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How  has  desegregation  law  developed  over  the  quartor-contiiry 

since  the  Supreme  Court's  decision  on  Browi  v,  Board  of  Kduonuion? 

More  particularly,  how  have  courts  gone  about  the  task  of  rcOatdnc 

a  broad  and  evolving  constitutional  mandate  to  the*  political 

and  institutional  issues  posed  in  specific  cases?    The  partisans* 

positions  on  this  question  are  clear.     On  the  one  side,  t.l:o 

process  is  perceived  as  the  gradual--tC)0  gradual--vindi  c.ucion 

of  the  constitutional  rights  of  racial  irlnorities,  in  the  tooth 

2 

of  racially  motivated  resistance;     on  the  other  side,  jud^:e« 
are  treated  as  having  usurped  the  prerogatives  of  the  policy- 
making branches  of  government,  acting  v:hollv  outside  their 

3 

competence  as  judp,es.       This  essay  looks  at  the  intcrplny 
between  doctriiial  development  and  political  responses,  focu^.inj-- 
on  decision  malcing  in  both  federal  trial  and  appellnic  courts. 
It  argues  for  a  model  of  judicial  decision  making  shaped  by  Loth 
political  and  doctrinal  considerations,  and  for  an  undors tand.i nfi; 
of  the  trial  court  as  the  occasionally  authoritative  part  icii'^ant 
in  an  ongoing  process  of  negotiation  bounded  by  constitutionally 
derived  norms.     Because  this  view  evolves  from  more  coi/vcntionai 
understandings  of  the  court  as  ratioocilist  and,  quite  differently, 
as  political  actor,  preliminary  attention  to  these  undei  s tancJinj^^ 
is  in  order. 

I.     INTRODUCTION:     LEGALISM,  LEGAL  REALISM,  AND  BEYOND 

The  dominant  conception  of  the  process  of  constitutional 
adjudication  depends  heavily  on  the  rational  capabil itirr  of 
the  courts.     Judges  apply  reason,  both  in  developing  and  oxtendinr. 
norms.     The  imposition  of  those  norms  is  held  to  proceed  osscntic.l.  J 
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hierarchically:    legal  rules,  once  declared,  govern  lntcrchan|:c/3 
at  lower  levels  of  the  Judiciary,  and  indeed  through  the  larger 
society. . 

So  the  convention  holds:     for  if  not  in  this  v;ay,  then 
how  might  courts  proceed?    To  be  sure,  views  of  what  the  reason- 
ing process  entails  differ  substantially.    Once  it  was  Jnio<;lnc*cl 
that  natural  intentions,  agreed-upon  first  principles,  cxl^itecl 
"out  there,"  awaiting  judicial  discovery.     If  that  aspirr»t:ion 
now  seems  implausible,  there  remain  those  who  would  look  not 
for  natural  law  but  for  definitive  historical  truth.  They 
liken  the  judges'  task  to  a  historical  quest,  designed  to  unearth 
the  intentions  of  the  Founding  Fathers,      Others,  less  confident 
perhaps  of  the  clarity  that  history  might  yield,  look  instead  to 
the  text  to  be  interpreted  as  yielding,  authoritative  interpretations. 
As  Justice  Roberts  wrote,  striking  dov7n  the  New  Deal  agricultural 
program  as  unconstituional ,  the  Court  has  but  one  duty  in  con- 
stitutional litigation,  "to  lay  the  Article  of  the  Constitution 
which  is  invoked  beside  the  statute  which  is  challenged  and  to 
decide  v;hethcr  the  latter  squares  with  the  former,"^  Thus 
conceived,  the  judge  becomes  little  more  than  the  builder, 
faithfully  and  unimaginatively  following  the  plans  of  the  architect. 
That  view  would,  if  susceptible  of  adoption,  render  the  judiciary 
the  "least  dangerous  branch,"  as  the  Federalist  Pa^jers  envisioned 
they  would  be. 

Would  that  it  were  so:     yet  the  Constitution  does  not 
resemble  a  set  of  blueprints.    At  least  since  James  Thayer's 
"The  Origin  and  Scope  of  the  American  Doctrine  of  Constitutional 
Law,"^  published  three  quarters  of  a  century  ago,  legal  scholars 
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have  recognised  a  Tnore  spacious  ambit  for  Judicial  play. 
Federal  courts  maUe  constitutional  policy;  the  breadth  of  the 
governing  provisions  gives  them  no  choice.    Yet  courts  are 
decidedly  different  from  otlier  policy  maUers:    vere  that  not 
the  case,  they  would  merely  be  superseding  one  set  of  political 
Judgments  with  another,  a  function  very  different  from  that  laid 
down  by  the  Constitution.    Hence,  the  dominant  intellectual  task 
of  those  elaborating  the  conventional  rationalist  viev;  has  been 
to  locate  sources  and  specify  the  nature  of  the  limits  of  the 
Judicial  function,  the  features  which  differentiate  the  judiciary 
fro:n  the  overtly  political  branches  of  government. 

To  Thayer,  the  Court  was  permit ted  to  exercise  its  prerogative 
of  holding  an  enactment  unconst iLut  Loiial  only  "when  those  who 
have  the  right  to  make  laws  have  not  rrcrcly  made  a  mistake,  but 
have  made  a  very  clear  one, --so  clear  that  it  is  not  open  to 
rational  question."    Others  have  constructed  different  criteria 
for  bounding  the  activities  of  the*  courts.     In  Herbert  Wechsler's 
widely  influential  view,  "neutral"  principles--principles  derivable 
from  constitutional  values  and  embodying  a  "content  greater  than 
any  single  concei-n  of  the  moment"  —  sers.^ed  this  function:  for 
without  reliance  on  principles  of  this  sort,  there  was  not 
judging,  only  politics.^    As  Alexander  Bickel  has  observed, 
in  elaborating  VJechsler's  position,  "the  process  [of  judicial 
review]  is  justified  only  if  it  injects  into  representative 
government  something  that  is  not  already  there;  and  that  is 
principle,  standards  of  action  that  derive  their  worth  from  a 
long  view  of  society's  ripiritual  as  V7ell  as  material  needs 
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and  that  command  adherence  whether  or  nor.  the  Immodinro  ouu:o  :o 
is  expedient  or  agreeable. UTiere  such  principles  cannot  bo 
had,  where  decisions  are  of  the  "it  depends"  variety,  cour^n 
have  no  business  intervening;  it  was  in  this  light  that  Wcchslcr 
raised  deeply  troubling  concerns  about  the  rationale  of  the 
desegregntion  decisions,  and  about  the  rightness  of  the  decisions 
thcmselvon . 

This  conception  of  the  process  of  judging  is  intimately 
lix*ked  to  the  conventional  understanding  of  hovj  legal  rules 
get  imposed:     from  the  application  of  "reasoned  elaboration" 
the  predicate  for  general  acquiescence,  the  basis  of  IcgitiruiUion , 
stems.     Uithin  the  judicial  system,  lower  courts  are  institutionally  ^ 
bound  to  apply  the  standards  developed  at  the  appellate  level; 
reversal  of  a  lov7er  court  decision  results  from  an  incorrect 
application,  not -the  exercise  of  independent,  and  divergent, 
judgment.     But  adherence  to  constitutional  norms  is  not  confined 
to  the  judicial  system.     Courts,  which  lack  the  power  to  tax 
or  coerce,  depend  on  the  voluntary/  acceptance  of  their  decision 
by  many  who  are  not  parties  to  the  litigation,  individuals 
and  agencies  of  governments  vjho  are,  as  the  legal  parlance  has 
it,  similarly  situated.    As  Thomas  Reed  Powell  once  wrote 
with  only  slight  exaggeration,  courts  can  do  no  more  than  "to 
say  something.     The  effect  depends  upon  others.  "^  Archih.ild 
Cox  affirms  the  familiar  view  of  this  process:  "Compliance 
results  from  the  belief  that  ...  the  courts  are  legitimately 
performing  the  function  assigned  to  thorn";  that,  in  other  v;ords , 
they  are  resolving  cases  and  controversies  through  the  reasoned 
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or  principled  amplificntion  of  the  Conotl tutiou.    "The  ability 
to  i-ationalize  a  conotitutional  Judgment  honestly  in  terms  of 
principles  refor.ible  to  Ifgnl  precedent  and  other  accepted 
sources  of  law,"  Con  continues,  "is  ...  an  essential  major 
ingredient  of  the  Court's  power  to  command  acceptance  and 
support. "^^ 

Self-imposed  adherence  to  rationality  at  once  Juotifies 
and  secures  the  JnsLitutiona'.  IcRitimucy  of  the  Judiciary, 
affording  court.s  a  powerful  and  limited  role.    As  Henry  Hart 
wrote,   uhe  Judiciary  is  "predestined  in  the  long  run.  not  only 
by  the  thrilling  tradition  of  Anglo-American  law  but  also  by 
the  hard  facts  of  ita  position  in  the  structure  of  American 
institutions,  to  be  a  voice  of  reoson.  charged  with  the  creative 
function  of  discerning  afre.sh  and  of  articulating  and  developing 
impersonal  and  durable  principles.   .   .   ."11    in  brief,  reason 
bee,ets  authority. 

This  conception  of  adjudication  draws  a  clear  line  between 
judging  and  politics.     Impersonality,  rationality,  durability 
do  not  routinely  constitute  the  stuff  of  political  discourse. 
Politics  seems,  by  comparison  to  adjudication,  an  altogether  more 
short-sighted,  personalistic .  interest-centered,"  incremental 
way  to  resolve  disputes.     In  The  End  of  Liberalism.  Theodore  Lowi 
spoke  approvingly  of  a  "juridical  democracy."  which  rested  on 
this  sharply  drawn  distinction  between  law  and  politics;  the 
legal  process,  Lowi  argued,  can  usefully  "eliminate  the  political 
process  at  certain  points. "^^  ^^^^^  ^^^^  ^^^^  those— the 

legal  realists--who  for  the  past  half-century 
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hove  Insisted  that  the  dichotomy  is    a  false  ono.    In  thcfir  vir.-,., 
the  stress  on  Judicinl  reasoning  rntionalices  rosultr.  roaclujil 
on  other  grounds;  by  design,  it  deflects    nttotuion  from  tl  oj^c 
results,  and  to  process. 

"The  vivid  fictions  and  metaphors  of  traditional  .luri r-rnuloncf , " 
Fel^x  Cohen  wrote  some  years  ago,  repvc-acnc  "poetical  nnd  rr.ici  ionic 
devices  for  formulatinp.  decisions  reached  on  otlicr  gvounuai .  "^"^  Ar. 
to  just  what  Lhof.c  other  grounds  r^fht  lie,  rho  lcy;al  realist:! 
were  less  certain.    Cohen,  v;ho  treats  the  decision-making  process  ■ 
as  one  which  poses  profound  ir.ornl  dlleri,, i.t!?  ,     locntcs      the  rourccs 
of  judicial  decif^ior.F  in  "social  cf.p.Vext: ,  the  bucl^eround  of 

precedent,  and  i-'.io  pr^c r  ices  rnd  c/.peci .  '.i ons ,  Icrnl  ^nd  txurr.- 

1/. 

legal,  which  have  grovr.  up  around  n  nivcn  type  of  action." 
That  formula  is    avowedly  asplratic^wnl ,  not  descriptive,  ajvl 
hardly  constricting.     Ocher  realist:;  tool;  u  ir.ore  straif.htfor.v'ardly 
political  vie;;,  holding  that  legal  decisions  merely  masked 
•'personal  predilection,  temporal  political  preferences,  hunch-- 
no  more."    flot  that  that  was  a  bad  thing.    Tho  \.'ise  exercise  of 
personal  discretion  sccr.ied,  at  least  to  some  of  the  realists, 
vastly  preferable  to  the  vices  of  "le(;alii:u. "    In  i  contemporary 
rendering  of  this  position,  advanced  by  Stuart  Scheingold, 
court  decisions  become  no  more  than  ganbics  in  a  political  game, 
riiihts  x%'on  in  the  apnellate  courts    merely  something  v;hich  can 

16 

be  used  in  bargaining  for  gains  outside  the  purview  of  the  court. 

Given  such  a  viev.',  gaining  societal  acceptance  of  court 
decisions  becomes  less  a  matter  of  retaining  legitimacy  than  of 
exercising  a  special  kind  of  pollr.ical  skill.    As  Margin  Shapiro 

10 
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hai  wrlctonj    "Tho  roal  probUin  It  how  cho  Supreme  Court  can 
purnuo  lea  policy  eoalt  without  vloUtlns  choge  popular  and 
profeaslonal  oxpcctatlona  of  neutrality,  which  are  an  Important 
factor  in  our  legal  tradition  and  a  principal  aource  of  the 
Court's  prestige. 

This  half-coptury  coquence  of  ohirmij.hos  bi'Lueen  rationulism 
and  roaliam,  butuecn  principle  ami  politics,  may  well  misstate 
the  issue.    There  t^;,  to  be  surf,  a  tension  between  the  strategies 
of  Judicial     decision  set  forth  by  the  partisanf.  to  this  debate, 
but  that  tension  does  not  necessarily  demand  that  ore  side  or 
the  other,  ration.*  1  i.-.tn  or  realism,  be  seen  as  aJtqwnte  to  explain 
the  behavior  of  rhe  appellate  courts;.    As  Alexander  Blchel  has 
written:    "No  society.   .   .  can  fail  m  time  to  explode  if 
deprived  of  the  arts  of  comproi..lse.  if  it  knows  no  ways  of 
muddling  through.    Ho  good  society  can  be  unprincipled;  and 
no  viable  .«Jocicty  can  bo  principle  riddon.   ...  The  role  of 
principle,  when  it  cannot  be  the  immutable  governing  rule, 
is  to  affect  the  tendency  of  poUcie.s  of  expediency.""  Bickel 
outlined  one  judicial  strator.v.  which  entailed  a  judicial 
reluctance  to  rush  to  judgment,  as  a  means  of  reducing  the 
tension,  permitting  the  judiciary  to  function  as  a  principled 
political  institution.    Judicial  delay  would  signal  the  legis- 
lature  that  it  ouf,ht  to  act.  and  set  the  bounds  for  that  action.- 
Judicial  decision,  when  it  camr.  could  consequently  lay  greater 
claim  to  popular  and  political  acquic'-cence.  if  not  support, 
than  would  othen;ise  be  the  case. 

II 
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ReliAnco  on  theae  "pftanive  vlrtupp"  was  vlc»wed  by  Bickf  J 

«•  tho  only  appropriate  way  for  the  Supremo  Court  co  p(^rform 

thia  function.    Ytji;  nrtful  dodging  ia  bottttr  trci*t»-d,  noi  nr. 

an  end  but  aa  a  nieana  of  ahnpJng  rhp  rolni  lonfihi  p  bt'i'.'t  t<n 

court  and  legialaturo,  and  between  court  and  country.  The 

wny  in  whlrh  nuhjiLnurlve  dortvinf  I'tfj:  j.hiiiud  effect;,  .bin 

proccflc  an  well: 

Over  tfne,  an  a  probUi'.  in  livMil  v.'ltb,  tho  Court  doc;:  not 
work  in  isolttflon  to  divine  tho  an.«j\w,r  that  i«  rir.ht.  It 
has  the  maun  to  tliclt  jnnrtl.'il  tinawcrs  &m\  reactJonr.  firr' 
the  otht'r  in-.iitutions ,  /md  tf»  tiv  Lontative  ansv.'crs  iiHclf. 
\n\cx)  at  laat  rho  Courr  He.  idwa  thfli  "judprnynt  cannot  ho 
e8capcd--th.-  Judf^.fiu  of  tbl;*  sUtiu't,"  tht  finswcr  i.--  lilcly 
to  bo  n  profH -iii tion  "to  '..'Mch  vldesi'rr.iu  acccptr.sicc  nuT  • 
fairly  b**  ritribuiuo."  btcn  j.ic  U\  t!.    cour«.o  of  a  coiu  M.\iin  : 
colJo.'juy  vlib  tho  political  tnM  J-tuiiMn;*  and  with  '.ocU  ,  . 
at  laifc,  the  Cou.t  hit  Khapcd  nnd  r*<Uiced  the  ouo.al&it. 
And  poih  ip}«  b.'c.iufit;  it  has  res>dert,*<l  i      *;nBwer  to-niliar 
if  not  obvif'us.  1" 


The  idea  of  colloquy,  of  an  iterative  process  is  a  critical 
one.    Tho  Court  does  noc  know  the  underlyinp,  principle  in  advanco; 
or  an  least  it  doe-s  not  know  it  In  the  fullness  vrhich  would 
render  the  principle  "neutral."    The-  principle  evolves,  in 
part  through  the  actions  of  tho  orhor  branches  of  government 
as  they  refspond  to  the  Court's  direction  giving,  in  pnrt 
through  the  remedial  decrees  that  the  Court  shapes  as  it  moves, 
step  by  step,  avmy  fro;.;  the  constitutional  wrong.    Seen  in  this 
light,  doctrinal  development  becomoK  u  process  which  partakes 
of  both  the  principled  and  the  political.    Principle  and  politics 
are  at  once  in  necessary  connection  and  necessary  tension  with 
one  another. 

a  -k 
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The  debate  between  rationalists  and  realists  over  the  ways 
in  which  appellate  courts  develop  constitutional  doctrine  has 
its  analog  in  competing  assessments  of  fact  finding  and 

remedy  framing  in  trial  courts,  particularly  with  respect  to 
cases  involving  broad  questions  of  institutional  reform. 

The  traditional  model  of  the  trial  rep;ards       cases  as 
narrowly  bounded  disputes  between  two  parties.     The  scope  of  the 
dispute  is  shaped  by  the  parties    within  the  confine.s  of  existing  lai-:, 
and  the  outcome  affects  only  the  parties.     Fact  finding,  v;hether 
by  the  trial  judge  or  the  jury,  focuses  on  events  that  have 
already  occurred.     This  process  occupies  center  stage  in  the 
traditional  model:     it  is  the  capacity  of  the  adversarial  syr.tcn 
to  sort  through  disputed  facts  on  its  way  to  the  truth,  to 
function  as     the  legal  analog  of  the  scientific  nethod,  that 
best  guarantees  fair    outcones.     The  judge  presides  over 
the  hearing,  rarely  intervening  except  for  purposes  of  clarifi- 
cation;  that  passive  stance,  it  is  felt,  reinforces  his  disinter- 
estedness in  the  controversy,  and  hence  his  legitimacy  as  judge: 

The  paradigmatic  form  for  lav7,  trial  in  court,  reinforces 
the  necessity  to  exalt  the  role  of  rule.     In  the  paradigm, 
the  judge  hears  conflicting  parties  and  decides  upon  the 
evidence  which  they  present,     The  evidence  is  related  to 
his  decision  through  his  selection  of  a  rule.     If  the  judge 
looks  at  who  the  parties  are,  he  is  not  looking  at  the 
evidence.     A  judge  who  takes  into  account  v7ho  the  parties 
are  will  favor  one  or  the  other.     A  biased  judge  is  no 
judge  at  all. 

If  the  judge  looks  at  the  rules,  he  is  acting  in  accordance 
with  the  paradigm,  which  requires  two  persons  to  be  in 
controversy,  and  a  third  person,  who  prefers  neither,  to 
decide.     The  judge  indicates  his  impartiality,  he  proves 
his  good  faith,  by  looking  not  eit  the  persons  but  at  the 
rule.     The  rule  is  neutral,    'above'  the  contestants  and 
the  judge. 20 
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This  understanding  of  the  trial  process  has  seldom  undergone 

•Scrutiny.     The  relationship  between  the  adjudicative  process 

and  negotiations  designed  to  secure  settlement,  between  adjudication 

and  the  needs  of  the  judicial  system  conceived  as  a  complex 

Organization,  and  between  the  conduct  of  trials  and  the  dictates 

of  local  politics  :     each  of  these:  has  been  addressed  only 
21 

rarely.        In  private  law  litigation,   it  is  generally  taken  for 

granted  that  courts  function  as  engines  of  logic. 

Cases  involving  institutional  reform  pose  the  severest 

test  to  this  view  of  the  trial  court.        Such  cases  are  future- 

oriented,  entail  disputes  over  policy  among  diffuse  interests, 

and  are  managed  by  the  jud[;e;  they  appear  disconcertingly 

nonjudicial.     As  Archibald  Cox  reports,  the  courts  have  embarked 

"upon  programmes  having  typically  administrative,  executive, 

and  even  legislative  characteristics  heretofore  thought  to  make 

23 

the  activity  unsuited  to  judicial  undertaking." 

The  heart  of  the  difference  between  these  types  of  litigation 
lios  in  the  nature  and  function  of  the  remedy.  Traditionally, 
the  remedy  flov7S  straightforv;ardly  from  the  definition  of  the 
wrong.     In  disputes  among  private  litigants,  legal  injury  was 
recompensed  by  an  award  of  monetary  damages.     Only  where  a 
damage  award  did  not  in  fact  compensate  would  the  court  entertain 
an  equitable  remedy,  typically  enjoining  the  unlawful  behavior. 
Even  in  litigation  involving  the  government,  a  one-time  orclar 
proscribing  unlawful  official  conduct  in  a  discrete  instance, 

24 

entailing  no  ongoing  judicial  involvement,  has  normally  sufficed. 
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UTiere  the  focus  is  not  on  the  isolated  misdeed  of  an  official 

but  on  what  is  seen  as  an  institutional  defect,  a  substantially 

broader  decree  has  become  the  norm.     In  suits  concerning  conditions 

in  mental  hospitals,  institutions  for  the  handicapped,  prisons, 

and  schools,  each  asserting  a  constitutionally  grounded  claim 

for  fair  treatment  (treatment  that  ir>  either  minimally  adequate 

or  nondiscriminatory),  the  familiar  injunction,  which  in  effect-^ 

urges  a  public  official  to  cease  misbehaving,  has  been  regarded 

by  numerous  coiirts  as  inadequate  to  the  task  at  hand.     In  these 

suits,  courts  preside  over  nothing  less  then  a  reorganization  of 

public  institutions,  entailing  reallocations  of  resources, 

redesign  of  bureaucratic  structures,  even  changoc  in  institutional 

mission.     Judicial  involvement  in -these  cases  does  not  end 

XN^ith  a  declaration  of  rights  and  obligations,  but  rather  sets 

in  motion  a  continuing  relationship  betv?een  court  anc'  parties, 

with  the  judge  or  the  judge's  delegate- -a  court-appointed  master 

or  reviev7ing  com:yiission--superintending  the  im.plementation  of 

the  decree.     Remedy  design,  at  one  time  almost  a  legal  afterthought, 

has  emerged  as  the  "center  piece"  of  the  institutional  reform 
25 

litigation.     This  expansion  of  the  judicial  role  has  notev;orthy 
societal  effects  as  v^ell.     Nathan  Glazer,  pushing  the  point  to 
its  extreme,  writes  that  such  decisions: 

are  beginning  to  rhape  the  entire  structure  of  social  policy. 
They  are  determining  xchich  of  the  factions  disputing  policies 
and  their  implementation  arc  to  be  ntrengthened,  and  which 
weakened.    .   .    .  They  are  significantly  determining  hov; 
resources  wi  Lhin  c^ny  given  branch  of  social  policy  are 
to  be  distributed,  and  how  they  arc  to  be  distributed  among 
the  several  branches  of  social  policy. 


15 


12 

Do  courts  have  the  capacity  to  take  on  such  responsibiii-ties V 

Those  adhering  to  the  traditional  view  perceive  a  mismatch  between 

the  attributes  of  adjudication  and  the  demands  posed  by  mariapi-ng 

change  in  public  organizations.    iThe  key,  of  coursje,  resic^r-^^ 

in  determining  what  adjudication  can,  and  should,  entail. 

Adjudication,  Donald  Horowitz  asserts,  is  in  several  respecr.s 

a  limited  instrument  of  probleni  solving.     It  focuses  on  the 

rights  of  parties,  and  does  not  permit  a  discussion  of  policy 

alternatives;   the  remedial  povjer  of  courts  is  unduly  constricting, 

limited  to  the  issuance  of  coercive  orders;  it  is  piecemeal, 

concernc^d  only  v:it:h  the  dispute  at  hand,   increnieniial  and  not 

holistic  in  character;  its  initiation  depends  on  the  actions 

of  the  parties,  and  thus  does  not  enable  the  coart  to  make 

its  ovm  independent  assessment  of  v:hen  soinething  is  wrong  or 

to  assess  the  representative  nature  of  the  dispute  before  it; 

it  is  ill-suited  to  the  ascertainment  of  social  facts,  ''the 

recurrent  patterns  of  behavior  on  which  policy  must  be  based," 

for  these  are  not  readily  susceptible  to  proof,  as  courts 

understand  that  process;  it  does  not  permit  policy  learning, 

27 

and  consequent  modification  of  direction,  by  the  courts. 

These  limitations  are  held  to  inhere  in  the  very  concept  of 

adjudication,  rendering  courts  ill-suited  to  resolve  v/hat  Alexander 

Bickel  has  termed'  ''problems  of  great  magnitude  and  pervasive 

ramifications,  problems  with  complex  roots  and  unexpectedly 

28 

multiplying  offshoots."        Such  "polycentric"  problems,  it  is 

said,  demand  a  managerial,  and  not  an  adjudicative  decision, 

29  ^ 
which  a  court  cannot  supply.  Jify 
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This  critique  needs  to  be  tested    In  fwo  quite  distinct 
ways.    Assuming  that  adjudication  has  been  accurately  described, 
one  «ould  want  to  kno«  how  differently  the  other  branches  of 
government  operate:     Is  Incrementallsm  a  mode  of  action 
particularly  associated  with  the  courts?    Is  the  bureaucrat's 
tendency  to  "grease  the  squeaky  wheel,"  or  the  leelslature ' s 
responsiveness  to  pressure  group  activity,  significantly  different 
from  the  court's  powerlessness  to  act  on  its  o™?    Do  the 
legislative  and  e,:ecutlve  branches  have  greater  capacity  to 
obtain  social  data?    IIo„  likely  are  those  branches  to  reverse 
course,  in  the  face  of  signals  that  policy  Initiatives  have 
misfired?    These  questions  deserve  to  bo  ans.e.ed.  not  by  relyln. 
on  textbook  models  of  the  separation  of  power  but  empirically, 
by  examining  what  government  actually  does. 

Of  greater  momeut  for  our .present  purpose  is  the  assumption 
that  courts  conform  in  fact  to  the  traditional  adjudicative 
model  when  hearing  institutional  reform  cases.    The  criticism 
of  the  courts'  capacity  to  resolve  such  grievances  assumes  that 
Judges  are  responding  to  novel  demands  in  familiar  w  ys.  By 
contrast,  the. "public  law"  model  of  litigation  suggests  a 
very  different  and  altogether  more  political  decision-making 
apparatus.     It  is  at  least  plausible  to  hypothesize  that,  when 
confronted  with  an  apparently  new  set  of  tasks-as  in  the 
institutional  reform  cases-courts  have  begun  to  alter  the 
ways  in  which  they  discharge  their  responsibilities.     To  the 
extent  that  Issues  put  to  the  judges  join  political  with 
legal  concerns,  and  Involve  matters  of  policy  rather  than  disputes 
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over  rights,  a  fact-finding  and    especially    a  remedy -frarnin.^; 

process  more  characteristic  of  the  political  than  the  judicial 

branches  of  government  might  be  expected  to  evolve.  Negotiation, 

compromise,  persuasion,  tradeoffs:     these  political  behavior.-. 

would  be  anticipated  to  find  their  v^ay  into  the  dtcision-making 

process  in  institutional  reform  litigation. 

The  matter  is  more  complicated  yet.       Were  the  courts 

regarded  as  political  institutions,  as  Robert  Dahl  has  noted, 

"no  particular  problems  would  arise,  for  it  would  be  tal.en  for 

granted  that  the  members  of  the  Court  v;ould  resolve  questions 

of  fact  and  value  by  introducing  assumptions  derived  fiom  their 

Q\m  predispositions  or  those  of  influential  clienteles  and 

31 

constituencies."        But  courts  aro  not  just  political  agencies, 

in  this  sense:     popular  perception  and  judicial  self-perception 

both  reveal  as  much.     They  are  also  la'.-;maker.s  vjho  derive  their 

authority  from  the  fit  between  the  decisions  they  reach  and 

constitutional  authority  for  that  decision.  Consequently: 

At. each  stage  of  litigation  the  court  must  remain 
faithful  both  to  the  legal  mandate  that  makes  its  iudrment 
authoritative  and  to  the  realities  of  the  situation  the 
court  has  been  called  upon  to  address.     Success  at  this 
enormously  difficult  task  affords  legitimacy  to  what  the 
court  IS  doing;  it  makes  resolution  of  the  dispute,  and 
implementation  of  the  remedial  order,-  more  likelv  to 
succeed. 

In  such  situations,  the  political  process  functions  in  the  shadow 

of  law  to  shape  the  decision.     The  legal  standard  signals  "the 

general  direction  to  be  pursued  and  a  few  salient  landmarks  to 

33 

be  sought  out  or  avoided"-         • • 

avoiaea  ,       wa.thm  the  scope  of  law,  political 

interchange,  managed  by  the  court,  takes  place.  The  process  is 
political  in  stressing  institutional  policies  ratheV  chan 
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specifiable  grievances,  negotiable  interests  rather  than 

unyielding  entitlements.     In  some  circumstances,  it  is  political 

in  a  second  sense:     the  proccsc  functions  iterativoly,  as 

a  sequence  of  mutual  adjustments  in  v;hich  the  court  guides 

the  parties  to  reach  an  agreement  within  the  bounds  fixed  by 

the  appllcal-le  substantive  lav:.     This  hypothesir.cd  relationi^hlp 

bet\;ecn  couits  and  the  c^^vernr: ^ ntal  and  piivc.tc  interests  in 

disputes  does  not  differ  greatly  frorr.  the  colloquy  that,  as 

Alexander  Bxckel  describes  it,  occurs  f;t  a  different  level  of 

government,  beLv:ficn  the  Supren:e   ^ourt  and  thi^  coordinate  branches. 

This  e^say  fo.uses  on  the  inttfrolciy  bet'..'een  doctrinal  a\id 

political  considerations  at  both  the  appellate  and  tria]  levels. 

It  uses  the  hi.story  of  i;chool  deseg.  v--[^ation  litij^ation  to 

illumine  more  general  tendtncieG  on  the  pc»rt  of  the  courts,  to 

identify  by  illustration  the  tasks  that  courts  are  performing. 

That  emphasis  is  for  several  reasona  appropriate.  The 

school  desegregation  cases  v;erc  the  first  institutional  reform 

cases,  and  have  regained  the  "ideal"  case.     Desegi-egat ' on 

f  decisions  of  the  past  decades  **have  all  the  qualities  .^f  social 

legislation:     they  pertain  to  the  future;  they  are  mandatory;  1^ 

they  govern  millions  of  people;  they  reorder  people's  lives  in 

V7ays  that  benefit  some  and  disappoint  others  in  order  to  achieve 

social  objectives.''        In  these  respects,  they  have  served  as 

a  model  for  other  such  suits.     The  post-Brovm  remedy  decisions, 

it  is  said,  create  "a  magnetic  field  around  the  courts,  attracting 

litigation  in  areas  v?here  judicial  intervention  had  earlier 

35 

seemed  implausible."        Even  critics  of  this  mode  of  litigation 
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recognize  that  relief  of  institution-wide  scope  is  necessary 

in  this  realm.     "[T]he  general  proposition  seems  undeniable 

that  some  degree  of  judicial  supervision  or  intervciilLon  on  a 

more  than  sporadic  basis  was  essential  for  the  effectuation 

36 

of  the  underlying  constitutional  right."        Enthusiasts  detect 

in  other  reaches  the  same  sorts  of  institutional  misbohavior 

37 

manifested  in  segregated  schools;        it  in  this  supposed  si^nllari 

coupled  V7ith  the  belief  that  the  remedy-  implementing  is  "much 

the  same  whether  the  institution  is  a  hospital,  a  prison,  or 
38  f        >  ^ 

a  school,"        that  has  been  held  to  justify  the  expansion  of 

this  form  of  remedial  regime  beyond  its  original  pettiiig . 

The  desegregation  cases  are  at  once  the  moGt  settled  aud 

the  most  controversial  area  of  institutional  reform  litigation. 

Tv;cnty-five  years  of  case  law  yield.s  a  rich  record;  it  also 

prompts  continuing  unhappiness  with  what  the  courts  have  done. 

Antagonists  assault  the  opinions  on  substantive  grounds:  the 

ambit  of  the  desegregation  decisions,  it  is  said,  is  uncertain, 

the  decisions  themselves  lacking  constitutional  warrant.  The 

process  by  which  such  remedies  are  reached  has  more  routinely 

been  likened  to  monarchical  command  than  a  political  process 

in  which  the  court  stays  its  hand.     The  most  explosive  cases 

of  the  decade--Boston,  Louisville,  Los  Angeles--do  not  call 

to  mind  a  picture  of  the  court  as  political  manager.  Rather, 

as  Leno  Graglia  acidly  observed  of  a  particular  district  court 

judge:     "His  opinions  show  great  confidence  in  his  ability  to 

prescribe  for  social  ills  and  a  deep  belief  that  the  prescriptions 

39  .  ' 

were- constituional  commands."       Understanding  the  range  of 
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postures  that  courts  deciding  desegregation  cases  have  adopted 
should  both  shed  light  on  the  broader  domain  of  institutional 
reform  litigation  and  permit  a  more  refined  analysis  of  the 
desegregation  case  law  itself. 

This  essay  identifies  the  doctrinal  context  within  which 
desegregation  remedy-framing  has  been  carried  out.     IL  notes 
the  linkage  betv7een  doctrine  and  politics,  and  the  colloquy 
between  branches  of  government,  that  has:  persisted  since  the 
Brown  decision,  identifying  the  consequences  of  that  histo.-y 
on  the.  lower  courts.     It  also  specifies  several  characteri btics 
of  reinody  setting:     it  analyzes  the  relevance  of  received 
legal  standards,  and  the  complex  Interrelationship  between  those 
standards  and  the  management  of  a  political  relationship 
designed  to  result  in  an  acceptable,  and  constitutionally 
permissible ,  remedy. 

II.     THE  SUPREME  COURT  AND  RACE:     POLITICS  AND  PRINCIPLE 

The  Supreme  Courtis  decision  in  Bro^^  v.  Board  of  Education 
stands  as  the  most  important  decision  of  this  century--perhaps 
the  most  important,  in  its  ramifications  for  the  larger  society, 
ever  issued  by  the  Supreme  Court.     That  decision  did  no  less 
than  to  help  set  in  motion  a  social  revolution,  and  thus  to 
contribute  to  a  fundamental  alteration  of  relationships  between 
black  and  white,  in  this  country.     To  be  sure,  the  Court  did  not 
act  without  prior  warning.     For  thdse  who  had  been  looking. 
Supreme  Court  opinions  striking  down  segregation  in  the  context 

21 


18 


of  higher  education,  which  dated  back  through  three  dccadn;^-, 

40 

served  as  powerful  precedent  for  Brown.        Nor  did  it  act- 
alone:     in  1954,  as  had  not  been  the  case  in  1896,  much  of  ihc: 
country  outside  the  South  understood  that  in  America's  nani  i. cj^tly 
unequal  treatment .  of  blacks  inhered  a  moral  dileuiUia ,  if  not  a 
moral  outrage.     Yet  the  precedent  hid  not  been  soon  a*/  a 
harbinger,  and  the  North  and  West  lacked  sufficient  interest 
in  the  plight  of  the  Negro  to  adopt  legislation  pioscriblii;» 
racial  discrimination.     Only  in  a  nation  v:ith  a  judicial  ;iy5;tf-iT) 
as  pov;erful  as  the  Unitr-d  States  could  a  court  sponk  to  such 
a  question;  and  even  in  the  United  States,  the  onterprlfje  war. 
fraught  with  peril.     Once  the  cons t:i  LiUionnlity  oi  segregation 
was  squarely  and  unavoidably  posed,  the  Court  could  reach  no 

other  decision  than  to  condemn  it  as  the  dt^cpest  form  of  racial 

41 

insult,  "a  grievous  evil."        Vet  even  as  it  acted,  the  Court 
was  necessarily  concerned  about  the  political  implications  of 
its  decision.     That  concern  necessarily  shaped  both  the  nature 
of  the  wrong  and  the  scope  of  the  remedy  that  the  Court  ordered. 
In  this  respect,  the  Court  was  at  once  principled  and  political. 

"No  single  decision  has  h^.d  more  moral  force  than  BvxiW;i; 
fev7  struggles  have  been  morally  more  significant  than  the  one 
for  racial  integration  of  American  life,"  v;rites  J.  Harvie 
Wilkinson  III.     "Yet  school  desegregation  may  be  the  most 
political  item  on  the  Court's  agenda."        The  ambiguities  which 
reside  in  Rrown  reveal  this  duality:     VJas  it  segregation  itself 
which  constituted  the  wrong,  or  just  segregation  mandated  by 
law?    Was  segregation  wrongful  because  it  distinguiohed  on  the 

o  22 
ERIC 


19 

basis  of  race  or  because  it  delimited  the  educational  futures 
of  black  children?    These  are  nominally  matters  of  doctrine; 
but  the  Court's  lack  of  clarity  in  explicating  doctrine  has 
required  a  different  sort  of  reasoning  process,  one  v/hich 
defines  the  v7rong  by  inspecting  what  is  required  by  way  of 
remedy.     The  judicial  decision-making  process  V7ith  respect 
to  segregation  is  thus,  at  its  heart,  incremental.     Wrong  defines 
remedy,  which  in  turn  redefines  wrong.     The  Cout  t  mover,  away 
from  the  evil  to  be  undone,  not  toward  some  predetexnincd 
end.     Broun  sets  in  n;otion  a  decision-making  strategy,  rather 
than  resolving  a  problem. 

For  these  reasons,  the  second  Brown  decision,  which 
addresses  the  question  of  remedy,  assumes  special  importance. 
That:  opinion  is,  of  course,  best  reiner/ibered  for  permitting 
desegregation  to  proceed  with  "all  deliberate  speed."  This 
standard  subordinates  the  vindication  of  individual  claims  to 
the  broader  policy  concern  of  securing  general  acceptance  of 
the  Court's  edict  throu^jh  gradualism,  and  in  so  doing  runs 
^  contrary  to  expectations  concerning  judicial  behavior.  In 

Brown  II,  the  Court  also  left  the  determination  of  the  pace 
and  scope  of  the  remedy  to  individual  case  determination, 
providing  only  the  loosest  of  guidance;  in  that  process,  the 
specifics  of  the  remedy  ordered  served  as  a  way  of  identifying 
the  constitutional  evil  to  be  undone.     Remedy -framing  itself 
is  structured  by  the  Court  to  make  it  necessarily  and  properly 
one  which  takes  into  account  concerns  relating  to  policy  and 
politics . 
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The  particular  factors  deemed  by  the  Court  to  pprtinri::: 
in  this  enterprise  are  themselves  political  in  n<ature:  *'problcras 
related  to  administration,  arising  from  the  physical  condiilon 
of  the  school  plant,  the  school  transportation  systen,  personnel, 
revision  of  school  districts  and  attendance  areas  to  achieve 
a  system  of  detcrnining  au..lsrion  i.o  the  public  schools  on  n 
nonracial  basis.*'    Soi.jc  of  LiiCse  are  Liithnica]  v^atters,  haidiy 
warranting,  postponing  desef.regation .     Othcr.o- -•'ihe  physical 
condition  of  the  school  pl:.nt/*  for  c;:c.ii.ple--sur,f^csi:  that, 
in  the  Court's  eyes,  V7hite  scliooIchiTdrrn  could  not  be  expected 
to  attend  the  locnerly  blacV.  scl;oo]  .  c'.^<:pito  proLestaLions 
that  blecl;  and  vhivt  schools  vcv;)  in  fact  cqu:il.     These  is-sues 
V7ere  better  re^tolved  by  political  r!::in  by  judielal  initiative. 
'•School  c.a:thorities  have  the  prirrry  responsibility  for  elucidatin 
assessing.,  and  solving  these  problems.    ,   ,  Only  if  the 

political  system  defaulted  .should  lower  courts  intervene. 
"[Cjourts  will  hr.ve  to  consider  v;hc4her  the  action  of  school 
authorities  constitutes  good  faith  imp] ementation  of  the  governing 
constitutional  principles." 

Looking  back\.'ardi;,  sucli  lang^r.^i-^e  sounds  pious  rnther  .than 
plausible  in  its  expectation  that  courts  v;ould  act  only  in 
the  face  of  political  default.     The  extent  and  scope  of  Southern 
resistance  makes  such  judicial  modesty  bltishingly  naive. 
Between  1955  and  1968,  however,  that  was  essentially  all  the 
guidance  that  the  Supreme  Court  offered  on  the  matter.  Only 
with  the  most  exceptional  casa--as  vrith  the  outright  and  direct 
challenge  to  the  authority  of  the  judiciary,  in  Little  Rock- -was 
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the  Supreme  Court  roused  to  action.       Consequently,  district 
court  judges  enjoyed  considerable  discretion  during  this  era. 
While  somewhat  constrained  by  the  Brown  opinions,  the  course 
of  desegregation  litigation  varied  enormously  from  court  to  court 
Even  as  the  district  court  judge  in  New  Orleans  v:as  striking 
down  attempt  after  attempt  to  evade  the  most  modest  amount  of 
desegregation,  insisting  finally  upo.i  adoption  of  "his  personally 
devised  desegregation  plan."  the  judge-  in  Dallas  was  pro.:..-,ting 
a  "pepper  and  salt"  scheme  which  forr.nlly  designated  schools 
as  black,  white,  and  mixed,  and  allo^-ed  parents  to  choose  anon- 
then. 

The  generalities  cf  Brovr.  coupled  ;:ith  deep  political 
antagor.isn  in  the  South  and  a  hands-oif  attitude  in  Congress, 
provoked  definance  rather  than  ir.-.ple.Ti.ut  ation  of  desegregation. 
Those  courts  committed  to  Brown  began  l=orroving  a  page  from 
the  New  Orleans  history,  substiiutin::  .specific  requirements 
for  gcnercil  guidelines.     Bolstered  by  the  passage  of  the  1964 
Civil  Riehts  Act,  which  added  Concur cfssional  support  to  the 
judicial  arsenal,  the  Fifth  Circuit  (which  includes  the  Deep 
South)  developed  a  sophisticated  and  highly  detailed  remedial 
jurisprudence.     In  Jefferson  Cour.tv.  that  court  ordered  adoption 
of  a  freedom  of  choice  plan  larded  with  judicially- imposed 
specifics.    The  timing  and  form  of  the  announcement,  the  nature 
of  equalization  efforts  among  schools,  the  remedial  programs 
which  would  be  offered,  the  location  of  new  schools,  the 
reassignment  of  faculty:     each  was  spelled  out  in  the  decree. 
Concern  with  the  pace  of  desegregation  led  the  lower  courts 
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increasingly  to  direct  their  discretionary  authority  to  the 

end  of  rapidly  accomplishing  desegregation. 

Beginning  with  its  1968  decision  in  Green  v.  New  Kent 
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County,  the  Supreme  Court  confirmed  and  further  hastened  that 

endeavor.  In  Green,  the  Court  cast  considerable  doubt  on  vrhcthcr 

free  choice  was  ever  a  constitutionally  appropriate  rcn.r^clv; 
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in  Alexander  v.  Holmes  County  Board  of  Education,      it  inji*:ted 
upon  inmediate  implementation  of  districtwide  desccregari^n; 
and  in  Swann  v.  Charlotte-Mecklenberp,  Board  of  Education,  it 
approved  a  truly  massive  busing  order.    The  language  in  those 
cases  gave  considerably  more  guidance  to  lower  courts:  Green 
demanded  remedies  which  "promise  realistically  to  v:or!;  ijo}^**  (anJ 
by  "work'*  the  Court  plainly  meant  achieving  racial  mixing)  ; 
Alexander  demanded  desegregation  "at  once."    If  those  cases 
narrowed  the  scope  of  trial  court  discretion,  and  hence  the 
possibilities  of  a  politically-driven  resolution  of  a  desegregation 
suit,  they  hardly  foreclosed  the  matter.     This  persistence  of 
ambiguity  is  attributable  partly  to  the  necessary  imprecision 
of  language,  more  significantly  to  a  willed  lack  of  clarity 
in  the  opinions  themselves. 

Consider  Swann,  the  most  influential  of  these  decisions 
and  an  opinion  which  is  in  some  respects  highly  prescriptive 
Swann  notes  the  need  for  the  Court  to  "amplify  guidelines.   .   •  . 
definCing]  how  far  this  remedial  power  extends.   .   ."    With  respect 
to  student  assignment,  the  Court  identifies  the  circumstances 
under  v;hich  one-race  schools  are  permissible;  the  need  for 
"frank--and  sometimes  drastic--gerrymandering  of  5;chool  districts 
and  attendance  zones";  and  the  scope  of  permissible  busing 
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(limited  only  by  circumstances  when  "the  time  or  distance  of 
travel  is  so  great  as  to  either  risk  the  health  of  the  children 
or  significantly  impinge  on  the  educfitional  process").  Even 
as  it  offered  guidance,  the  Court  created  new,  if  more  limited, 
zones  of  discretion  for  the  district  court.     How  might  a  school 
district  show  that  a  one-race  school  was  "genuinely  nondiscrlmi 
natory"?    How  does  a  court  determine  whether  busing  will 
"impinge  on  the  educational  process"?    The  Supreiiif  Court  chosc- 
not  to  address  these  questions.     In  leaving  such  matters  to 
district  courts,   the  Swc^nn  decision  reaffiirms  the  premise  of 
Broken  £1.     "Once  a  right  and  a  violation  of  that  right  have 
been  shown  the  scope  of  the  District  Court's  equitable  powers 
to  remedy  past  wrongs  is  broad,  for  breadth  and  flexibility 
are  inherent  in  equitable  remedies." 

I'Jhen  they  are  so  minded  and  v;hen  circumstances  appeiT  to 
warrant,  the  justices  can  more  tightly  cabin  the  lower  courts: 
a  comparison  of  Swann  with  the  reapportionment,  criminal  proce^-- 
and  abortion  cases  is  instructive  in  this  regard.     "One  man, 
one  vote"  finds  its  equivalent,  for  purposes  of  desegregation, 
in  racial  ratios--and  thrss  the  Court  chose  not  to  impose,  or 
even  to  permit.     In  choosing  a  different  course,'  the  Court 
could  not  have  been  unaware  of  the  political  ramifications  of 
its  action.     Swann  continues  to  represent  the  boldest  judicial 
foray  with  respect  to  desegregation  remedies,  a  high-V7ater 
mark  for  judicial  activirn.     It  v/as  bound  to  evoke  controversy. 
Better,  the  Court  apparently  concluded,   to  leave  these  matter.^; 
in  the  hands  of  lov;er  courts,  whose  sense  of  nuance  could  be 
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applied  in.  the  service  of  minimizing  controversy.     If  the  Court: 

demonstrated  its  impatience  with  the  progress  of  descfurej.ation 

in  the  South,  it  was  never  willing  to  spearhead  a  second  Recon.':?triic- 

tion; local  values,  reflected  in  the  fact  situations  and  remedial 

proposals  presented  to  the  lovjcr  courts,  continued  to  count 

for  something,. 

The  North  was  another  story.     For  a  decade,  the  Supreme  Court 

ardently  embraced  the  passive  virtues,  decliirin^;  to  revii.v.' 

Northern  desegregation  disputes.     IvTien  the  Denver  case  v.'as  finnlly 

accepted  for  review,  the  Court  resisted  imposing  a  national 

standard  with  respect  to  dcGegrc3;:,ition ,  despit:e  the  apparent 

siniilaritie.'?  betvjeen  the  Northern  and  Southern  i^ituationa  Lv.'o 

decades _^after  Bro^vm .     The  holdin^';,  in  I'.eyes  v.  School  Disf.ric.t.jil . 

Denver      --  once  deliberate  segregation  has  been  shov.ii  to  exist 

in  a  significant  portion  of  a  Northern  school  district,  a  Swann- 

type  remedy  of  districtv.nde  scope  properly  follows--has  since  been 

hedged  round  by  opinions  attempting  more  precisely  to  linl: 
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wrong  and  remedy.        These  ease.*:;  call  upon  courts  to  perform 

feats  of  prestidigitation,  ir!a£,ining  what  the  school  district 
V70uld  be  like  if  no  illegal  S(;grer,atiou  had  occurred;  they 
systematically  ignore    the  contribution  of"  housing  segregation 
to  school  segregation;  and  they  restrict      the  capacity  of 

courts  to  order  remedies  which  cross  discrict  lines.  These 
decisions  do  not  bound,  so  much  as  redirect,   the  flexibility 
inherent^in  lower  courts.     In  its  second  decision  in  Bradley  v. 
Milliken,   the  Court  approved  a  judicially-ordered  remedial  regime  for 
Detroit  which  reached  to  revisions  of  the  student  discipline 
code,  creation  of  vocational  schools,  mandated  teacher  retraining 
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intervention  into  almost  all  of  a  school  district's  educational 
and  administrative  practices.     Of  course,  such  remedies  must 
be  coupled  to  the  wrong  of  racial  discrimination.     But  discrimi- 
nation remains  diverse,  multifaceted,  amorphous,  and  immense; 
for  that  reason,  as  the  Court  sees  the  issue,  only  the  district 
-court  judge  can  fully  determine  the  education,  policy  bounds  of 
the  remedy. 

Small  x^7onder  then  that,  even  after  the  Denver  and  Cbtn.'lotte 

Mccklenberg  decisions,  district  court  judges  could,  as  Gary 
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Orfield  observed,  "treat  similar  facts  very  differently." 

The  governing;;  judicial  standards,  hardly  crystal  clear,  left 

trial  courts  freedom  to  do  so.     The  plaint  of  the  district 

judge  in  the  Indianapolis  casc~-"really ,  V7e  are  out  in  the 

55 

wilderness  v^ithout  much  precedent  'One  V7ay  or  the  other"  --has 

been  frequently  heard.     From  Brown  to  the  present,   the  Court 

has  eschewed  a  preemptive  role.     It  perceives  the  issues  posed 

in  the  segregation  cases  ns,  in  some  part,  educational  problems 
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calling  for  an  "educational  solution";      it  has  not  insisted 
upon  the  full  vindication  of  legal  rights,  an  enterprise  properl 
pursued  with  no  mind  to  the  practical  implications  of  the 
Court's  actions.     The  Court  has  recognized  also  the  importantly 
political  aspect  of  the  issue.     Its  decisions  of  the  past 
quarter-century  "pleaded,  mediated,  mollified,  or  even  Xvrithdrew" 
only  in  the  years  betweei-  Green  and  Keyes  can  they  be  said 
significantly  to  have  imposed.     Treated  as  a  whole,  the  Court's 
race  cases  teach  "that  competing  moral  claim:;"  rooted  in 
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constitutional  values  "must  be  brokered  and  nogotiaLed . 

As  political  statements,  these  decisions  reaffirm  that  the 

constitution  is  not,  as  Justice  Jackson  put  it,  "a  suicido 
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pact;  it  does  not  require  self-defeating  acts."        Yet  the 
decisions  are  not  just  political  or  educational  statements. 
They  derive  their  strength  from  their  constitutional  Uiiderpinnini/,s , 
their  eMcmplif ication  of  the  aspiration  to  evcnhanded  troatiuent 
embodied  in  the  Fourteenth  Amendment.     Is  it  any  surprise,  t:hr?n, 
that  district  court  judges  in  desegregation  cases  hc^ve  found 
themselves  with  varied  and  complicated  tasks  to  perform, 
obliged  to  be  at  once  constitutionc^l  exegetes,  polxtvi.cal  povror 
brokers,  and  educational  experLs? 

III.  DESEGREGATION  AND  THE  DISTRICT  COURTS:     THE  LEGALIST  ASPIRATION 

The  traditional  conception  of  litigation  powerfully  and 

persistently  influences  thinking  about  what  courts  do  do,  ciiid 

ought  to  do.     Few  judges  would  em.brace  Alexander  Bickel's 

characteri2ation--*'holding  roving  commissions  as  problem  solvers 

.   .    .  charged  with  a  duty  to  act  v;hen  majoritarian  institutions 
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do  not"     — as  applicable  to  them.     In  Hobs on  v.  Hansen,  a 

desegregation  case  which  in  the  scope  and  particularity  of 

judicial  intervention  serves  as  a  model  for  institutional  reform 

decrees,  Judge  J.  Skelly  Wright  sought  to  reconcile  the  sv.K^ep 

of  his  opinion  with  a  comniitment  to  judicial  restraint: 

It  would  be  far  better  indeed  for  these  great  social  and 
political  problems  to  be. resolved  in  the  political  arf^aa 
by  other  branches  of  government.     Put  these  are  Goci/?].  and 
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politicnl  problems  which  seem  at  times  to  defy  such 
resolution.     In  such  situations,  under  our  system,  the 
judiciary  must  bear  a  hand  and  accept  its  responsibility 
to  assist  in  the  solution  where  Constitutional  rights 
hauR  in  the  balance.   

'^^.^.^  phrase  is  the  key.     Courts,  in  Judge  Wright's  view, 

do  not  simply  break  political  logjams;  only  when  there  is  a 
connection  between  political  failure  and  constitutional  rights 
do  courts  have  license  to  intervene. 

Yet  the  bounding  of  constitutional  rights  is  not  easily 
accomplished,  especially  where  the  legal  source  is  a  constitu- 
tional provision  as  designedly  elastic  as  the  Fourteenth 
Amendment.     That  amendment  manifests  a  commitment  to  equality 
as  powerful  as  it  is  vague;  and  judicial  decisions  elaborating 
and  expanding  upon  that  entitlement  set  in  motion  a  train  of 
further  expectations.     The  court,     having  responded  to  one 
problem,  must  then  look  at  assertedly  similar  problems.  Having 
intervened  with  respect  to  wretched  conditions  in  the  prisons 
the  court  must  next  inquire  into  mental  hospital.^;  or  the  co^art, 
having  found  unconstitutionality  in  the  worst  of  prison  conditions, 
is  called  on  to  consider  those  only  slightly  better.  Similarly, 
having  concerned  itself  with  the  plight  of  one  especially 
disadvantaged  group,  one  "discrete  and  insular  minority. "^^  the 
court    is     confronted  with  another  group,  said  to  be  constitutionally 
as  deserving,  or  almost  as  deserving,  of  judicial  solicitude: 
in  this  way.  women  seek  to  equate  their  plight  with  that  of 
blacks,  while  the  aged  (or  the  young)  draw  on  the  claims  made 
by  women.    And  so  it  goes.     "[JDudicial  activism  feeds  on  itself. 

The  public  has  come  to  expect  the  Court  to  intervene  against 

63 

^  gross  abuses.    And  so  the  Court  must  intervene  " 

ERIC-      -^}  -  


28 


Er|c  32 


This  point  is  at  once  familiar  and  prob] cmatio .  "Must" 
has  to  be  treated  as  rhetoricj  as  the  first  Justice  Marshall 
taught  us,  and  the  legal  realists  reminded  us,  jud£»0K  often 
enough  intervene  first  and  rationalize  later.     But  something 
more  than  rationalization  is  involved,  in  desegregation  as 
in  other  legal  realms.        VTlien    they  act  in  ways  which  secin 
quintesscntially  political,  as  in  removing  the  headings Lcr  of 
a  Boston  high  school,  or  even  suprapoliti cal ,  as  in  banning 
antibusing  meetings  in  Denver,  courts  take  great  pains  to  join 
what  they  are  about  to  a  received  tradition. 

Activism  is  coupled  to  legal  tratlil  ionalism  in  myriad 
ways.     At  times,   the  linkages  appear  merely  hypocrisies,  veils 
concealing  judicial  behavior  which  has  its  source  and  inspiration 
elsewhere.     Even  as  he  was  proposing  to  convert  a  school  deseg- 
regation suit  involving  a  single  school  into  a  case  requiting 
the  desegregation  of  public  housing  throughout  Coney  Island, 
Judge  Weinstein  sounds  like  Felix  Frankfurter  reincarnated: 

As  institutions  with  limited  povrers,  courts  are  mandated 
by  law  and  tradition  to  interfere  as  little  as  possible  in 
the  work  of  other  branches  oi  government.     So  long  as  the 
Constitution  and  laws  are  not  violated,  citate  school 
officials  must  be  afforded  the  broadest  Icititude  to  lueot 
their  educational  responsibilities.  64 

Similarly,  in  the  Indianapolis  case,  the  trial  court  appeared 

bent  on  ordering  a  metropolitan         remedy,  persisting  in  this 

even  after  the  Supreme  Court  had  sharply  constrained  such  orders; 

at  the  least,  the  district  court  pushed  at  the  limits  of  the 

legally  permissible.     Yet  Judge  Dillin  sees  it  otherwise: 

[I]t  is  my  absolute  and  positive  duty  to  follow  the  law 
and  desegregate  the  Indianapolis  public  schools.  If 
I  die  tomorrow,  someone  else  would  have  the  same  duty'and 
I  don  t  know  that  they  could  do  differently.  65 
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The  court,  according  to  this  rendering,  does  not  make  law;  it 

has  not  even  that  creative  license  vouchsafed  judges  by  Henry 

Hart;  it  is,  rather  Justice  Roberts'  builder,  laying  facts 

alongside  constitutional  standard.    And  that  dec is ion-making 

process,  as  another  judge  writes,  guarantees  that  case  results 

will  not  depend  on  who  is  judging  the  matter: 

The  quality  of  justice  cannot  be  dependent  upon  the  identity 
of  a  particular  individual  who  sits  on  a  particular  Court 
at  a  particular  time.    A  gcnorrl  uniformity  of  justice:  is 
effected  by  the  nature  and  structure  of  our  judicial  system. 
It  is  the  process,  not  the  particular  person,  which 
determines  the  justice  applicid  in  our  society.  66 

Process,  not  person,  as  determinative:    were  it  otherv.ase,  the 

activities  of  tliG  district  court  might  be  thouj^ht  arbitrary 

elc'iborations  of  a  personal  philosophy  rather  than  the  application 

of  principle  in  concrete  circumstances.     This  is  a  vital  point 

for  the  judges  to  maintain.     It  matters  that  those  affected  by 

court  opinions  accept  this  essentially  legalist  view  of  the 

judiciary,   for  that  makes  support  ea.sier  to  come  by;  it  is, 

after  all ,  the  process,  not  the  outcome,  for  which  support  is 

asked.     A  contrary  perception  is  more  likely  to  evoke  resistance. 

The  Indianapolis  case  providi^s  a  colorful  illustration.  A 

state  court  judge  sought  to  impeach  Judge  Dillin,  claiming  that 

the  court  had  "sei?:ed  the  rei.ns  of  civil  authority  and  deposed 

a  duly  elected  qualified  school  board  of  this  state  as  effectively 

as  Castro  took  power  of  [sic]  Cuba.    .    .  without  any  more  legal 
67 

warrant . " 

More  than  camouflage  is  involved  in  reli^mce  on  legalism. 
The  rhetoric  also  reveals  the  court's  self-perception,  which  is 
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decidedly  legnlint^  nnd  thai;  percopl  ion  holpn  to  shape  vhat 
the  court  will  do.    Oboisancn  to  leij.al  norms  rells  only  part 
of  the  Judicial  story,  but  it  is  a  si.p,nlf icnnt  part  nonet  Iv.O  ess . 
The  limits  iniposGd  by  lav;  nh.';pe  thr  lnv;yuit  in  a  variety  of 
waj'S.     They  restrict  the  iiite\-ests  that  courts  will  recosnij^e 
as  Interveners  to  those  with  a  r.taUo  in  the  controversy  whono 
point  of  view  is  inadequately  rojo'c^iontnJ  by  the  orl[,.ina]  pnrties: 
intervention  for  political  purposes,  by  those  on  either  side  of 
the  contro>^ersy ,  is  sharply  di  scouvc.jied .  ''[This  Court  ^s^ill  not 
assuine]  the  additional  burden  of  decline;  with  sham^issiies  put: 
forward  in  the  dntorcr-.t  of  pollt.ir;=.l  opiK)i  tunir.n.    .    .    /'^^^  'i:hey  ali  o 
constrict     the-  scope  of  the  qi]e^;tions  that  a  court  T^ill  cnrerrain. 
In  the  midst  o/.'  desc^\ragarion  suif..;.  styled  at  disputes  beLv;Gcn 
black  plaintiffs  and  the  school  di.:trlct,  other  groups  with 
distinct  but  assertedly  related  r^rievanccs  v;ill  seek  to  paiuicipato 
in  the  litigation,     \vhile  an  expansion  of  the  scope  of  the 
desegregation  suit  has  genexcilly  bfcn  permitted  v;hen' the  con- 
nection can  persuasively  be  )n;ide--aG  when  the  \;oi]ld-be  interveners 
represent  limited-English-speaking  students,  for  whom  desegrega- 
tion is  assertedly  a-i  inadequate  ri.:riedy--courts  have  not  pe.'^fnl tted 
these  suits  to  become  forums  for  educational  policy  generally. 
For  that  reason,  even    activist  coinrts  have  rc-ibuffed 
efforts  to  incorporate  the  claims  of  the  handicapped  in 
desegregation  litigation.     Dciiiying  such  a  motion.  Judge  Doyle 
in  Denver  observed: 

We  have  enough  to  do  hero  without  reaching  out  into  th^'s 
area  that  hasn't  even  b:»en  defined  as  an  issue  in  the  case 
.    .    .   [T]his  is  undoubtrcdly  a  problem.     But  I  don't  think 
that  it's  a  problem  that  is  the  k:ind  of  eonstitutional 
violation  about  which  you  [the  original  plaintiff  class] 
are  complaining. 69 
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The  significance  of  legalist  concerns  is  also  manifest 
when  legal  and  educational  policy  questions,  or  legal  and 
political  questions,  collide.    Not  infrequently,  judges  eschew 
taking  any  responsibility  for  educational  concerns.    As  the 
trial  Judge  in  Milwaukee  declared:     "The  existence  of  a  con- 
stitutional violation  does  not  put  the  district  court  in  the 
business  of  running  a  school  system.     The  district  court's  only 
legitimate  concern  is  to^see  to  it  that  the  constitutional 
violation  is  corrected."    Such  statements  take  on  particular 
significance  when  the  Judge,  as  in  the  Little  Rock  suit, 
perceives  a  choice  between  educational  and  legalist  concerns: 

The  Court  also  realizes  that  the  money  that  the  District 
is  going  to  spend  for  transportation  will  have  to  come  out 
of  funds  that  otherwise  would  be  spent  for  increased 
salaries,  educational  supplies  and  materials,  and  for 
rl^tl  ?°"^e"ti°"al  and  desirable  educational  purposes. 
There  is  nothing  that  the  Court  can  do  about  that.  At 
this  time  at  least  the  duty  of  the  District  to  comply  with 

^^y^^?^""^?'?  °^u'^^  ^"P"""^  the  Court  of  Appeals, 

and  this  Court  in  the  matter  of  integration  must  take 
priority  over  ordinary  educational  considerations . 71 

Where  political  issues  are  explicitly  broached,  judicial 

affirmance  of  the  primacy  of  constitutional  values  is  commonplace 

Judge  Real,  hearing  the  Pasadena  case,  dismissed  public  opinion 

as  irrelevant  to  the  deliberations:     "I  have  a  constitutional 

duty  to  decide  cases  not  the  way  people  want  them  [decided] 
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but  the  way  I  feel  is  proper  to  decide  them."    As  Judge  D^yle 
in  Denver  noted: 

The  shape  of  the  constitution  is  not  dependent"  upon  the  way 
the  people  vote        .   .  So  I  expect  that  the  voice  of  the^ 
people  is  entitled  to  some  consideration,  but  if  it's  in 
conflict  with  the  Constitution  of  the  United  States,  why 
It  s  not  going  to  carry  any  weight.     It  can't,  in  a  cou?t 
of  law.    The  law  is  something  else. 73 
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The  Wilmington  llticatlon  mny  best  illuatrntc  the  impact 
of  legalist:  concerns  on  the  shaping  of  a  lawsuit.    Because  that 
case  involved  creation  of  a  metropolitan  school  district,  it  mij!;ht 
be  regnrtled  as  an  adventure  in  judicial  policy  niakini'.  which  o?:(  (»cds 
the  legally  pcrmxssiblo;  that,  at  loasr,  is  how  tho;;o  who  ^oisp.ht: 
the  impeachment  of  the  district:  court  Jud[ja,  arguing  thai  "rlic* 
likelihood  of  a  revolutionary  change  in  the  Delaware  public  nchoo] 
system  [brought  about  by  the  detcgrcpnl ion  suit]  has  intrrfored 
with  tlie  function  of  thnt  systcr,"  saw  the  mnrter.  Thi.<^i  perception 
misreprc^sentfi  the  facts <  however.  The  task  w)iich  the  court  «ets  fcr 
it.self  iii  a  bounded  legalist  tnrA:\     "to  order  a  remedy  which 
v^ill  place  the  vi.':t:ims  of  tl)e  viol^iion  in  substantially  the 

por.ition  which  thny  v;ould  have  occupied  had  the  vio];M.ion  not 
76 

occurred,"    Application  of  that  stjnrbird  leads  the  court  to 

insittl.  on  metropolitan  area  relief:     "The  entire  northern  New 

Castle  area  must  be  treated  ar.  one  community  in  terms  of  its 

population  ch.'::r.c:cLeristic.'3 ,  because  that  is  the  v;ay  it  wa« 

77 

perceived  and  treated  by  tlio  Stale  and  its  citizenry," 

At  each  subsequent  stage  in  the  proceedings,  legalist--as 
distinguished  from  po] i cy--conce:       shape?  the  suit,  ulniri i  ing 
the  policy-making  role  of  the  court.    The  particular  remedy  pro- 
posed by  the  court  server  as  a  case  in  point.  One  suggested  approach, 
involving  urban-  suburban  school  clusters,  is  rejected  because 
••fraught  with  complex  problems  unsuited  for  judicial  determina- 
tion."   Another  proposed  plan  has  the  regrettable  consequc-ncc 
of  "placfing]  the  Court  in  the  ongoing  position  of  generfil 
supervisor  of  education  in  New  Castle  County.     In  tlie  event  of 
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disagreements  over  curriculum  patterns  or  textbooks,  the  Court 

or  a  master  would  have  to  step  in."    Judicial  creation  of  several 

new  districts  is  resisted  because  there  exists  "little  guidance 

from  state  or  federal  constitutional  guarantees."    The  court 

does  not  mandate  a  countywide  district  because  that  would  involve 

II  78 
a    major  shift  in  Delaware  school  policy."    The  court's  order 

is  designed  to  intrude  least  upon  the  political  workings  of  the 
system;  and  it  explicitly  permits  the  state  legislature  to 
develop  its  own  alternative  plan. 

The  Wilmington  decision  is  limited  too  with  respect  to 
the  scope  of  issues  treated,  for  reasons  which  bear  quoting 
at  length: 

The  operation  of  the  public  schools  is  traditionally  a 
matter  of  local  concern,  and  properly  so.     This  court  has 
intervened  only  reluctantly  in  that  process,  and  only  for 
ni^i^ff  purposes      We  were  urged  throughout  the  hearings 

H  concerned  with  the  Equality  of  education" 

thJnf  f "a  schools.    That  is  milch  move  properly 

the  concern  of  local  officials  and  the  parents  of  children 
in  the  schools.    Our  duty  here  is  not  to  impose  quality 
education  even  if  we  could  define  that  term!  We  do 

1  ffg'T  ^  '"andate  for  District  Courts  to  concern 

themselves  wItE-Fow  well  the  educative  function  is  perfo^Sed 
wn'l'oAnM^,^    has  been  much  discussion,  and  there  undoubtedly 
Kiiiv    ^.IS"^  ^?       ""^'^  writing  upon  the  topic  of  whether 
oi?to?5iif  Zi'^''?  ^"'5"  ^"  desegregated  SlassrooSI 

^°f^"Ot  rest  upon  these  considerations,  not 
least  because  judges  are  unqualified  and  inexpert  iA 
answering  such  questions.  79  f    u  j.h 

In  subsequent  stages  of  the  litigation,  the  court  continued 
to  be  governed  by  legalist  norms.     It  declined  to  establish 
a  monitoring  body,  barkening  to  the  traditional  judicial  role 
to  explain  this  self-imposed  restraint.     "The  existing  committees 
have  derived  their  power  from  the  concern  of  State  or  local 
officials  and  groups.    To  add  the  power  of  the  Court  to  these 

37 


34 


groups  would  raise  disturbing  issues  of  how  to  nupport  and 

supervise  such  an  ad  hoc  'master'.  '    Only  when  the  court  was 

confronted  with  a  "total  abdication  of  responsibility  over  o 

period  of  time  such  that  further  delay  significantly  jeopnrdiros 

constitutional  rights"  did  it  intervene,  as  most  controversially 

In  fixing  a  tax  rate  for  the  newly  constituted  school  district. 

Some  courts  are,    to  be  sure,  far  less  affected  by  legalist 

standards.    In  Atlanta,  for  instance,  the  district  court  strove 

82 

to  provide  what  was  "practical."    And  in  St.  Louis,  the  court 
approved  a  consent  agreement  which,  in  requiring  almost  no 
desegregation,  clearly  fell  below  the  constitutional  standard 
set  by  the  Supreme  Court.    Judge  Meredith  preferred  realism  to 
legalism--and  predicted  that  the  Supreme  Court  would  as  well. 
"There's  an  old  saying  that  the  Supreme  Court  follows  election 
returns.    That's  not  entirely  true,  but  there  is  something  to 
it."       The  influence  of  legalism  assuredly  var'es,  from  case 
to  case;  it  is,  however,  almost  never  an  insubstantial  influence. 
Conversely,  cases  in  which  the  legalist  mode  predominates  cannot 
be  understood  as  merely  entailing  the  elaboration  of  a  constitu- 
tional standard,  wholly  apart  from  political  factors;  the 
operant  constitutional  yardsticks  are  just  too  vague,  the 
context  too  intrusive,  for  that.    In  a  great  many  of  the 
desegregation  cases,  law,  politics,  and  educational  policy 
concern^  coexist  in  interdependent  fashion.    The  nature  of  those 
interrelationships  is  explored  in  the  next  section. 
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PROCESr^^^^^  ™^  DISTRICT  COURTS:  MANAGING  A  POLITICAL 
A.    The  Politics  of  DcBORroggtlon 

In  particular  locales  race  and  schooling  Issues  emerge 

as  at  once  political  and  legal  problems.    The  matter  in  usually 

first  posed  as  a  political  question,  in  which,  as  with  other 

political  questions,  parties  bargain  to  reach  some  satisfactory 

resolution.    Where  that  process  succeeds,  as  ifc  often  does, 

the  issue  never  comes  to  court.    Although  the  presently  prcvailin 

understanding  of  desegregation  presumes  that  legal  sanctions 

are  required  if  the  effort  is  to  succeed,  the  facts  are  otherwise 

much  desegregation  has  been  effectuated  without  a  court  order. 

Even  in  those  instances,  however,  the  possibility  of  recoursi 
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to  the  courts  affects  the  political  bargaining.        The  threat 
of  a  lawsuit  is  sometimes  put  forward  *:o  increase  the  bargaining 
strength  of  civil  rights  advocates;  in  other,  rarer  instances, 
litigation  is  regarded  as  a  confession  of  failure,  an  indication 
either  jf  intolerance  or  divisiveness  inconsistent  with  the 
community  self-perception.    In  either  event,  the  law-or  the 
shadow  of  the  law-has  a  part  in  the  affray.    The  considerable 
case  study  literature  does  not  reveal  the  existence  of  a 
community  which  confronted  these  questions  without  paying  some 
heed  to  their  constitutional  dimension. 

The  legalization  of  a  dispute  over  desegregation,  through 
the  i^^.ng  of  a  lawsuit,  signals  a  breakdown  in  the  political 
process:    bargaining  gives  wa^  to  stance- taking,  interests 
harden  into  claims  of  rights.    That  transformation  does  not  occur 
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quickly  or  lightly.    While  most  Northern  doaoerosation  suit;^ 
vere  filed  no  earlier  than  the  19708,  the  issue  of  racial 
Justice  in  the  schools  was  framed  a  decade  earlier.    In  sor.e 
cities,  such  as  San  Francisco,  a  political  settlement  vas  nc^:rly 
in  hand;  only  a  last-minute  effort  by  city  officials  to  undo 
the  settlement,  premising  their  action  on  principled  concerns, 
led  the  NAACP  to  "seek  an  instant  solution  in  federal  court. 
Elsewhere,  political  obduracy-as  in  Boston-or  procrastination- 
as  in  Minneapolie-provoked  civil  rights  groups  to  file  suit. 
Political  fatigue  may  also  precipitate  litigation.    "The  hock 
With  organizing  and  trying  to  get  everyone  to  maintain  their 
interest.    With  a  lawsuit  you  need  only  a  few  committed  people." 
a  Minneapolis  civil  rights  activist  noted. 

Recourse  to  the  courts  does  not  signal  an  end  to  politics, 
but  rather  a  new  stage  in  the  ongoing  political  process.    The  ' 
parties  to  the  desegregation  litigation  are  not  strangers  to 
one  another.    The  issues  over  which  they  differ  are  familiar: 
Who  is  to  blame  for  the  extant  segregation?    What  should  be  done 
about  it7    The  forum  is  new.  as  is  the  introduction  of  an  additional 
participant.  ,he  judge,  with  considerable  formal 

authority.    Because  the  court  can  render  a  legally  authoritative 
decision  resolving  disputes  among  the  parties,  it  exercises 
substantial    potential  power.    That  power  can  be  used  to  order 
a  particular  outcome,  or  to  reconfigure  relationships 
among  the  several  parties  to  the  dispute.    The  court  .ay  attempt  ' 
to  do  both  things,  taking  authoritative  action  with  respect 
to  one  aspect  of  the  dispute,  while  leaving  others  for  negotiation. 
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Judicial  authority,  although  substantial.  Is  also  signifi- 
cantly constrained:    courts  cannot  guarantee  a  solution  which 
"works."    Just  as  desegregation  was  an  essentially  political 
matter  prior  to  litigation,  so  too  Is  It  a  political  ..atter 
(albeit  Of  a  different  sort)  after  Judicial  resolution  of  a 
case.    While  legal  n,andates  affect  the  Implementing  of  court- 
ordered  desegregation  remedies,  that  enterprise  depends  centrally 

[  onmoblUzlng  diverse  community  resources.  Including  good  will. 

to-aWleve- the  desired  outcome.    Where,  as  with  desegregation.  ' 
"hat  may  well  be  wanted  Is.  not  a  specifiable  end.  but  a 
process  which  can  adapt  to  the  radical  change  of  circumstances 
that  desegregation  brings,  the  subtler  persuasive  arts  are 
likely  to  matter  rather  more  than  the  brute  force  of  decision, 
standing  by  Itself.     Courts  cannot  run  school  systems. 

The  more  narrowly  the  court  defines  successful  ii^plementatlon 
the  more  possible  it  Is  to  achieve  it:     thus,  the  ten^tatlon 
to  convert  Implementation  of  a  systemic  policy  change  into  a 
matter  of  compliance  with  a  narrow  Judicial  role.^'    A  court 
interested  in  asserting  its  own  power  might  focus  on  racial 
mixing,  a  policy  change  easier  to  Implement  than  an  order 
mandating  adjustments  In  the  organization,  financing,  or 
instructional  mission  of  the  schools.    At, first  glance,  the 
so-called  "racial  balance"  decree  looks  rather  like  a  reapportion- 
ment decision  which  limits  the  permissible  population  deviation 
in  electoral  districts,  or  a  criminal-process  decision  mandating 
the  specifics  of  the  warning  that  suspects  must  be  given. 
Vet.  these  similarities  deceive.     In  the  nonschool  contexts, 
the  court  has  continuing  leverage  over  the  institution  which  has 
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been  ordered  to  take  a  particular  course  of  action.      A  court 
can  draft  ite  own  reapportionment  plan,  thus  accomplishing 
what  the  legislature  has  failed  to  do;  and  while  judges 
cannot  directly  control  the  behavior  of  police,  they  can  power- 
fully influence  that  behavior  by  reversing  convictions  in  instances 
where  constitutionally  required  procedures  have  not  been  followed. 
By  contrast,  the  factors  contributing         to  racial  balance  are 
far  less  subject  to  judicial  control.    Even  a  school  district  seeking 
to  implement  a  racial  balance  order  has  to  reckon  with  those 
who    by  leaving  vote  with  their  feet,  and  in  so  doing  produce 
racial  imbalance.    The  judge  can,  in  theory,  compel  compliance 
by  holding  responsible  officials  in  contempt  of  court,  and  on 
rare  occasions  this  power  has  been  used.     Contempt  orders,  of 
course,  do  not  directly  achieve  compliance.     They. also  risk 
conferring  martyrdom  on  the  resisters,  thus  making  compliance  with 
the  court's  desired  outcome  even  harder  to  come  by. 

Thus,  even  a  racial  balance  order  cannot  be  readily  achieved 
by  unilateral  and  authoritative  decision;  this  is  even  truer 
of  the  broader  remedial  orders  which  have  more  recently  become 
commonplace.'  Courts  depend  for  the  effectuation  of  a  remedy 
on  the  cooperation  of  the  parties  to  the  dispute.     That  dependency 
leads  them  to  structure  a  political  bargaining  relationship,  designed  to 
achieve  agreement  between  the  parties,  yet  the  bargaining  process  also 
differs  significantly  from  run-of-the-mill  politics.  Permissible 
outcomes  of  the  process  are  bounded  by  the  judge's  understanding 
of  what  is  constitutionally  permissible;  it  ir;  not  any  agreement,  but 
only  an  agteement  consistent  with  the  teachings  of  Brovm  and 
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its  progeny,  that  the  court  will  approve.    The  judge  himself  may  al 
hold  views  about  the  educational  substance  of  a  good  outcome,  quite 
apart  from  either  the  requirements  of  law  or  the  preferences  of 
the  parties;  if  so,  these  are  interjected  into  a  bargaining 
process  in  which  the  court  becomes  not  the  presiding  figure 
but  a  partisan,  pressing  its  own  sense  of  the  public  interest. 

The  desegregation  cases  thus  reveal  not  a  single  mode  of 
judicial  behavior  but  a  range  of  judicial  stances.     The  legalist 
judge,  persuaded  that  the  elaboration  of  authoritative  principles 
in  the  context  of  a  particular  fact  situation  fully  describes 
the  judicial  task,  will  not  enter  into  the  political  fray. 
For  very  different  reasons,  the  judge  motivated  by  particular 
educationist  concerns  may  behave  similarly,  looking  to  the  parties 
primarily  for  after-the-fact  support.    The  mediator  judge  will 
stress  agreement  as  the  primary  concern,  assximing  a  relatively 
passive  role.     Greater  judicial  activisin  will  occur  when  no 
consensus  readily  emerges  from  the  bargaining.     The  court 
will  of  necessity  find  itself  shaping  political  relationships, 
not  taking  the  existing  political  configurations  as  given. 
In  such  circumstances,  the  court  is  likely  to  structure  the 
bargaining  process  iteratively.    The  court's  intention  is  to  lead 
the  parties  to  a  resolution  which  is  at  once  satisfactory  to 
them  and  consistent  with  constitutional  requirements.    This  is 
likely  to  entail  the  possibility  that  the  court's  decree  will  be 
modified  in  light  of  subsequent  experience:     the  decree  itself 
becomes  a  political  document,  not  a  final  order,  as  amenable  to 
adjustment  as  the  political  environment  which  produced  it. 
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2-    Politics.  Desegregation,  and  the  District  Court 

Appellate  courts,  themselves  somewhat  removed  from  the 

political  give-and-take  characteristic  of  much  litigation  and 

constrained  by  the  imperatives  of  opinion-writing,  rarely  take 

explicit  note  of  the  politics  surrounding  judicial  decisionmaking. 

•  In  the  annals  of  desegregation  litigation,  Justice  Powell's  opinion 
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in  the  Denver  litigation  stands  as  the  conspicuous  exception. 
Powell  rejected  the  prevailing  legalism  both  with  respect  to 
wrong-finding  and  remedy- shaping.     There  is  no  need,  Powell 
insisted,  to  show  that  segregation  is  deliberately  caused  in 
order  to  justify  a  court- ordered  remedy;  the  equal  protection 
clause,  as  Powell  read  it,  imposed  an  affirmative  obligation 
to  operate  "a  genuinely  integrated  school  system."  That 
obligation  did  not,  however,  embody  a  command  to  do  the  im- 
practicable.   Desegregation,  Pov7ell  argued,  was  a  vital  political 
objective,  and  as  such  properly  weighed  against  "other,  equally 
important  educational  Interests  which  a  community  may  legitimately 
assert."    That  was  what  equity  entailed:     "reason,  flexibility, 
and  balance."    "It  is  time,"  Powell  concluded,  "to  return  to  a 
more  balanced  evaluation  of  the  recognized  interests  of  our 
society  in  achieving  desegregation  with  other  educational  and 
societal  interests  a  society  may  legitimately  assert." 

Powell's  opinion  attracted  no  support'  on  the  Court,  which  in 
Denver  and  subsequent  cases  has  increasingly  retreated  to 
legalisms  of  one  sort  or  another.    His  perception  has,  however, 
prevailed  in  fact.    The  balancing  of  which  Powell  talks  is 
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characteristic  of  mucH  desegregation  litigation:    given  the 
bargained- over  character  of  that  litigation,  it  could  hardly 
be  otherwise. 

The  vitally  political  character  of  desegregation  cases, 

and  the  consequently  bounded  authority  of  the  judge,  have  long 

been  clear  to  lower  courts.    More  than  a  decade  ago,  the  district 

judge  in  the  Washington  Parish,  Louisiana  case  described 

the  work  of  courts  as  "an  attempt  by  civic-  and  social-minded 

judges  to  add  legal  precepts  to  the  force  of  moral,  social  and 

political  principles  in  the  effort  of  the  responsible  sectors 

of  our  society  to  eradicate  the  divisive  and  ruinous  prejudices 
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between  the  citizens  of  this  nation."    The  court's  contribution 

is,  importantly,  supplementary  and  not  primary,  hortatory  and 

not  directive.    As  the  district  court  in  the  Lansing  litigation 

declared,  courts  "cannot  order  people  to  be  charitable  to  one 

another  in  their  daily  affairs.     The  law  provides  impetus, 

sets  limits,  corrects  abuses--it  is  an  external  conscience. 
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But  the  change  of  heart  must  'come  from  within," 

This  widely  shared  perception  leads  courts  to  urge 
compromise,  in  the  belief  that  the  real  parties  at  interest, 
the  general  populace,  will  be  more  likely  to  accept  agreement 
than  respond  to  order.    These  urgings  sometimes  appear  in 
the  court's  opinion.     In  Columbus,  for  instance,  the  court 
called  upon  the  litigants  to  "come  together  and  attempt  to 
reach  an  amicable  and  fair  resolution  of  the  questions  presented 
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by  the  remedy  phase  of  the  lawsuit";      similarly,  in  Cleveland 

the  court  cites  repeated  requests  for  cooperation  among  the 

parties  in  shaping  an  acceptable  outcome.    More  frequently, 

such  comments  are  made  from  the  bench  or  in  chambers.  In 

the  San  Francisco  litigation,  the  court  delayed  questions  of 

remedy  for  some  months,  pending  the  Supreme  Court's  decision 

in  Swann.    Judge  Weigel  expressed  the  hope  that,  during  the 

interval,  an  acceptable  plan  could  be  produced  without  further 

court  order.     "I  would  very  much  prefer  to  have  the  Board.   .  . 

come  up  with  a  specific  plan  for  the  provision  of  equal  e.duca- 
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tional  opportunity  [than  to  order  such  a  plan]." 

Even  among  courts  which  have  been  rebuked  for  overreaching 

their  authority,  the  early  stages  of  the  litigation  are  marked 

by  attempts  to  mobilize  support  for  a  plan  at  once  politically 

agreeable  and  constitutionally  permissible.     In  Pasadena,  Judge 

Real's  insistence  that  a  racial  remedy  remain  in  effect  for 

his  lifetime  was  reversed  by  the  Supreme  Court,  which  used  the 

occasion  to  limit  the  scope  of  the  trial  judge's  remedial 
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discretion.        Quite  by  contrast,  the  first  remedial  order  in 

the  Pasadena  case  was  couched  in  general  terms  and  designed 

as  a  catalyst,  to  spur  a  desegregation  planning  process  already 

,  96 
well  underway  within  the  school  district-.        In  Boston,  Judge 

Garrity's  decision  to  place  South  Boston  High  School  in  receiver- 
ship is  widely  viewed  as  the  most  dramatic  example  of  unilateral 
judicial  action.    Yet  the  Boston  court  had  relied  on  a  panel 

of  masters,  chosen  with  an  eye  to  their  political  sensibility 
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to  devise  a  workable  plan  for  that  city.        In  general,  these 
^       decisions  do  not  speak  of  uncompromi sable  rights  but  rather 
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concern  themselves  with  divergence  among  interests,  where  some 

balancing  is  both  legitimate  and  appropriate.     The  district 

court  in  the  Springfield,  Illinois  decision  goes  so  far  as  to 

define  interest  balancing  as  what  the  Constitution  requires. 

"[W]hatever  plan  is  most  fair  to  all  involved  must  be  implemented. 

98 

After  all,  this  is  what  the  Conr>titution  is  all  about."  This 

is  decidedly  not  what  the  Constitution  is  routinely  thought  to 

be  about;  not,  at  least,  in  the  run  of  cases. 

Urgings  to  get  "something  working,"  to  "get  people  to 

reach  a  common  ground,"  or  to  "collaborate"--very  different 

from  the  language  of  adversarial  relationships--are  familiar; 

indeed,  to  some  courts  adversarial  behavior  is  itself  thought 
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inappropriate,  inconsistent  with  the  task  at  hand.  Courts 
have  opportunities  at  each  stage  of  the  litigation  to  spnr  this 
process.     Some  recognize  the  need  to  function  differently  from 
the  run  of  cases.     The  Milwaukee  court,  for  instance,  describes 
desegregation  issues  as  "polycentric  problems  [which]  call 
for  decisions  using  a  managerial  decision-making  process." 
Encouraging  settlement  has  become  increasingly  commonplace: 
in  Atlanta,  Waterbury,  and  Milwaukee,  agreement  has  been  achieved; 
in  St.  Louis,  settlement  was  upset  on  appeal  by  a  group  not 
party  to  the  original  litigation. 

Judicial  determinations  concerning  who  is  entitled  to  be 
heard  in  the  litigation  may  be  used  to  limit  the  bounds  of 
the  dispute.     Decisions  concerning  would-be  interveners,  while 
affected  by  federal  rules  of  civil  procedure,  are,  at  the 
interstices,  made  with  these  considerations  in  view.  Judges 
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are,  for  example,  often  reluctant  to  permit  fervent  antibusing 
activists  to  intervene  in  the  suit.    This  reluctance  is  nominally 
premised  on  the  fact  that  the  school  district  adequately 
represents  their  interests,  a  legalist  concern.    Yet  other 
factors  are  also  at  work.     The  ideological  character  of  these 
groups  diminishes  the  prospects  for  agreement,  and  makes  such 
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participants  generally  unwelcome.  Similarly  with  respect 

to  black  intervenors  who  have  sought  to  urge  a  remedy  other 
than  desegregation,  such  as  community  control:    because  they 
do  not  accept  the  basic  premises  of  the  litigation,  such 
intervenors  are  likely  to  make  settlement  more  difficult  and 
thus  to  be  unwanted.      Bounding  the  lawsuit  promotes  the  prospect 
of  settlement~-at  least  in  the  short  run,  among  those  with  a 
judicially  recognized  interest. 

Political  considerations  do  affect  the  identification  of 
who  has  a  legally  cognizable  stake  in  the  outcome  of  the  case 
and  what  facts  will  be  deemed  relevant.     It  is,  however,  the 
phases  of  the  litigation  prior  to  the  remedies'  stage  that 
legalist  concerns  retain  their  greatest  importance.  Fact  finding 
and  rule  applying  serves  the  important  function  of  making  the 
legal  status  of  the  parties  clearer.     This  may  affect  both  their 
perceptions  of  legal  right  and  their  bargaining  pover;  it  does 
not  address  the  problem-solving  aspects  of  the  lawsuit. 

Problem  solving  represpnts  the  task  of  the  remedial  phase 
of  the  litigation,  and  it  is  here  that  courts  are  afforded  the 
greatest  scope  for  political  maneuver.     If  one  conceives  of 
the  initiation  of  litigation  as  interrupting  an  ongoing  political 
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process,  that  process  often  resximes  in  the  course  of  putting 

together  a  remedy  acceptable  to  the  parties  and  the  court. 

Remedy  framing  is  itself  a  process,  not  (as  in  the  typical 
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damages  suit)  a  single  occasion.         Often,  this  process  involve 
the  court  and  the  litigant  in  a  series  of  iterations:  the 
court  issues  an  order,  notes  the  responses  of  the  parties  (who 
have  been  urged  by  the  judge  to  narrow  the  scope  of  their 
differences),  then  tailors  a  further,  usually  more  precise, 
subsequent  order. 

The  court  does  not  have  in  mind  compliance  with  some  pre- 
established  remedy,  the  judge  behaving  much  as  a  Socratically- 
inclined  law  professor  in  leading  the  parties  to  embrace  the 
"right"  answer.     To  the  contrary:    within  *:he  constraints  set 
by  the  law,  there  is  no  single  right  answe   ,     Thus,  within  the 
bounds  of  the  individual  case,  as  in  the  development  of  doctrine 
at  the  appellate  level,  the  court's  desire  is  to  proceed 
incrementally,  and  this  involves  learning  from  the  past.  Artful 
dodging  by  appellate  courts  and  avowedly  tentative  orders  by 
trial  judges  serve  much  the  same  purpose.    \iJhat  the  trial  court 
wishes  to  achieve  is  less  a  good  outcome  than  the  inauguration 
of  a  decision-making  apparatus  which  will  continue  even  after 
the  order  is  entered.     It  is  in  part  for  this  reason  that 
district  courts  in  desegregation  cases  i:eluctantly  cede  juris- 
diction:    retaining  jurisdiction  over  the  case  pemnits  the  court 
to  help  maintain  both  the  political  and  constitutional  integrity 
of  the  decisional  process. 

What  has  been  described  is  just  a  mode  of  judicial  behavior, 
whose  specifics  are  altered  by  circumstances.    Where  the  parties 
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are  in  essential  agreement  even  before  the  lawsuit  is  filed, 
the  gentle  application  of  legal  norms  may  prompt  agreement. 
In  Minneapolis,  for  instance,  the  dispute  between  the  parties 
actually  centered  not  on  the  desirability  of  accomplishing 
desegregation  but  rather  on  when,  and  to  what  extent,  desegre- 
gation should  proceed;  during  the  remedial  phase  of  that  suit, 
the  court  was  able  to  encourage  the  parties  to  compromise  their 

differences  in  a  manner  consistent  with  perceived  constitutional 
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requirements.  In  St.  Louis,  despite  a  greater  divergence  in 

the  parties*  position,  a  strong  desire  to  reach  a  brokered 

solution  was  made  manifest  by  both  parties;  there,  the  court 

did  little  more  than  preside  over  and  approve  the  consent  order 

that  issued  from  that  bargaining  (an  order  subsequently  upset 
104 

on  appeal.)        In  soirs  instances,  school  boards  have  relied 

on  courts  to  order  them  to  do  what  they  would  like,  but  lack 

the  political  capacity,  to  accomplish  on  their  own.     In  these 

cases,  the  nominally  imposed  remedy  usually  represents  a  solution 

105 

agreed  to  by  the  parties  and  endorsed  by  the  court. 

Elsewhere,  the  court •s  role  has  been  more  active.  In 

Atlanta,  the  court  relied  first  on  a  court-appointed  citizens 

committee  and  subsequently  on  the  parties  to  promote  a  settlemei  t, 

in  both  instances  shielding  delicate  negotiations  from  public 
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scrutiny.         The  Dallas  judge  identified  by  name  outside  groups 

which  in  its  judgment  ought  to  aid  in  the  remedy- framing  effort; 

it  thus  helped  bring  into  being,  and  relied  on  the  recommendations 

of,  a  group  which  might  be  said  to  represent  the  diverse  interests 
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of  the  Dallas  citizenry.         In  each  of  these  cases,  the  court 
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expressed  its  preference  for  negotiation  over  adversarial 

relations.    The  Dallas  court  scolded  the  partisans  during  the 

remedial  phase  of  the  suit  for  taking  adversarial  positions, 

and  not  keeping  in  mind  the  larger  public  interests  at  stake, 

a  position  quite  at  odds  with  usual  understandings  of  litigation. 

The  court  sought  instead  to  encourage  the  partisans  tt>  "find 

a  solution";  the^court  would  "adjust  it  to  constitutional 

significances."         The  Atlanta  judge  noted  that  "when  people 

get  in  court,  they  fight.    When  they  sit  around  a  table  and 

keep  cool,  they'll  make  a  settlement.    That's  a  primary  opportunitv 
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these  [citizens']  committees  have." 

The  court's  preferences  for  a  scl     ■'on  that  is  nonlcgalist 
in  nature  also  promotes  settlement.     Typically,  this  involves 
rejecting  a  formulaic  racial  balance  remedy.     "I'm  not  about 

to  engage  in  an  exercise  in  futility  at  great  cost  to  everyone  " 
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stated  Judge  Meredith  in  St.  Louis,        while  in  Indianapolis 
the  court  expressed  its  opposition  to  the  "massive  fruit  basket- 
approach  of  relying  exclusively  on  racial  mix  as  adequate  remedy. "^^^ 
In  Atlanta,  the  court  ruled  out  further  racial  mixing:  "It 
is  not  possible  for  anything  more  to  be  imposed  upon  this  city 
in  the  name  of  promoting  integration  without  being  self-defeating. 
What  was  possible  was  for  the  parties  tp  determine. 

A  view  of  remedy  as  itself  a  process  also  increases  the 
likelihood  of  settlement.    Judge  Doyle  noted  that  the  Denver 
remedy  "won't  be  too  final.   .   .  I  think  it's  going  to  be  temporary- 
final.   .   .   .  [I]t  doesn't  look  to  me  like  we're  going  to  wrap 
this  up  in  one  fell  swoop."         The  plaintiffs  in  St.  Louis 
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explained  that  the  evolving  nature  of  the  remedy  approved  by 
the  court  gave  it  especial  appeal.    *'In  some  other  areas,  a 
bunch  of  experts  have  come  in  and  decided  what  would  be  good. 
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That's  why  we  refused  to  put  this  ballgame  together  at  once." 

In  Las  Vegas,  the  trial  court  permitted  a  one-year  trial  of  a 

free  choice  integration  plan;  only  after  it  failed  to  achieve 

substantial  integration  was  a  more  extensive  plan  put  into 

effect.    The  court  of  appeals  approved  this  step-by-step 

approach.     "The  present  decree  is  the  beginning,  not  the  end. 

of  the  remedial  process.     No  doubt  it  will  be  modified  and 

adjusted  in  the  light  of  progress  made  in  the  elimination  of 
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the  effect  of  segregation." 

Those  cases  in  which  the  court  has  appointed  masters  may 
represent  the  clearest  instances  of  promoting  a  bargained-for 
remedy.    The  master  is  usually  appointed  after  the  parties 
themselves  have  failed  to  resolve  the  matter  satisfactorily. 
He  serves  as  an  alternative  mechanism  for  incorporating  political 
considerations  in  the  deliberations.     Because  the  master  is 
not  a  judge,  he  can  engage  in  the  kind  of  give-and-take  among 
the  parties  that  a  court  may  find  too  time  consuming  or  too 
inconsistent  with  its  usual  functions.     In  almost  all  of  the 
casee  in  which  masters  have  been  relied  on,  they  have  sought, 
as  the  several  masters  in  the  Boston  case  put  it,  to  "desegregate 
and  defuse."    In  some  places,  of  course,  they  have  been  more 
successful  than  in  others.    Even  where  the  master's  intervention 
does  not  directly  promote  settlement,  it  may  have  salutary 
effects.    In  the  Coney  Island  case,  for  example,  the  master's 
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report  served  as  a  political  lightening  rod,  helping  the  court 
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to  identify  a  politically  feasible  solution. 

The  typical  practice  in  these  cases  of  relying  on  the 
school  district  to  prepare  an  initial  remedy,  in  response  to  a 
quite  broad  court  order,  also  encourages  compromise  among  the 
parties.    The  practice  is  somewhat  unusual:    one  does  not 
normally  ask  the  wrong-doer  to  set  the  terras  of  remedy.  The 
conventional  explanation  makes  note  of  the  special  expertise 
of  the  district,  and  the  consequent  appropriateness  of  drawing 
upon  that  expertise  to  provide  practical  guidance  in"  solving 
the  puzzles  presented  in  remedy  framing.    To  some  extent,  this 
explanation  is  a  sensible  one:    a  school  district  should  know— 
or  know  better  than  anyone  else- -how  to  promote  racial  mixing 
with  least  disruption  of  neighborhoods,  or  which  changes  in 
pedagogical  practice  ought  to  accompany  desegregation.  But 
the  argument  fails  fully  to  persuade.     Insofar  as  remedy  framing 
demands  change  from  standard  operating  procedures,  rejection 
of  extant  practices,  the  school  district— which  put  those 
procedures  ana  practices  into  place--may  be  the  worst  agency 
to  assume  responsibility  for  the  job.     The  district  may  know 
wel!  how  the  system  presently  runs,  while  lacking  the  perspective 
needed  to  determine  how  to  alter  it.    Moreover,  the  district 
will  likely  seek  to  minimize  change,  to  do  as  little  as  it  has 
to  in  order  to  satisfy  the  court.    This  is  not  necessarily 
the  case--some  districts  will  seize  the  opportunity  of  remedy 
shaping  to  "impose"  upon  themselves  innovations  that  they  have 
long  wanted  to  put  in  place--but  where  the  urge  to  minimize 
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prevails,  the  plan  which  emerges  in  response  to  the  court  order 
will  be  less  good,  by  the  criteria  of  rationality,  than  what 
an  outside  expert  might  produce. 

Yet  other  hidden  "goods"  stem  from  reliance  on  the  district, 
and  these  factors  afford  a  further  measure  of  justificati  n 
for  the  practice.    Reliance  on  the  school  district  encourages 
negotiations  between  the  parties.     Sometimes,  such  interchange 
is  expressly  called  for.  as  where  plaintiffs  are  asked  to 
participate  jointly  in  planning;  and  in  any  event,  the  fact 
that  plaintiffs  as  well  as  the  court  will  comment  on  the  district's 
proposal  tacitly  promotes  the  same  end. 

At  this  stage  of  the  litigation,  the  district  court  may 
encourage  the  participation  of  a  number  of  outsiders-citizens' 
groups,  interveners  with  a  thin  claim  to  involvement,  representatives 
of  minority  viewpoints-not  represented  in  earlier  phases  of  the 
suit.     Their  participation  turns  the  lawsuit  into  Bsren  more  of  a 
political  forum.    Because  each  of  the  parties  to  this  process, 
including  the  judge,  have  something  to  gain  from  consensual 
(rather  than  imposed)  resolution,  a  classic  bargaining  situation 
is  set  up.    The  district  court  in  the  Mongomery.  Alabama,  litigation 
(a  suit  which  had  been  in  court  for  well  over  a  decade)  described 
this  process: 

This  Court  has  often  recognized  the  practical  problems  and 
W  Sifi^i'^'^'i^^^^^^^^'^^^       ^  dual  scLS?  s?s?em  ??a? 
A  fuccessfil'siLo^^^  established  social  patterns. 

the  parties  to  work  out  their  own  differences.  =J-J°"ea 
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In  the  view  of  the  Rockford,  Illinois,  district  court,  this 

is  precisely  what  equitable  remedy  framing  entails;  it  serves 

as  "the  instrument  for  nice        adjustment  and  reconciliation 
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between  the  public  interest  and  private  needs."         Tn  a  goodly 
number  of  cases,  the  courts  attempted  to  enlist  other  povernmenl: 
acci.cie.0  in  this  enterprise.     In  U.S.  v.  State  of  M  sr;  mir;.  ^  '  ^ 
local  school  districts  were  required  to  cooperate  in  preparing 
a  remedy.     The  trial  court  also  permitted  a  sixteen-month  delay, 
while  state  officials  studied  nine  possible  plans;  a  revised 
plan,  submitted  by  the  state,  won  eventual  approval.     The  appeals- 
court  in  )J.S._v,_Or.,aha  ovdernj  that  the  school  district,  pl.:i  nti  IV.s . 

the  state  cducal-ioTi  department,  and  an  intc.rracial  coirar.i:-.tC:0  all 
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paitxcxpate  in  ihc-.  enterprise.  The  Coney  Island  court  sonr.l.r 

assistanca  from  fodoral,  state,  and  local  housing  ag.-ncics.  In 

Indianapolis,  Judr,e  Dillin  openly  urged  suburban  school  dit^tricts 

to  participate  in  a  rather  modest  busing  plan:     "If  the  suburban 

schools  would  accept  15  percent  nov7  minority  students  from  the 

Indianapolis  Public  Schools,  this  would  solve  the  problem, 
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pre.serve  their  local  autonomy,  and  end  this  case."  Before 
ordering  a  particuL^r  metropolitan  remedy  in  that  suit,  the  judge 
(himself  a  former  staLe  legislator)  wrote  to  the  Indiana  legislature, 
frankly  inviting  thai:  body  to  step  in.     The  judge  noted  that 
federal  courts  are  "reluctant  to  enter  into  the  field  unless 
required  to  do  r.o  by  virtue  of  inaction  on  the  part  of  the 
legislature.     It  seems  appropriate  to  me  to  call  the.se  problems 
to  your  attention.    .    .  The  remedial  order  in  the  Delaware 

suit  was  more  directly  drafted  with  legislative  intervention 
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in  mind:     the  decree  would  not  go  into  effect,  the  court  declriv  :1, 
unless  Delaware  failed  to  propose  its  own  plan. 

In  each  of  these  instances,  cooptation  is  what  the  courL 
has  in  mind.    A  willing  school  board  or  state  legislature  is 
far  less  likely  to  attempt  to  subvert,  or  grudgingly  to  manage, 
a  remedy  than  one  on  which  the  remedial  burden  has  been  uni- 
laterally foisted.     Thus,  the  court  will  v^illingly  accept  a 
remedy  which  is  objectively  ''v7orse"--that  is.   less  fully 
satisfies  the  Swann  criteria--if  that  remedy  both  satisfies 
the  minimum  constitutional  criteria  and  is  acceptable  to  the 
government  agency  obliged  to  put  it  into  effect.     In  th6  Los 
Angeles  litigation,  the  California  Supreme  Court  accorded  this 
idea  the  sanct:ity  of  law;   if  school  districts  were  making  reasonable 
efforts  to  address  questions  of  racial  justice  in  the  schools, 
as  a  matter  of  state  lav;,  trial  courts  were  not  to  intervene-- 
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even  if  the  judge  imagined  that  a  better  plan  could  be  conceived. 
An  adequa..e  remedy,  the  California  court"  suggests,  entails 
more  than  a  rational  choice  among  plans,  stripped  of  political 
and  institutional  context;  the  involvement  of  the  school 
authorities  is  seen  as  an  asprCL  of  legal  adequacy.     In  San 
Francisco,  Jodge  Weigel  permitted  the  school  district  to  put 
its  plan,  rather  than  the  NAACP  plan,  into  effect  for  similar 
reasons : 

In  [the  court's]  view,  the  fatal- -if  unavoidable  defect 
of  the  [plaintiffs]  plan  was  thft  absence  of  substantial 
community  involvement.    .    .   .  [B]ecause  it  was  the  NAACP 's 
plan  and  not  the  board  of  educatTori'Tr  it  was  less  likely 
to  gain  community  political  acceptance . 124 
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Such  a  remedy-frandng  process  assumes  that  the  several 

parties  to  the  dispute  v/ill  cooperate.    Where  this  turns  out 

not  to  be  the  case,  bargaining  fails:     there  cannot  be  a 

bargain  without  bargainers.    The  civil  rights  groups  rarely  if 

ever  refuse  to  enter  the  affray.     School  district  or  state 

agencies  may  decline  to  participate,  either  because  their 

ideological  CQir.niitnants  are  seen  as  absolutes,  claims  of  right 

and  not  defenses  of  an  interest,  or  because  they  resist  the 

court's  assuming  responsibility  for  bargain- shaping,  seeing  in 

that  act  an  inappropriate  combination  of  functions. 

The  case  law  illustrates  thcpc  rationales  for  nonba •.gaining. 

In  Boston  and  Denver,  the  court's  request  that  the  school  district 

develop. a  plan  consistent  with  broad  guidelines  evoked  outright 

defiance  in  the  former  case,  a  sham  effort  in  the  other;  without 

such  collaboration,  the  court  had  to  rely  on  school  district 
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conscripts  and  outside  sources.  "The  recalcitrance  of  the 

[Denver]  school  board  and  the  school  administration  defendants.  . 

forced  the  judge  to  make  an  end-run  around  these  defendants 

in  both  the  foundation  and  implementation  of  the  desegregation 

plans."    As  Judge  Doyle  observed: 

vThat  I  had  in  mind  was  that  the  parties  would  get  together, 
and  implement  [my  general]  suggestions.    .    .   .  But  this 
never  did  occur.     The  Supreme  Court  of  the  United  States 
has  repeatedly  declared  that  it  is  the  job  of  the  school 
districts  to  desegregate,  and  I  have  to  give  them  every 
opportunity  to  do  so  in  order  to  comply  with  the  lav;,  and 
it  is  very  plain  now  that.   .   .  they  are  not  going  to,  and 
so  with  the  aid  of  the  Court's  consultant,  a  plan  has 
been  prepared.   .    .  .126 

When  at  a  subsequent  stage  of  the  Denver  litigation  a  more 

integrci^lon-rninded  board  was  elected,  it  was  able  to  work  with 
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the  plaintiffs  on  modification  of  the  original  order  f^ccepti;l>lc 

to  the  court.     In  Pasadena,  the  reverse  occurred.     Limited  school 

board  participation  gave  way  in  the  face  of  ideologically-driven 

opposition  to  desegregation  manifested  in  the  second  round  of 

litigation  by  a  subsequent  school  board.     This  transformation 

made  compromise  impossible.     "A  judge  is  not  a  proposer,"  stated 
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Judge  Real.     "He  can  only  take  what  they  bring  him."  \-7hat 
the  district  proposed  was  not  an  incremental  adjustment  of  the 
court's  order  but  wholesale  abandonment  of  the  extant  remedy. 
The  court  could  do  little  but  df:ny  that  request.  Defeiidants 
in  litigation  also  so'u-citir.cLi  ftar  that  helping  to  plan  a  suit;i.ble 
remt'Jy  jeopardizeb  thei.-  capacity  to  oppose  the  propriecy  of 
ordering  any  lemedy  on  appeal:     in  these  situations,   the  confur.ion 
presented  by  the  court  acting  variously  as  decision  maiccr  and 
Jiediator  is  a  troubling  one.    Just  such  f ears--coupled  with 
what  one  observer  described  as  "the  pure  raw  politics  of  the 
situation"- -inhibited  legislative  involvement  in  Delaware,  and 

^^"^^128^'^'^^°^^  ^^^^^  apparently  at  wor^  in  the  Indianapolis 
case.  Why,  the  political  actors  might  ask,  should  V7e  be 

doir.g  the  judge's  work  for  him?    And  if  the  response  is  that 
this  isn't  the  i^oi'k  of  the  judge,  but  rather  properly  the 
responsibility  of  a  variety  of  government  agencies,  why  should 
it  be  judicially  mandated? 

I. 

Appellate  review  limits  the  scope  of  bargaining  in  another 
way:     it  provides  judicial  oversight  both  of  the  wrong-finding 
and  remedy-f racing  aspects  of  the  suit.     Even  where  the  parties 
prefer  a  consensual  re.r.edy  to  one  imposed  by  the  court,  the 
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school  district  may  well  prefer  no  remedy;  and  if  it  appeals 
the  decision  with  this  end  in  view,  plaintiffs  are  likely  to 
counter  by  promoting  their  original  remedial  suggestions.  Where 
this  occurs,  the  bargaining  falls  apart.     The  posfiLbility  of  its 
happening  reveals  the  fragility  of  the  bargaining  enterprise: 
for  it  to  succeed,  al]  parties  to  the  dispute  must  prefer 
implonicntation  of  the  agreed-upon  solution  to  any  oourt  order, 
x\'hethor  that  of  the  district  or  appellate  court.     Even  in 
those  instances,  nonparties  unhc-ippy  about  the  outcorao  may  force 
npprllate  review.     In  several  caiies,  including  San  Francisco, 
those  v:ho  had  been  denied  standing  fully  to  intervene  in  tha 
case  su.^cessfully  deir.andcd  a  rehearing;  elsewhere,  interveners 
displca.'^nd  with  the  remedy,  as  in  St.  Louis  and  Atlanta,  sought 
appellate  reviexv  of  the  substance  of  the  decision.     In  St.  Louis, 
the  consent  agreement  was  overturned,  and  a  trial  ordered. 
Yet  in  the  Atlanta  case,  the  Fifth  Circuit,  for  so  many  years 
in  the  forefront  of  efforts  to  hasten  desegregation,  approved  a 
consent  order  which  relied  on  changes  at  the  teaching  and 
administrative  levels,  rather  than  further  student  mixing. 
The  court  noted  that,  in  Atlantr. ,  a  practical  limit  to  reassign- 
ment may  have  been  reached,  and  it  recognized  the  importance  of 
the  fact  of  agreement  between  the  parties  to  the  dispute.  The 

Atlanta  decision  reiterates  the  in.portanee  of  political  as  well 
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as  doctrinal  decisions,  even  on  the  appellate  level. 

The  remedies  judges  actually  order  also  revea]  the  bargaining 
process  at  work.     The  orders  are  very  different,  from  one  city 
to  the  next--as  one  would  exr^ect  from  a  political  undertaking. 


56 

It  could  be  that  those  differences  are  best  explained  by  noting 
terms  of  personal  predilections  of  the  judges.    As  the  next 
section  notes,  judges'  preferences  do  need  to  be  taken  into 
account;  they  are,  though,  far  fi-om  the  whole  of  the  story. 

For  one  thing,  the  decisions  seem  responsive  to  variations 
among  the  districts;  comn.unity  idiosyncracies  are  honored  in 
the  opinions.    For  another,  judges  who  decidt  several  desegrega- 
tion cases  reach  quite  different  decisions.     Tiiti  judge  who, 
in  St.  Louis,  approved  a  consent  decree  involving  no  busing  of 
stvdents,  had  earlier  ordered  the  mer^-jer  of  an  all-black  cl.lslrici; 
with  jjiirrounding,  largely  vhitc.  dislricrs;  the  judne  vho  had 
GVJiftly  ordered  de.segrcgatlon  in  a  rural  Arkansas  school  district, 
acted  with  greater  reluctance  in  Little  Rock. 

Of  greater  ino.:3ent,  the  orders  generally  douiand  less,  in 
terms  of  racsal  mixing,  than  a  strict  application  of  the  Swann- 
Keyes  remedial  standard  mif^ht  lead  one  to  anticipate.  Even 
before  the  Supreme  Court  began  in  Brinkman  v.  Gilllgan  to  limit 
the  scope  of  racial  balance  remedies,  courts  had  sought  other 
approaches  for  achieving  a  "unitary"  school  system.     The  Coney 
Island  court,  responding  to  a  proposal  of  that  school  board, 
ordered  a  junior  high  school  converted  into  a  school  for  the 
gifted.     The  Dallas  court,  reacting  to  school  district  suggestions, 
utilized  magnet  schools  as  "the  heart  of  the  remedy."  The 
Denver  court  responded  to  widely  voiced  comnunity  concerns  about 
the  deinise  of  neighborhood,  by  ordering  that  students  be  bused 
only  for  a  half  day  (thi.s  aspect  of  the  decision  v^as  reversed 
on,  appeal).    The  order  in  Boston  left  whole  sections  of  the  city 
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untouched  by  the  businf5  aspects  of  the  order.    The  Memphis 

court  ordered  a  plan  which  struck  "a  balance"  between  "practicalities' 

and  "constitutional  requirements";  in  the  face  of  the  parties' 

"extreme  opposite  positions the  court  attempted  its  own 
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balancing.         The  San  Francisco  decision  permitted  the  school 
district  to  manage  its  own  Plan,  which  pronised  lesB  complete 
relief  from  racial  isolation,  ovor  one  proposed  hy  the  NAACP 
which  offered  more  racial  mixing  at  the  price  of  losp  community 
involvement    and  support;  this  pattern  has  been  followed  in 
other  school  districts. 

Within  the  relatively  broad  raii-;e  of  discretion  left  by 
the  riUprci'\:?  Coiiin*  dc:ci?>ionr> ,  the-  ouLcc^Mcf^  of  the  cases  have  been 
quite  di;>:inct;  and,  in  good  part,  that  distinctiveness  results 
from  the  v7orkinj:s  of  a  constrained  political  process,  Lianaged 
by  the  court.     The  exercise  of  equity  jurisdiction  is  supposed 
to  result  in  idiosyncratic  justice,  results  tailored  to  the 
particulars  of  the  situation:     to  some  considerable  extent, 
this  appears  to  be  what  has  happened  in  desegregation  litigation 
during  the  past  decade.     This  outcouie  is,  in  part  at  least, 
traceable  to  the  way  in  which  judj^.:.s  have  proceeded  to  resolve 
these  conliroversies . 

^  •     Ediicationa  1  Policy  Concerns  and  the  Pistri  c  tCour  t 
The  decision  making  in  these  suits  is  not  a  wholly  political 
task.     As  already  dii;cussed,  legalist  concerns  constrain 
bargaining.     The  fact  that  desegre^j^ation  cases  are  about 
education,  rather  thnw  roadb  and  sewers,  has  affected  the 
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bargaining  proce&s  in  yet  another  .;ay.    A  ftrcat  tnany  people 
care  passionately  about  education.    Despite  frequently  heard 
disclaimers,  a  great  many  people-including  judpes-r-also  have 
pretensions  of  expertise:    wo  are  all  educational  experts,  after 
a  fashion,  if  only  because  we  have  all  been  educated.  This 
has  led  some  judges  to  treat  desegregation  cases  as  nffordinr, 
a  bully  pulpit  fiom  which  to  excoriate  present  practices  and 
propose  new  ones,  quite  apart  from  the  views  of  the  parties  to 
the  dispute:     this  involvement,  v.'here  it  occurs,  collides  with 
the  understanding  of  remedy  framing  as  involvin-  either  br.rr.ain^ng 
or  law  applying 

After  the  Supreme  Court  had  rejected  a  remedy  linking  Detroit 
vith  the  surrounding  cuburban  coi:ununitic:s ,  the  trial  court  v:as 
ordered  to  devise  a  Detroit-only  ci.re  foi  the  racial  wrong/'^^ 
It  is  not  just  the  scope  of  the  remedy  ordered  v^hich  distinguishes 
Detroit.    Although  Che  sweep  of  the  court's  order  impresses- - 
including,  as  it  does,  prcvi.^ion  of  a  new  guidance  program, 
a  tougher  student  rights  code,  an  in-service  training  prograii. 
establishraent  of  an  arm  of  the  school  bureciucracy  to  improve 
relations  with  the  community,  bilingual  education,  and  a  reform 
of  the  educational  testing  program--it  is  not  unique.  Other 
cities,  among  then  Boston  and  Denver,  have  seen  orders  of  similar 
sweep.    What  seems  special  is  the  way  Judge  De  Mascio  went  about 
the  task.     The  court  undertook  to  mandate  improved  educational 
programs  in  lieu  of  greater  racial  mixing.     The  court  asserted 
its  unwillingness  to  treat  "school  children.   .   .  as  pigmented 


62 


59 


pawns  to  be  shuffled  about  and  counted  solely  to  achieve  an 
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abstraction  called  'racial  n^x.-        m  this,  its  concern  was' 
with  educational  benefits,  not  constitutional  rights.  This 
remedy  did  not  emerge  from  negotiations  between  the  parties. 
Quite  the  contrary:    although  Judge  DeMascio  shared  the  details 
of  t-he  plan  with  district  officials  prior  to  releasing  his 
opinion,  it  was  his  plan,  not  the  board's.    Indeed,  the  amount 
of  racial  mixing  ordered  was  less  than  the  school  board  itself 
had  proposed,  the  educational  policy  changes  far  more  extensive 
than  those  dreamed  of  by  the  parties.     "The  court  was  as 
enthusiastic  about  revitalizing  the  educational  process  as  it 
was  reluctant  to  desegregate  it." 

Other  courts,  while  not  so  ambitious,  have  similarly  been 
motivated  by  their  own  notions  of  sound  educational  policy. 
In  several  cases,  concern  about  the  capacity  of  the  school  system 
to  provide  decent  schooling  to  anyone  appears  to  sway  the  judge. 
In  Cleveland,  for  instance,  the  court  did  involve  both  the 
parties  as  well  as  state  and  federal  officials  in  the  remedial 
aspects  of  the  case.     Its  final  order  required  both  considerable 
racial  mixing  and  new  educational  ventures.    The  school  district 
had  claimed  that  "pupil  reassignment  on  any  substantial  scale 
would  threaten  the  quality  of  education,"  but  Judge  Battisti 
was  unmoved.    Educational  quality  was  a  central  concern  to  the 
court;  but  as  Battisti  wrote.  Cleveland's  school  district  could 
hardly  be  made  any  worse  than  the  court  found  it: 

kn:,r.Ar.^i^  picture  of  managerial  competence,  financial 
soundness,  and  quality  education  painted  by  the  defendants 

e?lo??s  to^d?r?n^o'?.'^""  ^"^'^'y-  Specia?  Mls?e?' 

ettorts  to  dig  into  the  operations  of  the  school  system 

rivaling  Hercules'  confrontation  with  thfwean 

^  stables,  show  a  quite  different  picture.    The  administrative 
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procedures  for  determining  and  implementing  cducaticiial 
policies  are  formless.   .  .  .    The  financial  system  has 
proved  to  be  primitive.   .   .   .  The  educational  programs 
asserted  to  produce  academic  excellence  have  instead 
roduced  levels  of  performance  by  students  low  enough  to 
e  characterized  by  the  Cleveland  Plain  Dealer  as  "scandalous." 

It  Is  painfully  clear  that  no  amount  of  desegregation  could 
harm  this  school  system.    It  is  the  sincere  hope  and  belief 
of  the  Court  that  when  desegregation  comes  and  the  constitutional 
rights  of  plaintiffs  arc  restored,  the  rights  of  all  pupils 
and  parents  to  administrative  competence,  financial  stability, 
and  academic  excellence  will  aloo  be  restored.  134 

Similarly  ±v.  Boston,  while  the  Court  sought  to  draw  the  parties 

into  the  remedy- framing  task,  its  decision— particularly  those 

aspects  of  the  decision  which  linked  the  school  district  to 

the  areas  universities,  colleges,  industrie.s,  and  cultural 

institutions--went  well  beyond  v^hat  the  parties  had  in  mind. 

That  decision  was  intended  as  a  prescription  for  excellence, 

in  a  district  perceived  as  a  shambles: 

Both  Judge  Garriuy  and  his  experts  apparently  believed  that 
the  quality  of  instruction  in  Boston  Public  Schools  had 
been  so  poor  for  so  long  that  a  redistribution  of  resources 
would  not  guarantee  the  plaintiff  class  the  equal  protection 
they  were  entitled  to  under  the  law.     In  order  to  provide 
equal  protection,  the  Judge  and  his  experts  believed  it  was 
necessary  to  upgrade  the  entire  system  of  education  in 
Boston. 135 

It  may  be  that  the  approach  of  the  Detroit,  Cleveland,  and  Boston 
courts  yields  a  remedy  similar  to  that  which  a  healthy  political 
system  would  adopt  if  left  to  its  own  devices,  that  the  court 
acted  as  it  did  in  the  face  of  a  bankrupt  political  order,  with 
the  hope  (as  Judge  Battisti  put  it)  of  "restorCing]"  a  well 
functioning  school  district.    Whether  the  court  has  any  chance 
of  achieving  this  end  is,  at  best,  uncertain.     The  educational 
dilemmas  which  Battisti  notes  are  real  enough;  they  have  not 
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rendily  respondod  to  other  sorts  of  ministrations,  t;id  there- 
is  no  especial  reason  to  think  that  the  court--as  distinguiohod 
from  the  court  anting  in  tandem  with  thr  partief.--can  do  much 
better.    As  Unward  KaJodncr,  reviewing  case  studies  of  court- 
managed  desegregation,  has  written:    "In  some  instances  courts 
have  .  .   .  attempted  to  improve  the  quality  of  schools,  atte.nptcd 
to  shift-  tov.'ard  or  away  frci)  voc;.tinnal  education,  attempted 
to  affect,  teachers'  v/ilues  r.nd  b.'n.-jcs,  but  it  is  unlikc^ly  t.hnt 

those  efforts  will  prove  moro  than  that  there  are  rea]  limit  j5 
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to  the  judJcial  function." 

Thr  hope  to  improve  edur,-;tic;nal  rjuolity  is  a  thei.ie  re/;ularly 
sounded  in  those  opinions.     Hcosonr'!.] y  rnoush:     the  aspiration 
finds  its  echoes  in  Ji;;ov;n's  euro;.;.-  ?o  education.     But  "quality" 
has  prove-d  e  bu2?.v.ord  serviceable  in  a  v;ide  range  of  contexts. 
So.:  urines,  quality  conceniK  are  tied  to  the  que.Tt  for  a  politicrlly 
acceptable  settlement;  at  other  tines,  the  judge  speaks  ex 
catjiedra.     Qualii.y  and  desegr.?gaMon  are  sometimes  linked; 
elsewhere,  they  are  scon  cis  oppo.sed.  by  courts  reluctant  to 
order  racial  mixing.     The  court  In  Houston  declared  that  money 
which  would  otherwise  .support  student  busing  "can  be  better  spent 
in  providing  more  and  better  teachers,  nrvrer  and  more  efficient 

schools  and  other  facilities  thai,  in  increasing  ever  so  slightly 
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the  Negro-to-white  ratio  ir.  a  fovj  specific  schools."  Through- 
out the  Dallas  litigation,  the  Dallas  court  stressed  its  pre- 
ference for  "quality  education."  which  it  defined  as  something 
"much  more  than  a  stu-.  -jni:  w-si-jnnent  plf<n.   ...  a  total 
edueation  plan.'     The  plan  it  ordered  rntailed  little  racial  mix.  "^^^ 
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Similar  language  Is  dcploytul  to  ihe  vtn-y  different  enU 

of  promoting  racial  mix  In  a  numbor  of  caaos.    In  U.S.  v.  School 

Discrict  151  of  Cook  County,  for  example,  Judge  Hoffman  cxprcsoeo 

a  concern  for  the  black  student  att  "in  grave  danger  of  bocot.iing 

another  battered  child,  for  Just  as  physical  abuse  batters  the 

body,  so  psychological  injury  [tarT.indng  fruri  scprcgar  Ion]  cau 
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K'.ttersthc  personality."         The  trial  court  in  Ponri.  sliillnrly 
rationaliy.es  the  Judicially-ordered  hiring  of  a  black  ussisliuit 
superintendent,  whom  the  difarlct  claims  it  does  not  iiocd. 
"I  think  it  is  good  for  the  black  children  out  there  in  terms 
of  image.     I  tl.lnk  it  is  yood  for  the  vhitc  children  oat.  in 
Pontiac  to  see  a  black  suporint endcnt  of  schools."    Adds  tho 
court:     "\Je  observe  a  geneiration  of  children  being  injured  by 
an  admittedly      ^regated  school  syctem--another  generation 
receiving  infej.ior  skills  and  being  doi)iived  of  the  technical 
and  intellectual  .«;kills  that  will  enable  them  upon  graduation 
to  perfoiTTi  in  significant  posit. ionr.  competently  and  confidently." 
Soirohow,  that  statement  of  the  black  predicament  is  linked  t  > 
hiring  a  black  administrator. 

Boih  sets  of  belief.s--Lhe  viow  that  racial  inixinji  ^'iil 
generate  improved  education,  or  the  argximcnt  that  quality 
education  is  better  had  without  the  disrupting  effect::  of 
"massive"  desegregation--coii,stiLuLe  at  least  the  basis  for 
plausible  policy  argument.     It  is  not  their  substance  which  is 
problematic,  but  rather  the  fact:  that  these  views  are  urged 
by  courts,  without  either  the  legitimacy  which  resides-  in 
constitutional  extrapolation  or  the  quifc  different  lef.itir.iacy 
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which  cnn  emerge  from  cbe  InstitutlonAl  interdepondoncy  of  the 
parties.    Those  scatemenCs  dosorvo  no  especial  respect;  they 
arc  but  a  statement  of  what  the  good  life  might  entail.  While 
Judges,  like  the  rest  of  uo,  aro  entitled  to  hold  views  of  those 
matter*,,  whether  thoy  should  be  able  to  render  those  sontiments 
into  legally  bindiruj  stattiucnto  ir.  another  and  immmi.'.ely  more 
troubling,  mat  tor. 

V.     CONCLUSION:     THE  POI.TTICIilATION  OF  EVERYTHING? 

This  essay  advances  a  series  of  propositions  about  the 
developnftnt  of  Jnv.'  iu  dosc'cregation  cnrcs; 

(1)  dcciBioii  Mtkinc  vith  respect  to  desegregation  is  a 
process  at  onoo  political  and  legalist  in  character; 

(2)  contorns  for  both  political  and  legalist  norms  are 
manifest  in  dcctrine-setting  opinions,  beginning  with  the  two 
Brown  decisionri; 

(3)  these  opinions  locus  attention  on  the  remedy-framing 
a.«?pects  of  the  cases,  not  just  as  occasions  for  securing  rights 
of  the  1  arties;  rrmedy  begf-ts  rir.ht.  in  an  Important  sense. 

CA)     the  district  courts  .-attempt  to  manage  a  political  process, 
marked  by  bargaining  between  the  parties;  that  process  eschews 
authoritative  order  in  favor  of  agreement;  it  frequently 
proceeds  iteratively.  with  the  judge  sotting  increasingly  specific 
benchmarks  and  the  parties  narrowing  their  differences; 

(5)    several  factors  constrain  this  bargaining: 

(i)     legal  ruin,  r.ianrfcstod  in  the  Supreme  Court  and 
circuit  court  opinionn; 
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(ii)    unwllllncness  of  the  parties  to  barLjnln  over 
matters  seen  as  ideological  (or  policicnl) 
absolutes; 

(iii)    the  Judges'  independently  derived  vicvjs  of  Rood 
educational  policy,  linked  neither  to  the  parties 
wishes  nor  to  constitutional  doctrine; 

(6)    despite  these  constraints,  bargaining  "in  the  shaduw 
of  the  law"  may  bo  the  dominant  mode  of  dispute  renolutlon  in 
desegregation  cases;  this  in  sharp  contrast  to  the  wicU'ly  hold 
view  that  partisans  in  these  cases  are  unyjcldinp  in  their 
positions,  and  therforc  must  be  ordered  to  act. 

These    propositions  arc  advanced  as  speculations,  hunches 

deservinr.  further  exploration.    While  they  deserve  ro  be  created 

cautiously,  thepropositions  acquire  greater  plattr.lbility  in 

light  of  assecsmcnts  of  other  institutional  reform  cases. 

Inquiries  into  Judicial  managcn-cvit  of  suits  conccrnirj^  conditions 

in  mental  hoopitals  and  state  prisons  reveal  a  judic^   1  stance 

which  is,  if  anything,  less  hedged  round  by    legalist  .cvvcerns, 

more  prone  to  rely  on  bargaining  on  the  one  hand,  ration.'il  solutions 

141 

urged  by  outside  experts  on  the  other.         These  courts  resemble 
conventional  views  of  the  Judiciary  even  less  than  courts  hearing 
desegregation  cases. 

Taken  together,  this  empirical  research  is  broadly  confirming 
of  the  model  of  "public  law"  litigation  sketched  by  Abram  Chayes 

in  his  path-breaking  article,  "The  Role  of  the  Judge  in  Public 
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Law  Litigation."         For  better  or  worse,  the  ways  courts 
operate  resemble  in  some  respects  the  functioning  of  other 
political  institutions.    There  are,  of  course,  distinctions  worth 
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noting.     Rational  concerns  are  assercGcIly  of  greater  importance, 
as  are  legal  norms:     that  there  invariably  exists  formal  opinion 
whose  reasoning  is  subject  to  inspection,  is  assurance  of  this. 
Moreover,  unlike  many  political  frays,  decision  v/ill  be  h-vd 
by  the  courts,  even  if  ultimate  resolution  of  the  dispute  is 
stayed  by  avoidance  tactics.     The  judge  aUo,  with  respect 
to  elements  of  the  process,  iruikes  "authoritative  prescriptions." 
with  greater  frequency  than  leoislators  or  administrators  are 
capable  of  doing. 

These  differcrjces  are.  to  bo  sura,  of  substantial  importance 

Yet  the  overriditi,'^  truth  appears  to  be  that  courts  are  not  30 

much  lawgivers  -^s  shaperfj  of  the  sort  of  enterprise  that  Charles 

Lindblom  characterises  in  32-;iLlllii£.Ul&i;llf^"L^ei:i^^  as 

"muturil  adjustment."    Lindblom  did  not  poTceive  courts  in  this 

way.     The  political  universe  he  sketches  conspicuously  omits 

the  judiciary,  and  Lindblom  excludes  from  mutual  adjustment 

circumstances  involving  fi  "nonpar ti Kan"  decision  maker,  one 

who  assumes  ''.yia^Jherc_e2asts_som^  knov/ablc:  criteria  acceptable 

to  him  and  all  the  other  deci  sion  malcers  thn t  is  sufficient. 

'•f  applied,  to  g.ovcrn  adixj :-: t:m..-;nts  ajrpng_them;__and_^      .  [therefore 

moves]  toward  coordination  by  ..a_.co_ojeratj.ve  cmd  deliberate 

*  .  search  for  and/or  g£22l£^.^t^loiL.2.-L.?H£l^  ..crU&ri  ^  or  by  an  appeal 

!R4   

for  adjudicati on  to  those  v/ho  do  so  {. earch  ot d  apply . ' ' 
Adjudication  is,  in  this  conception.  v;hat  has  elsewhere  been 
termed  a  legalist  under traking.  distrinr.t  from  the  give  and  take 
of  mutual  adjustment.     Tnat  mul:ual  adjustment  now  seems  a  helpful 
" wa>^  to  under. ^tand  how  courts  work;  it  may  point  to  a  judicial 
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system  which  has  assumed  uew  jobs,  and  does  them  in  a  new  way. 
Another,  quite  different  possibility,  is  that  we  have  arrived 
at  a  new  understanding  of  familiar  judicial  behavior.     Is  it 
the  courts  that  have  changed,  or  just  our  understanding  of  what 
they  do? 

The  point  can  be  made  more  broadly  yet:     for  the  pertinent: 
lesson  of  social  science  ^jcholarship  in  the  1970s  may  be  summed 
as  "the  pollJ-icization  of  everything."    The  instances  are  legion. 
Admir.^jtrative  agencies,  it  has  l.ccn  presumed,  enforce  decisions 
through  the  development  and  application  of  legal  rules.  On 
closer  inspeclion.  this  le^^al  authority  seems  of  little  import, 
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at  least  when  compared  to  reliance  on  informal  political  pressure. 

The  possibilities  of  successful  political  behavior  are,  concededly, 

linked  to  the  underlying  legal  «tructm:e--nuich  as  legalism 

underlies  bargaining  in  desegregation  cases.     It  is,  however, 

politics  and  not  rule  enforcing  which  emerges  as  preeminent. 

Consider,  by  way  of  another  instructive • example ,  our  understanding 

of  the-  professions.     In  the  familiar  view,  professionals  claim 

autonomy       over  their  specific  field  to  set  and  enforce  standards 

of  competence,  with  respect  to  adnrls.':ion  into  and  continuing 

membership  in  the  profession.     Yet  with  the  insistence  of  an 

ever-growing  number  of  groups  that  they  be  treated  as  prof essionals-- 

that  is,  entitled  to  autonomy— the  professionals'  success  seems 

more  an  act  of  political  skill,  assuring  monopoly  over  an  endeavor. 

than  an  objectively  justifiable  entitlement.     Professionals  want, 

in  effect:,  a  closed  shop;   the  demand  for  deference  is  really  a 

146  ^ 
political  statement.  So  too  with  r.nalysts  and  administrators, 

whose  behavior  in  managing  institutions  was  supposed  to  exemplify 
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rationality  and  efficiency;  the  modern  view  of  their  activities, 

whether  these  involve  budget  making  or  program  determinatiotis , 

147 

casts  them  in  a  significantly  political  role.  Even  nonpartisan- 

ship  is  a  form  of  politics.     So  too  vith  the  Catholic  Church, 
professional  basketball,  the  movie  industry !     those  things  which 
set  them  apart-divine  innpiration,  skill,  creative  ccniuii— 
matter  rather  less,  their  political  charr.cier  rather  morr...  than 
has  been  the  case.     Counter- exan^ples  are  difficult  to  come  by. 

These  are  broad  themes,  superficially  sketched  here.  They 
do  suggest  that  the  politicization  of  the  judiciary-or  of  our 
understanding  of  the  judiciary -has  its  counterparts  in  oLher 
aspects  of  the  society.     This  poliLicization  has  noteworthy 
consequences,  among  them  a  geru.ral  dcK.ystifi cation  of  instituf-r.ons 
to  V7hich,  for  varying  reasons,  v;e  have  paid  homage.     Neither  the 
Church  nor,  very  differently,  the  American  pastime,  make 
unthinking  claims  on  our  loyalty.     So  too  vith  the  courts: 
to  the  extent  that  the  judiciary  is  increasingly  perceived  as 
a  political  agency-and  the  televised  hearings  concerning  the 
doings  on  the  California  Supreme  Court,  the  "leaks"  of  United 
States  Supreme  Court  opinions,  and  Robert  Woodv;ord's  inside 
examination  of  the  Supreme  Court's  operation  all  contribute  to 
this  understanding-it  cannot  autom? tically  rely  on  the  traditional 
bases  for  support.     Litigation  remains,  in  the  popular  mind,  a 
way  to  resolve  conflicts  through  principled  elaboration  of 
authoritative  norms-not  a  political  venture.     The  courts  have 
contributed  to  maintaining  the  old  depiction:     even  as  they  act 
in  a  politicc^l  setting,  they  ernpha.siaed  unbroken  links  to  past 
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legalist  behavior.     Even  as  the  court  goads  a  politiccl  process, 

it  speaks  in  terms  of  orders;  even  as  it.  seeks  to  balance 

interests,  it  makes  reference  to  rights;  even  as  it  orders 

relief  that  purports  to  be  definitive,  in  actuality  it  provides 

only  a  counterweight  to  the  balancing  of  interests  carr;  ?.d  out 

elsewhejL'G  in  the  political  syf;tem. 

One  concern  inheres  to  the  legitimacy  of  what  the  courts 

t 

are  doing:     even  if  the  judiciary  is  doing  well,  should  it  be 
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in  this  business  at  all?         Even,  if  ono.  puts  such  concerns 
aside  (recognizing,  for  example,  the    owers  of  the  pragmatic, 
the  acceptance  of  what  v7orks ,  within  the.  broad  ambit  of  the 
Americr'^n  politica]  tradition),  other  issues  remain.     If  courts 
arc  to  hear  institutional  refor-n  cases-- and  not  to  hear  ai:  least 
sorr::?  of  these  cases,  including  desegregation  suits,  now  seems 
unthinkable- -some  blurring  of  traditiona]  distinctions  between 
adjudication  and  political  behavior,  between  courts  and  the 
other  branches  of  government,  is  inevitable.     The  most  serious 
problem  resides  in  the  gap  betv;een  v;hat  courts  are  doing,  and 
what  they  say  they  are  doing.     Their  very  support  will,  in  the 
long  run,  depend  on  the  caj^acity  of  judges  to    articulate  an 
explanation  of  what  they  are  doing  with  sufficient  persuasion 

I 

to  attract  the  support  previously  reserved  for  another  and  quite 
different  judicial  function.     Can  the  court  be  at  once  "political 
and  jutJicial?    Can  it  mix  adjudicatory  and  brokering  functions? 
Can  it  do  these  things  and  still  function  as  a  recognizably 
judicial  institution?    The  history  of  desegregation  litigation 
squarely  presents  but  scarcely  resolves  these  central  questions 
of  judicial  policy.  T'p 
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Early  History,    Thomas  Jefferson  described  Delaware, 
the  first  state  to  ratify  the  Constitution,  as  a  diamond 
because,  although  small,  it  had  great  value.    Despite  its 
diminutive  size,  the  second-smallest  state  has  had  a  long, 
complex  history  that  exhibits  many  of  the  major  themes 
in  the  economic,  social,  and  political  development  of 
the  nation.     Like  the  United  States  as  a  whole,  this 
tiny  border  state  has  its  own  rural  South  and  industrial 
North,  accompanied  by  marked  geographical,  ethnic,  and 
cultural  differences.*^^ 

In  1638,  Swedish  colonists  led  by  Peter  Minuit  landed 
at  a  spot  that  is  now  part  of  downtown  Wilmington  and  built 
the  first  permanent  European  settlement  in  Delaware,  Fort 
Christina.*/^ 

The  Swedes  expanded  their  settlement  in  1654  by 
seizing  a  Dutch  post,  Fort  Casimir.(now  New  Castle), 
but  the  following  year  the  Dutch  defeated  the  Swedes  and 
established  the  colony  of  New  Netherlands.  ' 

Next  to  rule  the  area  were  the  English,  who  captured 
the  Dutch  colony  in  1664.    William  Penn  took  possession 
in  1682,  and  the  following  year  the  territory  was  annexed 

to  the  province  of  Pennsylvania.     Not  until  1776  did 

* /B 

Delaware  become  a  separate  state.  ' 


*Paragraphs  followed  by* an  asterisk  (*)  have  been  quoted 
verbatim  from  the  source  designated  by  the  alphabetical  letter 
(see  page  for  citations). 
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It  was  in  1802  that  Eleuthere  Irenee  du  Pont,  a 
young  French  innnigrant  with  a  knowledge  of  chemistry, 
raised  $36,000  to  build  a  black  powder  mill  on  the 
Brandywine  [Creek],    The  mi.il  began  operating  early  in 
18C4,  and  E.I.  du  Pont  de  Nemours  &  Company  soon  became 
the  nation's  largest  black  powder  producer. 

•'The  Company  State".    Today,  the  Wilmington  area 

remains  one  of  the  country's  leading  industrial  centers. 

Hov/ever,  the  Brandywine 's  assorted  mills  have  been  replaced 

by  modem  plants,  several  of  the  early  industries  have 

gjne  the  way  of  the  carriage  trade,  and  the  employment 

emphasis  has  passed  from  blue-collar  factory  work  to  white- 

*/B 

collar  administration  and  research. 

Because  of  its  liberal  incorporation  laws  and  low 
taxes,  Delaware  is  technically  home  to  many  of  the  country's 
large  corporations.    Nearly  one- third  of  the  companies  listed 
on  the  New  York  Stock  Exchange  are  incorporated  in  Delaware.^ 

While  the  chemical  industry  is  the  largest  in  the  area, 
employing  more  than  20  percent  of  the  total  labor  force, 
other  industries  together  account  for  at  least  as  much 
employment.   .   .  .  Many  of  the  industries  have  a  technical 
base,  and  much  of  the  work  is  of  the  white-collar  variety. 
In  the  chemical  industry,  for  example,  only  about  one" third 
of  the  employees  are  production  workers;  two- thirds  work 
in  offices  or  laboratories.   .   .   .     [Wilmington]    has  more 
Ph.D.'s  per  capita  than  any  of  the  country's  ten  largest 

,   ■  */B 
cities.  ' 
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Du  Pont,  with  annual  revenues  o.?  more  than  $4  billion, 
clearly  dominates  this  miniscule  state,  whose  revenues 
are  only  about  $300  million.    And  of  course  wealthy  members 
of  the  Du  Pont  family- -there  are  actually  more  than  a 
thousarid  living  Du  Ponts — and  corporate  executives  have 
a  disproportionate  say  in  what  happens  here.    A  few  years 
ago>  a  group  of  Nader's  Raiders  wrote  a  book  about  Delaware 
called  "The  Company  State";  while  it  stumbles  over  itself 
on  occasion  in  its  hurry  to  condemn  the  Du  Ponts,  its 
basic  point-- that  the  Du  Ponts  tend  to  run  things — is 
not  unsound.  ' 

In  1974,  Du  Pont  employed  more  than  25,000  of  the 
state's  210, 000-member  workforce.     Only  the  state  and  local 

government  combined,  with  29,500  Delaware  employees, 

3 

surpassed  Du  Pont  on  this  score. 

Geography  and  Population.     Delaware  is  bordered  by 

Maryland  and  Pennsylvania,  and  New  Jersey  is  only  a  bridge 

away.    Wilmington  sits  in  the  center  of  the  eastern 

megalopolis:     downtown  Philadelphia  is  only  an  hour's  drive 

(half-an-hour  by  train);  New  York  and  Washington,  two  hours 

by  car.     One- third  of  all  the  people  in  the  United  States 

4 

live  within  three  hundred  miles  of  Wilmington. 

As  the^  second- smallest  state  in  terms  of  area,  and 
the  fifth  least  populous,  Delaware  is  often-  the  butt  of 
jokes.     "Candid  Camera"  once  filmed  a  stunt  with  a  uniformed 
official  instructing  motorists  to  turn  their  cars  around 
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because  Delaware  was  ^'closed  for  the  day."  Television 
audiences  watched  the  segment  and  howled  at  how  readily 
the  drivers  accepted  what  they  wctre  told.    Among  Delawareans, 
there's  an  old  saying  that  their  state  consists  of  three 
counties  at  low  tide  but  at  high  tide,  only  t\/o. 

In  many  ways,  Delaware  is  a  microcosm  of  the  United 
States.    Kent  and  Sussex  counties,  downs tate,  are  rural  and 
southern  in  orientation.    Their  good  soils  and  proximity 
to  major  population  centers  gave  Delaware  the  third-highest 
gross  income  per  farm  in  the  country  in  1970,  first  among 
states  fist  of  the  Mississippi.^  The  largest  city  in  southern 
Delaware  is  Dover,  the  state's  capital,  population  2,000. 
Dover  most  recently  made  national  news  when  the  bodies  of 
the  Jonestown  victims  were  flown  to  an  air  force  base  there 
for  identification. 

To  the  north  is  urban,  industrialized  New  Castle  County, 
where  70  percent  of  the  state's  population  live--most  of 
them  in  the  northernmost  part  of  the  county,  encompassing 
Wilmington.^  As  with  many  metropolitan  areas,  in  recent  years 
Wilmington  has  lost  population  and  wealth  to  its  surrounding 
suburbs  (see  Table  1  ).    Wilmington  peaked  around 
19A0with  a  population  of  112, 000."^   From  1950  to  1975, 

Q 

that  figure  dropped  by  over  a  third,  to  76,654.°  During 
the  same  period,  suburban  New  Castle  County  grew  by  a 
factor  of  five,  from  62,000  to  316, 994.^    (As  a  result, 
Wilmington's  population  as  a  proportion  of  state  population 
dropped  from  34.6  percent  in  1950  to  13.3  percent  in  1975.)^° 
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TABLE  1 
POITUVION 

* 

1950  1970 

.  Delaware  318»085  548,000 

New  Castle  County  (including 

Vilnington)  172,000  386,000 

Wilmington  110,000  80,000 

Suburban  New  Castlo  County  62,000  ? jo, 000 

Wilmington  Percentage  of  New 

Castle  County  64.0X  20. 7Z 

Wilmington  Percentage  of  Delaware     3A.6Z  14*62 


BLACK  POPULATION 

New  Castle  County 

(including  Wilmington)  12.7% 

•Wilmington                                       DS^*"^  '  43,6% 

5iiburban  New  Castle  County  4 .52 


See  n.  11  infra  for  source  of  this  statistic, 
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The  exodus  Co  the  suburbs  was  made  up  almost  enclraly 
of  white,  middle-class  families.    In  1950,  Wilmington's 
population  was  only  15  percent  black .^^  By  1975,  the  majority-- 

1? 

55.5  perrent--of  city  re5?idents  were  black.    The  color 

trans formauxon  in  the  city*s  schoola  was  even  more  dramatic-- 

from  28  percent  black  in  1954  to  84.7  percent  in  1975.^^ 

Politics.    The  politics  of  Delaware  .   .  .  has  infrequently 
engaged  the  attention  of  writers.    Technically,  it  has  as 
mwch  clout  in  the  U.S.  'Jenate  as  California  or  New  York; 
in  fact,  Delaware  has  seldom  produced  important  Senators. 
Over  the  years,  the  state  has  wavered  between  Democrats  and 
Republicans,  with  the  Du  Fonts  (the  company  owns  che  Wilmington 
newspapers,  though  it  says  it  is  trying  to  sell  them) 
entrenched  in  both  parties.     In  the  1960s,  the  Republicans 
seemed  to  gain  a  decisive  edge,  in  large  part  because  of 
their  dominance  of  fast-growing  suburban  New  Castle  County, 
which  cast  61  percent  of  the  state's  vote  in  1972.  Another 
factor  was  the  increasing  attachment  of  the  Du  Pont 
establishment  to  the  Republicans;  many  top  officials,  most 
of  them  Republicans,  hold  public  office  while  on  leave 
from  jobs  with  the  company.  ' 

Delaware's  U.S.  Senators  have  [in  recent  years  become] 

strong  antibusing  actis^ists  in  Washington.     Both  have 

introduced  constitutional  amendments  and  legislation  to 

limit  busing.    Yet  their  personal  styles  and  ideologies 

*/D 

are  quite  distinct. 
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Senator  William  Roch  is  a  conaervacivo  Republican  with 
ties  Co  Che  voalchy  segment  of  Delaware's  population. 
Senator  Roth  has  maintained  a  verbal  and  legislative 
barrage  against  busing.    Roth  has  introduced  legislation 
to  give  state  courts  remedial  Jurisdiction  over  desegregation, 
to  appoint  a  national  commission  appointed  by  the  President 
to  study  busing  while  implementation  of  all  cases  is  delayed, 
and  a  constitutional  amendment  to  prohibit  the  assignment 
of  pupils  according  to  race.    Roth's  opposition  and  activity 
are  consisr.ent  with  his  general  conservative  and  pro- 
suburban  middle-class  posture. 

Senator  Joseph  Biden  has  felt  the  political  heat  on 
the  busing  issue.     Biden  won  a  surprising  victory  in  the 
1972  election  defeating  [longtime]  incumbent  J.  Caleb 
Boggs,  an  older  and  conservative  former  [Republican] 
governor  of  Delaware.     Biden,  a  Democratic  county  councilman 
not  yet  30  years  old  on  election  day,  waged  a  vigorous 
campaign  appealing  to  the  old  Democratic  coalition  of 
blacks,  ethnics,  labor,  etc.,  but  adding  many  middle-class 
suburbanites  attracted  to  his  youth,  vigor,  and  outspokenness. 
T.n  the  Senate,  Biden  received  immediate  national  attention 

*/D 

and  generally  joined  the  Senate's  liberal  democratic  wing. 

.   ,   ,   .  In  September  1975,  Biden  introduced  an  amendment 
to  limit  the  power  of  the  Department  cf  HEW  to  withhold 
federal  funds  where  a  locality  would  not  agree  to  institute 
busing.    The  amendment  had  no  effect  on  the  Delaware 
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situation,  but  it  did  signal  Biden's  decision  to  be  a 
leader  in  the  ancibusing  camp.  Biden  later  said,  ''No 
on^  has  done  more  to  stop  forced  busing  than  Joe  Biden/' 

At  the  state  level,  three  different  governors  have 
served  since  the  desegregation  suit  began  in  1971.  Russell 
Peterson,  a  Republican,  was  defeated  in  1972  by  a  former 
Democratic  lieutenant  governor,  Sherman  W.  Tribbitt. 
Tribbitt  served  only  one  term  before  losing  badly  to 
Delaware's  Republican  Congressman^at** Large  Pierre  S. 
(Hete)  Du  Pont. 

Where  Democrat  Governor  Tribbitt 's  style  was  much 

like  the  Mayor  Daley  style  of  the  traditional  politician, 

slow  and  methodical,  ad  hoc,  and  with  a  strong  emphasis 

on  personal  relationships,  Republican  Governor  Du  Pont's 

approach  [is]  more  oriented  toward  planning,  expertise, 
*/D 

and  management. 

Delaware  state  legislators  enjoy  noticeably  less 
public  respect  than  other  elected  officials.    Many  of 
the  individuals  interviewed  in  July  about  the  Evans  case 
described  the  General  Assembly  as  "a  joke"  or  a  "disgraze 
to  the  state."    At  least  up  until  the  last  election, 
Delaware  had  no  lawyers  in  its  legislature--a  distinction 
shared  by  few  if  any  other  states.     Instead,  Dover 
lawmakers  tend  to  be  teachers  and  blue-collar  workers. 
While  the  office  of  legislator  offers  little  in  the 
way  of  salary  or  prestige,  that  may  be  as  much  a  result 
as  a  cause  of  the  phenomenon.    A  better  explanation  may 
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be  that  Du  Pont  and  other  corporations  have  preempted 
the  traditional  role  of  a  state  legislature. 

Black  Leadership.    Black  groups  in  Wilmington  have 
historically  been  diffuse.    Rival  black  politicians  have 
feuded  over  control  of  the  city's  largely  Democratic 
black  constituency,.    At  the  same  time,  they've  been 
coopted  by  the  white-controlled  city  Democratic  machine. 
According  to  one  knowledgeable  (white)  observer,  the  problem 
is  that  "the  calibre  of  black  leadership  stinks."  In 
addition  to  lacking  organizational  ability,  he  said  a 
niomber  of  them  are  "crooks'*    involved  in  "typical  city 
hall  petty  thievery."    Nor  have  the  traditional  civil 
rights  groups  been  a  major  force  in  Wilmington.  This 
same  authority  described  t:he  local  NAACP  as  "marginally 
effective,"  and  said  the  Urban  Coalition  was  "a  joke." 

Three  years  ago,  the  Coalition's  major  financial 
backer,  the  Du  Pont  Company,  withdrew  ics  support,  citing 
lack  of  interest  on  the  part  of  those  the  Coalition  served. 
But  after  a  long  struggle  for  survival,  in  recent  months 
ths  group  has  shown  signs  of  getting  back  on  its  feet. 
(The  Delaware  Equal  Education  Process  [DEEP],  was  formed  as 
an  outgrowth  of  the  Coalition  in  1976  to  promote  peaceful 
desegregation.     But  DEEP  faded  away  as  it  became  clear  that 
desegregation  was  not  imminent.) 

Schools.    Prior  to  the  lawsuit  described  in  the 
following  pages.  New  Castle  County  was  made  up  of  the 
Wilmington  School  District  and  eleven  suburban  districts 
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(see  Table  2).    All  buc  one  of  che  twelve  were  merged 
into  a  single  district  on  June  30,  1978;  nevertheless » 
the  district  names  still  describe  distinct  areas. 

Bordering  Wilmington  on  the  north »  in  chateau  country, 
are  the  three  moat  prestigious  suburban  distrlcts-- 
Alexis  I.  du  Font,  Alfred  I.  du  Pont,  and  Mt.  Pleasant. 
Students  here  typically  come  from  families  headed  by 
professionals  and  Du  Pont  executives,  and  generally  go 
on  to  college.    West  of  Wilmington  are  the  three  predominantly 
middle-class  areas  of  Marshallton  McKean,  Stanton,  and 
Newark — composed  largely  of  1960 's  suburban  developments. 
(Newark — pronounced  New  Ark--is  the  home  of  the  University 
of  Delaware,  a  19 , 000-student  institution  best  known, 
not  surprisingly,  for  its  chemistry  and  engineering 
departments.)    To  the  south,  New  Castle-Gunning  Bedford 
and  Conrad,  along  with  Claymont  to  the  north,  are  predominantly 
working-class  suburbs. 

In  contrast  to  these  nine  districts,  none  of  which 
had  more  than  a  6  percent  black  enrollment,  De  La  Warr  had 
a  student  population  in  1976  just  over  50  percent  black 
(the  residents  are  still  majority  white)?"^  Isolated  .from 
Wilmington  by  physical  barriers,  and  burdened  with  considerable 
tax  exempt  -property,  De  La  Warr  has  suffered  from  racial 
conflict,  lack  of  funds,  and  high  administrative  turnover. 

Finally,  Appoquinimink ,  the  single  district  excluded 
from  the  remedy,  encompasses  the  southernmost,  rural  part 
of  New  Castle  County.    Like  Delaware's  downs tate  districts. 


TABLE  2.  ' 
1975-76  PUPIL  ENROLLMENTS 


School  District 

Percentage 
Black 

Percentage 
White 

Percentage 
Spanish  /  Oriental 

Total 

Alexis  !•  DuPont 

3.9 

93.8 

2.3 

3,258 

Alfred  I.  DuPont 

1.0 

97.8 

1.2 

10,^61 

Appoqulnlmlnlc 

27.1 

72.2 

.7 

2,401 

Claymont 

4.3 

94.9 

.8 

3,306 

Conrad 

3.2 

95.9 

.9 

5,334 

De  La  Warr 

54.9 

43.9 

1.2 

3,172 

Marshall ton-McKean 

4.8 

94.9 

.3 

3,713 

Mt.  Pleasant 

2.7 

96.0 

1.3 

4,868 

New  Castle-Gurnlng  Bedford 

5.9 

92.9 

1.2 

9,016 

Newark 

4.3 

94.2 

1.5 

16,923 

Stanton 

.7 

98.1 

1.2 

5,237 

Wilmington 

84.7 

9.8 

4.5 

13,852 

4rOTAL 

19.7 

78.4 

1.9 

83,079 

Source:    Delaware  State  Department  of  Public  Instruction,  "Racial  and  Ethnic 
Report  Pupil  Enrollment:  September  30,  1975,"  by  Anne  T.  Jones, 
December  1J75. 
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Appoquinimink  was  already  integrated,  with  approximately 
27  percent  black  students.''"^ 

These  eleven  suburban  districts  surround  the  Wilmington 
School  District.     Historically,  Wilmington  schools  x^ere 
considered  the  best  in  the  state.     The  district,  whose 
boundaries  had  been  coterminous  with  the  city's  for  more 
than  sixty  years,  was  wealthy  and  enjoyed  special  privileges-- 
such  as  the  right  to  certify  its  own  teachers. 

As  Wilmington  schools  became  increasingly  black, 
their  reputation  declined,  even  though  per  pupil  expenditures 
remained  equal  to  that  in  Che  wealthiest  suburban  district, 
and  city  teachers  were  among  the  best  paid  in  the  nation. 
In  1973,  Wilmington  students  performed  the  poorest  of  any 
in  the  county  on  a  battery  of  standardized  tests A  poll 

conducted  in  1977  showed  that  parents  in  both  Wilmington 

■  . 

and  the  suburbs  perceived  city  schools  as  inferior  to 

18 

suburban  schools. 

The  vJilmington  School  District  suffered  from  other 
problems  as  well  in  recent  years.     The  high  teachers' 
salaries  came  at  tne  expense  of  intense  conflict  between 
union  and  school  officials.     Though  Delaware  law  prohibits 
it,  city  teachers  staged  a  bitter  strike  in  1975  that 
lasted  for  28  days.     In  addition,  the  majority  black 
Wilmington  School  Board  has  been  plagued  by  racial  conflict. 

Prior  to  being  dissolved  by  the  court,  the  Wilmington  School 
District  was  a  major  source  of  black  leadership  and  pride. 
\^ereas  the  city  has  a  white  mayor,  and  whites  dominate  the 

99     


-15- 

city  council,  the  legislative  delegation,  and  business  and 
community  organizations,  blacks  controlled  the  school  district. 
Wilmington  had  had  a  black  superintendent  and  a  majority-black 
school  board  for  almost  a  decade.    Many  of  the  district's 
administrative  posts  were  filled  by  blacks. 

In  the  1960s,  it  was  proposed  that  Wilmington  be 
divided  like  a  pie  among  suburban  districts.  Recognizing 
what  this  would  do  to  their  power  base,  city  blacks  opposed 
the  idea  vehemently.    When  five  black  parents  filed  the 
desegregation  suit  in  1971,  the  Wilmington  School  Board 
waited  a  year  before  agreeing  to  intervene.  Throughout 
the  suit,  the  board  favored  a  remedy  that  would  keep  the 
Wilmington  School  District  intact.     Understandably,  many 
blacks  in  Wilmington  now  wonder  if  "winning**  the  desegre- 
gation suit  is  not  really  a  major  political  loss. 

State  Money >  Local  Control.    The  state  authority 

responsible  for  public  education  in  Delaware  is  the  State 

Board  of  Education.    The  seven-member  board  is  appointed 

by  the  governor.     Six  of  the  members  serve  for  three-year 

terms;  the  president  of  the  board  serves  at  the  pleasure 

19 

of  the  governor. 

The  state  foots  most  of  the  bill  for  public  education. 

A  few  decades  ago,  the  state  provided  90  percent  of  the 

20  21 
money  for  local  schools.     Today,  it  supplies  70  percent, 

still  the  highest  in  the  nation  except  for  Hawaii,  which 

is  one  large  school  district.     (This  expenditure  represents 

over  one- third  of  the  state's  budget.)    Federal  funds  account 

22 

for  8  percent;  local  districts  provide  22  percent. 

]  On 


-16- 

Despite  its  role  as  chief  education  financer,  the  atate 
offers  little  policy  direction  or  control.    Rather,  the 
State  board,  and  the  Department  of  Public  Instruction  (DPI) 
tinder  it,  defer  to  local  school  boards  and  superintendents. 

There  are  a  number  of  reasons  for  local  domination. 
First,  local  control  has  been  a  dominant  theme  of  public 
education  for  the  history  of  the  nation.    This  is  reinforced 
by  the  small  size  of  the  state;  superintendents  and  school 
board  members  and  their  constituents  have  no  trouble 
reaching  the  local  legislator  to  complain  about  state 
"interference."  .   .   .  Third,  state  DPI  officials  have  local 
school  district,  nonurban  backgrounds.    The  state  superin- 
tendent is  a  former  superintendent  of  a  rural  school 
district  in  Delaware  and  the  President  of  the  State  Board 
was  the  head  of  the  Newark  board.    Thus  locally  oriented 
school  people  are  in  power  at  the  state  level.    To  further 
reinforce  this  orientation  the  legislature  recently 

required  that  at  least  four  members  of  the  State  Board  of 

*/D 

Education  be  former  or  current  local  board  members. 

In  New  Castle  County,  the  DPI  is  often  viewed  as'  a 
minor  annoyance;  it  is  rarely  viewed  as  a  help  or  as  a 
strong  directing  force.    Major  initiate ives]  taken  at  the 
state  level  (e.g.,  Educational  Assessment,  Competency  Based 
Education) . tend  to  be  modified  and  watered  down  by  local 
forces.    To  some  extent  the  view  of  DPI  as  inadequate 
results  from  large  districts  thinking  they  can  do  sophisticated 
tasks  on  their  own  and  smaller  districts  being  unconcerned 

*/D 

with  elaborate  programs.  lOl 
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The  result  (and  perhaps  a  partial  cause)  of  this  local 
control  is  the  great  diversity  of  local  school  districts 
and  the  great  influence  of  local  superintendents  on  the 
style  of  the  local  districts.  ' 

The  best  illustration  of  [superintendents'  influence] 
is  their  salaries.     Superintendents  in  three  of  the  eleven 
districts  [included  in  the  Evans  remedy]  had  salaries 
greater  than  $50,000  in  1977  and  four  [more]  were  greater 
than  $40,000.     These  salaries  are  comparable  to  those  given 
the  superintendents  of  large  school  districts  with  more 
than  ten  times  as  many  students.     Furthermore  [in  1977] 
sixteen  county  school  officials  earn[ed]  more  than  the 
Governor's  $35,000  salary. 

Local  School  Finance.     [A]s  illustrated  on[Table  3], 
[prior  to  the  E^^ans  remedy],  the  desegregation  area  [had] 
eleven  different  per  pupil  tax  bases.    The  predominantly 
white  district  of  Alexis  I.  ha[d]  a  $70,594    per  pupil 
tax  base,  over  three  times  that  of  De  La  Warr  and  over 
twice  that  of  seven  other  districts.     In  addition,  there 
[were]  eleven  separate  local  per  pupil  expenditure  rates 
varying  from  $724.10  to  a  low  of  $262.92,  with  the  local 
per  pupil  ex^)enditure  of  two  districts  (predominantly  , 
black  Wilmington  and  predominantly  white  Alexis  I.)  being 
roughly  two-and-one-half  times  that  of  the  two  lowest 
districts  (predominantly  black  De  La  Warr  and  predominantly 
white  New  Castle- Gunning  Bedford).     Further:,  as  denoted 
on  [Table  3],  there  [were]  eleven  widely  varying  tax  rates 
so  disparate  that  the  highest  tax  rate  (predominantly 
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black  Wilmington)  [was]  three  times  gro- ier  than  that  of 
four  of  the  districts  and  more  than  double  most  of  the 
other  districts.     The  enormity  of  the  disparity  is  further 
highlighted  by  realizing  that  Alexis  I.,  with  one  of  the 
lower  tax  rates,  produceCd]  the  second  highest  per  pupil 
local  supplement,  only  some  $6  behind  Wilmington. 

Segregation  in  Delaware.    Kluger  has  written,  "In 
spirit  if  not  in  law,  Delaware  was  a  southern  state, 
though  it  took  the  Union's  side  in  the  Civil  War."  Only 
a  small  portion  of  the  state  lies  north  of  the  Mason-Dixon 
line;  Kent  and  Sussex  counties,  once  slaveholding  territory, 
have  yielded  major  influence  in  the  years  when  reapportion- 
ment and  industrialization  were  minor  forces  in  the  nation. 
Thus,  it  is  not  surprising  to  learn  that  the  Delaware 
Constitution,  enacted  in  1897,  a  year  after  Plessy  v. 
Ferguson,  called  for  separate  school  systems  for  Negroes 

and  Whites.     In  fact,  in  1919  it  required  that  Moors  [and] 

★/D 

Indians  also  attend  distinct  schools. 

Even  the  most  liberal  community  in  Delaware — 

Wilmington--remained  a  Jim  Crow  town  in  1950,  observes 

Xluger,  who  concludes  that  Delaware  was  a  most  inhospitable 

place  for  Negroes: 

All  the  public  schools  were  segregated,  not  just  the 
grammar  schools.    There  were  no  black  nurses  in  the 
white 'hospitals,  and  not  nearly  enough  hospital  beds 
were  available  to  Negroes,  who  made  up  14  percent  of 
the  state's  population.    There  were  no  black  clerks 
in  the  banks  or  retail  stores.    Restaurants  and  movie 
theaters  and  hotels  in  downtown  Wilmington  were 
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strictly  aogregatad,  and  no  black  man  served  in  the 
Delaware  National  Guard,    The  state  college  for  colored 
people  at  Dover  was  not  nationally  accredited,  and 
nothing  approaching  equal  procection  of  the  laws 
was  practiced  in  any  walk  of  life  throughout  the 
state,  which  functioned  as  a  fossilized  racist 
encampment  on  the  traditionally  white-supremacist 
Eastern  Shore  Peninsula.  ' 

Schools  for  Negroes  vere  underfinanced  through  a  tax 

on  property  owned  by  Negroes;  whites  could  attend  schools 

for  twice  as  many  months.    Only  a  gift  by  Pierre  S.  Du  Pont 

(the  contribution  was  approximately  $2.6  million)  in  1929-31 

altered  this  bleak  picture  by  providing  resources  to  construct 

87  school  houses  for  Negroes  by  1930.    Educational  quality 

for  Negroes  in  Delaware  remained  dismal  as  Delaware  approached 

the  decades  of  the  Warren  Court; 

Despite  the  massive  gains  of  the  black  schools,  there 
were  still  two  racially  separate  systems  of  education 
in  Delaware  by  1950.     In  that  year,  there  were  over 
50  black  school  districts,  overwhelmingly  one-room 
affairs.     By  1950,  a  black  could  receive  a  twelfth 
grade  education  only  at  Wilmington's  Howard  High  School 
and  Dover's  Delaware  State  College  preparatory  depart- 
ment.   There  was  no  four-year  secondary  school  in 
Sussex  County  until  1952,  when  William  Jason  High  School 
opened.    As  late  as  1953,  the  state  provided  no.  funds 
for  black  transportation,  and  blacks  were  not  allowed 
to  share  white  buses  under  any  condition. 
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Thc  Origina  of  Evana^v,  Buchanan,    The  Wilmington  school 

desegregation  case  really  began  in  1951  when  bldek  parents 

living  in  Claymonc  and  Hockessin- -communities  on  che  outskirts 

of  Wilmington — sought  to  have  their  children  admitced  to 

nearby  all-white  public  schools.    At  the  time,  Claymont 

blacks  of  high  achool  age  had  to  travel  to  Wilmington's 

Howard  High  School.    A  black  living  in  Hockessin  couldn*t 

attend  the  white  school  closest  by,  nor  would  the  state 

provide  transportation  to  the  run-down  one-room  "colored 

23 

school"  two  miles  away. 

The  parents  went  to  Louis  L.  Redding,  the  first,  and 

24 

for  many  years  the  only,  black  attorney  in  Delaware. 

Together  with  the  local  NAACP,  Redding  filed  suit  on  the 

parents'  behalf  in  the  court  of  chancery.  Chancellor 

Collins  J.  Seitz,  after  making  a  personal  visit  to  the 

schools  in  question,  ruled  on  April  1,  1952  that  the 

facilities  provided  for  blacks  were  not  equal  to  those 

offered  to  white  students.     Seitz'  ruling  (Gebhart  v. 

Belton ) ,  upheld  by  the  Delaware  Supreme  Court,  marked  the 

first  time  that  a  court  had  ordered  a  segregated  public 

25 

school  in  the  United  States  to  admit  blacks.       (A  ruling 
two  years  earlier  by  Seitz  had  made  the  University  of 
Delaware  the  country's  first  state-supported  undergraduate 
institution  to  be  desegregated  by  court  order.) 

The  integration  of  Claymont  and  Hockessin  took  place 
peacefully  overall.    Meanwhile,  the  State  appealed  Gebhart 
to  the  U.S.  Supreme  Court  where  it  became  one  of  the  four 
cases'  decided  in  the  landmark  Brown  v.  Board  of  Education. 
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In  the  aftormach  of  Brown,  a  number  of  auicfl  were  inaticutod 
agalnat  tha  atato  of  Delaware  to  try  and  speed  the  desag- 
gregation process.    Evans  v.  Buchanan,  filed  in  1956  by 
black  parents  in  a  rural  school  district  in  Kent  County, 
was  just  such  an  action.    Additional  plaintiffs  from  other 
districts  in  Kent  and  Sussex  counties  subsequently  intervened » 

and  the  case  proceeded  as  a  class  action  involving  the 
26 

entire  state. 

The  U.S.  District  Court  found  that  no  appreciable 

steps  had  been  taken  to  comply  with  Brown,  and  granted 

summary  Judgment  against  the  State  Board  of  Education,  the 

Superintendent  of  Public  Instruction,  and  various  individual 
27 

districts.      The  court  directed  the  state  board  Co  submit 

a  plan  of  desegregation  for  Fall  1957.     In  compliance  with 

the  decision,  affirmed  by  the  U.S.  Third  Circuit  Court  of 
28 

Appeals,     the  ctate  board  submitted  a  plan  for  grade-by-grade 

desegregation,  to  take  place  over  a  period  of  twelve  years. 

The  district  court  approved  the  plan  with  certain  modifica- 
29 

tions;    however,  the  Third  Circuit  ruled  that  the  plan 

failed  to  desegregate  with  sufficient  speed,  and  ordered 

the  board  to  develop  a  modified  plan  providing  for  full 

30 

integration  beginning  Fall  1961.      In  1961,  District  Court 

Judge  Caleb  M.  Wright  approved  with  modifications  the  revised 

31 

plan  submitted  by  the  state  board. 

Among  other  things,  the  revised  plan  called  for  the 
board  to  propose  to  the  Delaware  General  Assembly  a  new 
school  code — including  provisions  for  consolidating  school 
districts.     Independent  of  desegregation,  the  state  board 
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had  long  favorsd  eoniolidiSiofi  of  §m%  of  eho  numeroni  imall 
ftchool  dldcrlcta<--parcicularly  In  dovmicate  DQl4ward--'Whlch 
Ic  rtgardod  as  baing  Inafflclenc*    Bllla  to  bring  abouc  auch 
conaolldaclon  ware  aubmlccad  to  cha  Ganaral  Aaaembly  in 
I96I  and  1963 i  but  no  loglalaclon  raaulcod.    In  1965,  cha 
board  wagad  a  aarloua  afforc  eo  achlava  cha  necaasary 
laglslacion;  chla  culminac^d  in  1968 ,  whan  cha  Ganoral 

32 

Aasambly  passed  che  Educaclonal  Advancatnanc  Acc  (EAA) . 

Stace  officials  did  noc  consider  asking  cha  dlscrlcc 
Courc,  which  recalnad  Jurisdiction  In  Evans .  co  ravlaw 
Che  BAA,  since  chey  regarded  cha  cranslclon  co  unitary 
dlscrlccs  as  having  been  compleced  by  1967.    In  face,  a 
leccer  from  U.S.  HEW  of flclals ' chat  same  year  commended 
Delaware  as  che  flrsc  souchem  or  border  scate  Co  have 
erradlcaced  ics  dual  syscem  of  public  schools. 

The  Educational  Advancemenc  AcC.    Delaware  law  haa 

hlscorlcally  required  chac  consolldaclon  of  conclguous 

school  districts  be  approved  by  popular  referendum  In 

each  of  the  districts  affecced.    The  key  feature  of  the 

EAA  provided  a  one-year  exemption  from  that  requirement-- 

and  in  its  place  granted  the  state  board  authority  co 

consolidate  districts  on  the  basis  of  administrative  wisdom 

and  certain  criteria  stated  in  the  Act,  among  them  that 

existing  districts  not  be  subdivided,  and  that  consolidated 

35 

districts  contain  no  more  than  12,000  pupils. 

The  12.000-pupil  maximxim    specified  in  the  Act 
implicitly  precluded  any  consolidation  with  the  Wilmington 
School  District,  which  had  an  enrollment  of  15,026  at 
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the  cl«§,    Anucher  provision  §:<pUclcly  provided  for  the 
OAne  ro0ulc;  Ic  reealnnd  cho  1905  portion  of  icace  Uv 
making  WlLmlngcon  clcy  and  ichool  dlscrlcc  boundarloi 
cocermlnoua.    Thla  aaamlng  **ovarklII''  reflacced  cho  acaca 
board*a  faar  chac,  without  the  oxpLlclt  provision,  the  Act 
could  ba  conatniad  aa  amending  Wilmington* a  City  Charters- 
action  which  would  require  a  two-thlrda  vote  of  each  house 

36 

of  the  General  Assembly. 

Wilmington  leglslators--both  black  and  whlte--unanlmou8ly 

supported  the  Act.    They  testified  later  that  they  had 

opposed  ihose  provisions  which  prevented  Wilmington's 
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consolidation.  'But  other  Indications  were  that  the  city's 

representatives  were  reluctant  to  forego  any  of  the  special 

treatment  historically  afforded  to  the  Wll;nlngton  School 

District  because  of  Its  coterminous  relationship  to  the  clty.^^ 

E  ans  Rekindled.    Following  the  district  court's 

approval  of  the  state's  desegregation  plan  In  1961,  Evans 

was  effectively  dormant  for  ten  years.  (The  only  activity 

was  a  1962  ruling  against  the  state  board  and  a  local  school 

board  concerning  the  drawing  of  attendance  areas ."^)  Then 

In  July  1971,  five  parents  of  Wilmington  school  children 

reopened  the  case.    In  a  three-part  complaint  against  the 

state  board  and  the  State  Superintendent  of  Public  Instruction. 

the  parents  contended  that  a  racially  discriminatory  dual 

public  school  system  existed  In  New  Castle  County »  Including 

Wilmington;  that  the  EAA  of  1968  unconstitutionally  confined 

Wilmington  students  to  schools  within  che  city  limits;  and 

that  state  policies  had  furthered  public  and  private 
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discrimination  resulting  in  segregated  schools. 
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The  way  in  which  the  1971  suit  came  about  has  stayed 
something  of  a  mystery.     However,  research  currently  being 
done  by  a  graduate  student  in  political  science  at  the 
University  of  Delaware,  Julie  Schmidt,  indicates  the  following: 

Wilmington  blacks  were  not  initially  instrximental  in 
reopening  Evans .     The  moving  force  was  a  group  of  white, 
predominantly  Jewish,  longtime  city  residents  who  were  less 
interested  in  desegregation  than  in  having  the  boundary  lines 
for  the  Wilmington  School  District  extended  outside  the 
city*s  borders.     They  had  witnessed  the  schools  decline 
and  property  taxes  go  up  as  Wilmington  became  increasingly 
black  and  poor;  expanding  the  city  school  district  would 
enable  their  children  to  attend  suburban  schools,  not  to 
mention  the  effect  on  property  taxes.     These  white  residents 
felt  that  a  challenge  to  the  existing  boundary  lines  might 
be  successful  in  the  courts  for  several  reasons.  Historically, 
the  city  and  suburban  school  districts  had  bused  students 
across  those  boundaries  to  accommodate  the  dual  system  of 
schools.    Moreover,  Delaware  had  recently  undergone  a  major 
reapportionment  which  involved  the  grouping  of  certain  city 
and  suburban  legislative  districts. 

The  group  of  whites  told  the  ACLU  of  its  interest  in 
filing  suit,  and  the  ACLU  called  a  biracial  meeting  to  . 
discuss  the  idea.     Blacks  who  attended  responded  with 
suspicion  and  hostility — an  understandable  reaction  given 
that  the  largely  black-controlled  Wilmington  School  District 
represented  that  group's  strongest  foothold  in  the  city's 
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power  base.    ACLU  attorneys  were  responsible  for  trans- 
forming the  white  residents'  proposal — filing  a  suit  to 
have  the  school  district  boundaries  extended--into  the 
notion  of  a  desegregation  suit.     Through  a  series  of 
coxnmunity  meetings,  the  idea  spread.     Five  black  parents,  two 
of  them  city  teachers,  eventually  agreed  to  be  plaintiffs; 
they  felt  that  suburban  children  were  getting  a  better 
education  than  city  pupils,  and  that  an  integrated 
educational  experience  would  be  beneficial. 

The  parents  filed  suit--Louis  Redding  was  again  the 
attorney — in  July  1971.     In  June  1972,  the  Wilmington  School 
Board  voted  to  intervene  as  a  plaintiff.     That  the  board 
delayed  joining  the  suit  for  almost  a  year  reflected  the 
black  community's  divided  feelings  about  the  suit*  That 
it  joined  at  all  was  due  to  the  presence  of  a  new  superin- 
tendent committed  to  desegregation,  and  advice  from  the 
ACLU  and  others  that  by  intervening,  the  board  would  be 
given  some  say  in  the  remedy.     In  addition,  HEW  had  in  1971 
notified  the  Wilmington  board  that  because  of. its  maintenance 
of  racially  identifiable  schools  the  district  was  out  of 
compliance  with  Brown.     The  then-superintendent  of  the 
Wilmington  schools  believed  that  scattering  cut  the  few 
whites  left  in  city  schools  would  only  speed  their  exodus 
to  the  suburbs;  he  convinced  HEW  to  delay  action  pending 
a  ruling  in  the  rr^^cently-f iled  desegregation  suit.  Never- 
theless, this  "pressure"  from  HEW  may  have  figured  in  the 
Wilmington  board ' s  decision  to  intervene. 
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In  mid- 1973,  at  the  ACLU's  recommendation,  the 

Wilmington  board  hired  Louis  Lucas  as  its  attorney.  At 

the  time,  Lucas  was  a  plaintiffs'  attorney  in  the  Richmond, 

Virginia  school  desegregation  case.     The  Richmond  case 

paralled  Evans  in  several  respects;  in  fact,  some  of  the 

delay  in  bringing  Evans  to  trial  came  about  because  it  was 
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thought  that  Richmond  might  be  dispositive • 

Meanwhile,   the  state  was  soliciting  prominent  Wilmington 
attorneys  to  serve  as  special  counsel  to  the  state  board. 
Most  of  the  law  firms  contacted  had  some  conflict  of  interest 
one  didn't,  and  in  August  1973,  William  Prickett,  of 
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Prickett,  Ward,  Burt  &  Sanders,  was  named  Special  Counsel, 

Almost  immediately,  the  state  began  getting  pressure  to 

hire  an  attorney  with  a  national  reputation.     In  September, 

citizens  jammed  the  attorney  general's  office  to  demand 

that  the  state  hire  Philip  B,  Kurland,  the  University  of 

Chicago  constitutional  law  expert  who  opposed  Lucas  in  the 
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Richmond  case.     State  officials  resisted  initially,  but 
eventually  hired  Kurland, 

As  the  trial  date  approached,  several  parties  joined 
as  amici :     for  the  plaintiffs,  the  Urban  Coalition;  for  the 
defendants,  the  Delaware  School  Boards  Association,  The 
NAACP,  which  in  August  had  announced  that  it  would  file  as 
an  intervening  plaintiff,  later  said  thai:  such  a  step  would 
risk  "further  judicial  delay,"  and  decided  instead  to  take 
a  sideline  role,^^ 
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The  Evans  Court.     Since  Evans  challenged  the  constitutionality 
of  a  state  law,  the  case  was  heard  by  a  three-judge  panel: 
Caleb  Wright',  who  signed  the  1961  order  mandating  immediate 
desegregation  of  Delaware  public  schools;  Caleb  Layton,  like 
Wright  a  Republican  from  downstate  Delaware;  and  John  Gibbons, 
a  member  of  the  U.S.  Third  Circuit  Court  of  Appeals. 

The  following  profiles  of  the  three  men  are  exerpted  from 
the  Wilmington  Evening  Journal.  May  20,  1976: 

Gibbons 

Presiding  Judge  John  J.  Gibbons,  51,  is  the 
most  controversial  and,  to  Delawareans,  the  least 
kno\m  of  the  three  judges  handling  the  desegrega- 
tion case.     He  also  is  the  most  liberal. 

Gibbons  was  assigned  to  the  case  from  the  U.S. 
Third  Circuit  Court  of  Appeals,  to  which  former 
President  Richard  M.  Nixon  appointed  him  in  January 
1970. 

Gibbons  is  a  native  of  Newark,  N.J.     He  grew  up 
.     in  suburban  Belleville,  a  modest  community,  and 

attended  St.  Benedict's  Prep,  a  Catholic  high  school 
favored  by  blue-collar  families. 

After  serving  as  a  Navy  officer  during  World  War 
II,  he  earned  degrees  from  the  College  of  the  Holy 
Cross,  Worcester,  Mass.,  in  1947  and  Harvard  Law 
School  in  1950,  working  on  the  prestigious  Harvard, 
Law  Review  for  two  years.     Graduating  from  both 
schools  a  few  years  before  Gibbons  was  W.  Arthur 
Garrity.Jr.,  the  U.S.  District  Court  judge  who  is 
handling  the  Boston  desegregation  case.  ^" 
After  Harvard,  Gibbons  practiced  law  in  Newark, 
becoming  a  partner  in  a  major  firm  which  specialized 
in  commercial  law,  particularly  the  corporate  and 
bankruptcy  fields . 
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He  was  president  of  the  New  Jersey  Bar  Association 
in  1967-68,  when  he  also  seirred  on  a  special  state 
commission  investigating  the  1967  Newark  riots. 

That  experience,  one  of  Gibbons  V  associates  re- 
calls, sensitized  the  judge  to  the  social,  economic 
and  educational  problems  troubling  urban  areas.  The 
commission's  report  called  for  a  major  overhaul  in 
the  greater  Newark  environment. 

Gibbons  is  married  and  has  seven  children. 
The  seventh,  adopted  a  few  years  ago,  is  of  Spanish- 
speaking  ancestry.     The  judge  and  his  family  now  live 
in  Short  Hills,  an  exclusive  Essex  County  community. 

In  1970,  he  described  himself  as  a  "below- average 
golfer  and  an  avid  reader,"  but  those  who  know  him 
today  say  he  doesn' t  have  much  time  for  golf.  Gibbons 
has  been  teaching  part-time  for  several  years  at  the 
S'eton  Hall  University  law  school,  where  an  associate 
said  the  judge  admitted  the  Wilmington  case  "has  put 
him  way  behind  on  his  reading," 

Gibbons  has  a  summer  home  on  Cape  Cod,  but  Mi.ke 
Giffenger,  a  former  law  partner,  says  the  judge's 
passion  for  the  law  is  so  great,  he  often  spends  much 
of  his  vacation  time  doing  research  in  the  Harvard 
Law  Library, 

Regular  readers  of  Gibbons'  rulings  say  they  are 
thoughtful  and  provocative.    Associates  consider  him 
liberal  and  "socially  conscious"  but  soma  hesitate 
to  label  him  a  "social  reformer,"  a  tag  some  Wilmington 
courtroom  critics  placed  on  him. 

One  of  Gibbons'  most  controversial  rulings  came 
in  the  case  of  Edgar  Smith,  who-  spent  14  years  on 
Death  Row  in  New  Jersey, 

.   Gibbons,  on  the  bench  for  less  than  18  months, 
ruled  that  Smith,  convicted  of  murdering  a  high 
school  cheerleader,  had  been  denied  a  fair  trial  be- 
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cause  an  unsigned  confession,  which  foraed  a  major 
part  of  the  prosecution  case,  'was  illegally  obtained 
and  not  admissible  as  evidence.     Smith's  case  had 
bounced  through  state  and  federal  courts  until 
Gibbons  ordered  a  new  trial.    While  in  prison,  the 
high  school  dropout  wrote  a  book,  "Brief  Against 
Death,"  and  was  befriended  by  conservative  columnist 
William  F.  Buckley  Jr.     Smith  then  pleaded  no 
contest  to  a  lesser  charge  and  was  .given  a  sus- 
pended sentence  and  placed  on  probation. 

Gibbons  is  "moderate"  but  fair,  according  to 
one  New  Jersey  reporter  familiar  with  federal 
courts,    A  good  friend  says  the  judge  is  "shy," 
and. a  man  "who  eats,  drinks  and  sleeps  the  law." 

Wright 

When  Caleb  M.  Wright's  name  was  first  proposed 
for  a  vacancy  on  U.S.  District  Court,  attorneys  in 
New  Castle  County  were  stunned.     It  wasn't  anything 
personal,  but  Wright's  backer,  former  U.S.  Sen. 
John  J.  Williams,  was  to  explain  that  the  upstaters 
"don't  believe  there  can  be  a  good  lawyer  south  of 
the  canal." 

Williams  went  on  co  submit  Wright's  name  to  the 
late  President  Dwight  D.  Eisenhower  and  Wright  was 
sworn  in  on  Aug.  4,  1955. 

On  the  bench,  Wright,  67,  presents  an  owlish  ap- 
pearance, his  alertness  and  attention  to  detail  hidden 
behind  a  weathered  face  that  gives  the  impression  of 
wea'^riness.    Above  all,  Wright  is  known  as  a  gentleman, 
a  judge  who  attorneys  say  has  never  been  known  to 
embarrass  a  lawyer.     In  fact,  one  attorney  recalls 
Wright  angrily  phoning  one  of  his  partners  and  then 
calling  back  moments  later  to  apologize. 
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The  early  opposition  to  Wright  among  New  Castle 
County  attorneys  has  disappeared.     "They  just  didn't 
know  him/'  recalls  downstater  James  M.  Tunnell  Jr., 
a  former  state  Supreme  Court  justice  who  now  practices 
law  in  Wilmington. 

Wright,  the  son  of  a  respected  local  magistrate, 
was  bom  in  Georgetown  and  graduated  from  Georgetown 
High  School  in  1926.     A  graduate  of  the  University  of 
Delaware  and  Yale  Law  School,  he  practiced  law  in 
GeorgetovTn  through  1955,  taking  out  four  years  as  a 
deputy  state  attorney  general  and  two  years  working 
with  the  General  Assembly. 

VJright  once  was  chairman  of  the  Delaware  State 
College  trustees,  quitting  that  post  in  1949  after 
former  Gov.  Elbert  N.  Carvel  delayed  okaying  a  bond 
issue  for  the  college  until  Wright  acted  to  fire 
the  college  president.     Even  though  he  did  not 
favor  the  president,  Wright  refused  to  bow  to  the 
pressure . 

While  serving  in  District  Court,  Wright  signed 
the  1961  order  that  required  immediate  desegrega- 
tion of  Delaware  public  schools  and  gave  the  court 
continuing  jurisdiction.     It  was  this  order  that 
provided  the  basis  for  much  of  the  argioment  in  the 
current  suit. 

Regular  readers  of  Wright's  opinions  find  them 
hard  to  characterize,  but  generally  well  done, 
moderate  and  fair.     "He  once  seemed  conservative, 
but  some  of  his  decisions  in  the  last  fev;  years 
have  been  more  liberal,"  one  Wright -watcher  said. 

"He  picks  up  the  subleties  of  a  case,  what  is 
not  said  as  well  as  what  is  said,"  notes  one  attorney 
who  has  tried  several  cases  before  Wright.  His 
opinions  are  carefully  written,  the  attomiey  adds, 
"and  very  tough  to  appeal." 
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One  attorney  said  most  local  lawyers  consider 
Wright  "an  impeccable  gentleman."    His  neighbors  in 
Wilmington's  Highlands  area  say  the  judge  is  fond  of 
children  and  regularly  lets  youngsters  other  than  his 
grandchildren  play  in  his  yard.    At  parties,  his 
friends  say,  the  judge  thrives  on  conversations  with 
younger  guests. 

Wright  also  has  shown  unique  skill  in  selecting 
law  clerks,  often  hiring  those  who  followed  him  to 
Yale.     His  clerks  have  included  U.S.  District  Court 
Judge  Murray  M.  Schwartz,  Yale  Law  professor  Ralph 
K.  Winter  and  Stanley  Sporkin,  head  of  the  enforcement 
section  of  the  U.S.  Securities  and  Exchange  Commission. 

Layton 

Caleb  Rodney  Layton  III,  as  his  name  suggests, 
is  a  Sussex  County  patrician. 

The  Layton  family  arrived  in  Delaware  about 
275  years  ago,  from  southern  England  via  New 
Hampshire  and  Virginia. 

The  judge,  bom  July  4,  1907,  is  the  son  of 
Daniel  J.  Layton,  a  former  chief  justice  of  the 
state  Supreme  Court.     His  grandfather  was  a 
physician,  newspaper  editor  and  congressman.  Go- 
ing back  two  more  generations,  the  family  tree 
includes  Gov.  Caleb  Rodney  for  whom  the  judge  is 
named. 

Genealogy  isn't  the  most  important  factor  in 
Layton 's  life,  but  the  family  tradition  is  steeped 
in  politics  and  law.     Laytons  have  been  attorneys 
in  Delaware  for  nearly  two  centuries,  and  a  1945 
biography  described  the  judge  as  a  "staunch 
Republican. " 
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Like  Judge  Wright,  Layton  attended  public  schools 
in  Georgetown,  before  graduating  from  Phillips 
Andover  Academy,  Princeton  University  and  the 
University  of  Pennsylvania  Law  School. 

Layton,  who  now  lives  in  Westover  Hills,  practiced 
law  in  Georgetown  from  1933  to  1936,  then  moved  to 
Wilmington •     He  continued  as  an  attorney  through 
December  1947, .when  he  was  appointed  an  associate 
judge  of  the  Delaware  Superior  Court  and  resident 
judge  for  New  Castle  Coxinty.  ^ 

•  In  December  1955,  Gov,  J.  Caleb  Boggs  triced  pro- 
moting Layton  to  presiding  judge  of  Superior  Court, 
but. that  nomination  was  victimized  by  the  same  sort 
of  upstate-downstate  and  partisan  split  that  nearly 
cost  Wright  his  nomination  to  U,S,  District  Court 
four  months  earlier- 

The  nomination  stalled  as  Democrats  blocked 
the  appointment  but  Sen.  Williams  recommended  in 
March  1957  that  Layton  be  appointed  to  a  U.S. 
District' Court  seat,    A  month  later  President 
Eisenhower  made  the  nomination. 

In  his  first  three  years  on  the  District  Court 
bench,  Layton  spent  much  of  his  time  handling  the 
Delaware  school  desegregation  case.  In  April  1958, 
he  okayed  much  of  a  State  Board  of  Education  plan 
to  desegregate  schools  one  grade  at  a  time  over  a 
12-year  period.  Citing  the  dangers  of  "emotional 
strain"  and  "tensions,"  Layton  declared  that  "any 
thought  of  a  total  and  immediate  integration  of  . 
the  Delaware  school  system  is  out  of  the  question," 

A  year  later,  when  it  became  apparent  that  the 
largely  voluntary  plan  wasn't  having  much  impact, 
Layton  told  the  state  board  "to  get  down' to  the 
serious  business  of  integration."    The  regulations 
in  that  voluntary  plan  made  transfers  inconvenient 
and  difficult  to  blacks — so  much  so  that  only  25 
blacks  outside  Wilmington  had  sought  transfers  for 
the  1959-60  school  year. 
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In  1960,  the  U.S.  Third  Circuit  Court  of  Appeals 
overturned  the  gradual  plan  Lay ton  had  okayed.  That 
led  to  Wright's  1961  order  of  immediate  desegregation. 

Lay ton,  one  former  court  clerk  said,  has  the 
reputation  of  being  conservative,  but  the  clerk  noted 
this  description  comes  not  so  much  from  his  opinions 
as  from  nis  personal  attitudes,  which  are  very  re- 
served and  place  a  high  priority  on  personal  privacy. 
He  is  more  of  a  patrician  than  Wright,  his  Georgetown 
schoolmate,  the  clerk  said,  perhaps  because  the  judge 
"feels  he  has  a  family  tradition  to  carry  on." 

In  criminal  cases,  Layton  is  known  as  a  tough 
judge.     In  1972,  he  criticized  a  "rash  of  suits" 
filed  by  Delaware  prisoners  without  the  aid  of 
attorneys  as  "frivolous"  and  "wholly  without  sub- 
stance." 

In  civil  cases,  however,  Layton  has  a  tendency 
to  be  more  flexible,  and  sometimes  is  willing  to 
"make  new  law"  with  his  rulings,  one  former  clerk 
aaid. 

Layton *s  courtroom  manner  is  sometimes  gruff, 
leading  to  the  impression  that  he  is,  as  one 
attorney  said,  "a  grouch."    But,  one  attorney  added, 
being  hard  of  hearing  helps  account  for  Layton 's 
manner.     "You'll  have  to  speak  up,  please,"  he 
often  reminds  attorneys  and  witnesses. 

Leaning  back  in  his  courtroom  chair,  with  the 
U.S.  flag  just  behind  him,  Layton  appears  every  bit 
the  aristocratic,  no-nonsense  jurist.    And,  most  of 
all,  he's  a  Delawarean  —  "more  of  a  Delawarean  than 
anyone  I've  met,"  one  clerk  said. 
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The  Trial.    The  Evans  trial  began  on  December  12, 
1973  and  ran  for  sixteen  days,  plus  the  closing  arguments 
in  March.    Witnesses  for  the  state  included  the  assistant 
superintendent  of  the  Delaware  Department  of  Public  Instruction 
who  drafted  the  EAA,  and  an  attorney  who  worked  on  the 
bill.     Both  (together  with  plaintiffs'  witness,  the  chief 
legislative  sponsor  of  the  EAA)  testified  that  there  was 
no  intent  to  "ghettoize"  or  lock  in  Wilmington,  nor  any 
thought  that  the  EAA  might  violate  the  Fourteenth  Amendment -^^ 

Superintendents  of  the  Newark  and  Mt.  Pleasant  districts 

also  testified.    Lucas  questioned  them  about  the  state's 

role  in  funding  new  school  construction  (60  percent)  and 

pupil  transportation  costs  (100  percent),  in  an  effort  to 
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show  overriding  state  control  of  education  in  Delaware - 

(The  judges  ruled  that  other  suburban  superintendents 

need  not  be  called  as  witnesses .  )^^ Karl  E.  Taeuber,^^ 

University  of  Wisconsin  sociologist,  and  demographer 

William  Lamson^ testified  for  the  plaintiffs  concerning 

housing  segregation,  population  patterns,  and  school 

boundary  changes  in  New  Castle  County.     Gordon  Foster, 

education  professor  at  *  the  University  of  Miami  (Florida), 

52 

presented  a  "clustering''  plan  for  desegregation. 

In  the  course  of  the  state's  defense  presentation, 
it  came  out.  that  the  Department  of  Public  Instruction  had 
in  1972  prepared  two  reports  on  desegregation  plans,  a 
revelation  which  plaintiffs  claimed  contradicted  the 
department's  denial  that  it  had  desegregation  on  its 
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mind  at  Chat  time.    Despite  state  claims  that  the  recency 
of  the  reports  (a  year  after  the  suit  was  reopened)  made  them 
irrelevant  to  the  plaintiff's  case,  the  press  labeled  them  a 
"legal  bombshell''  and  dubbed -that  the  ''climax"  of  the  trial. 

Evans  I 

The  three- judge  panel  issued  its  ruling  on  July  12, 

53a 

exactly  seVen  months  after  the  trial  had  begun,  (Some 

observors  felt  the  judges  had  delayed  their  ruling  in  hopes 

the  Supreme  Court  would  issue  its  decision  in  Milliken 

first,)    Layton  and  Wright  held  that  a  dual  system  3till 

existed  in  Wilmington,  but  didn't  reach  the  question  of 

whether  the  EAA  was  unconstitutional.    They  also  postponed 

the  question  of  whether  the  remedy  would  be  confined  to 

the  city  or  would  include  suburban  districts  as  well. 

Gibbons,  in  a  separate  opinion,  took  an  even  stronger 

position  in  support  of  the  plaintiffs. 

The  majority  opinion,  authored  by  Layton,  first 

considered  whether  the  ^''tate  board  was  the  proper  party 

defendant,  a  question  which  it  said  the  board  had  raised 

unsuccessfully  at  "virtually  every  stage  of  the  deseg- 
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regation  process. 

In  [an  earlier  case],  the  Delaware  Supreme  Court  noted 

that  desegregation  began  in  the  Wilmington  School 

District  only  after  the  "necessary  permission"  was 

granted  by  a  resolution  of  the  State  Board.  Since 

that  time,  this  Court  and  the  Court  of  Appeals  have 

repeatedly  held  that  the  duty  to  desegregate  Delaware 

scnools  rests  primarily  with  the  Board.  Recently, 

the  Legislature  reaffirmed  this  broad  authority  of  the 
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State  Board  in  the  Educational  Advancement  Act.   .   .  . 
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Judge  Gibbons  further  explained  the  rationale  for  this 

by  noting  that  ''[rlesponsibility  at  the  state  level  for 

public  education  has  been  assumed  in  Delaware  to  an  r,xtent 

far  greater  than  in  any  other  state  to  which  we  have  been 

referred.    We  are  dealing,  it  must  be  remembered,  with 

a  small  geographic  area  and  a  small  population," 

The  majority  also  made  clear  that  the  state  board 

remained  the  appropriate  defendant  even  though  a  district 

school  board  had  intervened  as  a  plaintiff. 

The  fact  that  the  Wilmington  Board  of  Education  is 
an  intervening  plaintiff  and  alleges  discrimination 
which  it,  as  well  as  the  State  Board,  was  empowered 
to  alleviate  does  not  diminish  the  constitutional 
obligation  of  the  defendants  to  provide  a  nondiscrimi- 
natory system  of  education  for  the  children  of  this  state. 

(Beyond  this  mention  of  the  Wilmington  board,  and 
references  to  the  fact  that  the  Wilmington  board  was  forbidden 
to  desegregate  without  pemnission  of  the  state  board,  the 
court  shed  no  light  on  its  decision  to  permit  the  Wilmington 
board  to  intervene.) 

Second,  the  court  addressed  the  "Defendants'  Duty"— 
in  effect,  the  judicial  standard  against  which  it  would 
measure  the  board's  action. 

[The  Board  had]  the  affirmative  duty  to  eliminate 

from  the  public  schools  "all  vestiges  of  state-imposed 

segregation."    Swann.   .   .   .  When  this  Court  [in  1961] 

accepted  with  certain  modifications  the  proposed  plan 

presented  by  the  State  Board,  it  made  clear  an 

additional  requirement- -that  the  plan  would  carry  out 

the  Board's  constitutional  duty  only  to  the  extent  that 
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it  was  effective. 
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By  invoking  the  Br own/ Swann  standard »  rather  than  the 

Keyes  requirement  of  proof  of  intent  to  discriminate,  the 

majority  implied  that  it  was  treating  Wilmington  as  a 

"southern"  district,  not  as  a  district  that  was,  as 

federal  officials  had  indicated  in  another  context, 

desegregated  as  of  1967.    This  was  made  more  explicit  in 

Che  heart  of  the  opinion,  where  the  majority  found  that 

despite  the  post- Brown  adoption  of  "facially  neutral 

geographic. attendance  zones,"  from  1956  to  1973,  no  formerly 

de  jure  black  school  had  fever  than  91  percent  black  students 

This  Court  can  only  conclude  that  the  presence  of  these 

schools  is  a  clear  indication  that  segregated  schooling 

in  Wilmington  has  never  been  eliminated  and  that  there 
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still  exists  a  dual  school  system. 

Having  found  a  violation  of  the  plaintiffs'  rights, 
the  majority  said  it  need  not  go  on  to  consider  whether 
the  EAA  was  unconstitutional,  or  whether  state  action  had 
perpetuated  public  and  private  discrimination. 

Layton  and  Wright  also  declined  to  decide  whether  a 
remedy  confined  to  the  Wilmington  School  District  alone 
would  be  constitutionally  sufficient.    The  court  thus  ordered 
defendants  (and  invited  plaintiffs)  to  submit  alternate 
desegregation  plans  (a)  confined  to  the  existing  boundfiries 
of  the  Wilmington  School  District,  and  (b)  incorporating 
other  areas,  of  New  Castle  County. 

In  a  lengthy  opinion  concurring  and  dissenting  in  part. 
Judge  Gibbons  disagreed  with  the  majority  of  the  court  on 
two  issues First,  he  argued  that  the  record  before  the 
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court  was  sufficient  to  establish  the  unconstitutionality 

of  the  EAA.     Gibbons  prefaced  this  with  a  lengthy  discussion 

of  the  "governing  legal  standard"  in  cases  where  de  jure 

school  systems  operated  at  the  time  of  Brown.     He  concluded 

that  the  appropriate  standard  looked  to  the  effectiveness 

of  a  desegregation  effort,  not  the  presence  or  absence  of 

benign  (or  discriminatory)  motive.    Thus,  while  admitting 

the  difficulty  of  determining  the  legislative  motivation 

behind  the  EAA,  Gibbons  said  such  a  determination  would 

not  be  relevant. 

,    .   .  [I]f  the  effect  of  the  provisions  [in  the  EAA] 
fixing  the  boundaries  of  Wilmington  is  to  prevent 
desegregation  of  white  schools  outside  the  city  and 
black  schools  within,  we  need  look  no  further. 

Gibbons  also  objected  tc  postponing  the  question  of 

what  kind  of  remedy--Wilmington-only  or  metropolitan--would 

be  sufficient. 

The  State  Board  should  be  ordered  to  submit  a  plan  for 
[metropolitan  desegregation].    The  majority ' s  result, 
which  proposes  to  consider  a  plan  for  sprinkling 
Wilmington's  few  remaining  white  students  among  its 
overwhelmingly  black  schools  will  not  achieve  desegre- 
gation of  the  essentially  unitary  Delaware  statewide 
.system  of  public  education  so  long  as  most  schools  in 
surrounding  districts  remain  identifiably  white. 
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And  Then  Came  Milllken.     Ironically »  only  days  after 
Evans  was  decided,  the  Supreme  Court  ruled  in  Milliken, 
overturning  the  district  court's  metropolitan  remedy  order 
because  there  had  been  no  showing  of  inter-district 
se^egative  ef  f  ects  .^^  (The  high  court  had  been  called  into 
special  session  on  the  Nixon  tapes  issue,  and  unexpectedly 
ruled  on  Mil liken  at  the  same  time.) 

The  three-judge  Wilmington  court  postponed  submission  of  plans 
and  invited  the  suburban  districts  to  intervene  as  defendants. 
They  agreed,  but  declined  the  opportunity  to  reopen  the  record. 
Believing  that  Evans  was  indistinguishable  from  Milliken, 
the  suburban  districts  felt  the  record  was  adequate  to  win, 
and  so  agreed  to  adopt  the  state  board's  pleadingt:  and  to 
stand  on  the  existing  evidence .^^^ Accordingly ,  the  judges 
conducted  brief  proceedings  only  on  the  impact  of  Milliken 
.on  the  court's  remedial  authority. 
Evans  II 

To  the  suburban  defendants'  great  surprise,  the  Evans 

court  succeeded  in  distinguishing  Milliken.     In  an  opinion 

6 ^  a**  e 

issued  March  27,  1975,  .         a  Gibbons  and  Wright  majority  found 
that  segregation  in  New  Castle  County  was  "a  cooperative 
venture  involving  both  city  and  suburbs. "^^  That  "venture" 
included: 

(a)  a. historic  arrangement  for  inter-districc  segregation 
within  New  Castle  County,   (b)  significant  governmental 
involvement  in  inter-district  discrimination,  and  (c) 
unconstitutional  exclusion  of  Wilmington  from  consideration 
for  consolidation  by  the  State  Board  of  Education.   ,   .  . 
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(a)  First,  the  majority  found  that  prior  to  Brown, 

Wilmington  and  suburban  school  systems  were  significantly 

interdependent : 

Many  black  students  traveled  across  district  lines  to 
attend  [Wilmington's  ^'colored"  schools]  .   .   •   .  At  the 
sa:;e  time.   •   .  .suburban  white  children  crossed  district 
lines  to  attend  "white"  schools  in  Wilmington,  either 
because  their  home  districts  lacked  a  full  twelve-grade 
program  or  because  Wilmington  schools  were  considered 
educationally  superior. 

(b)  The  opinion,  written  by  Judge  Wright,  next  identified 

several  ways  in  which  federal,  state  and  local  government 

authorities  "elected  to  place  their  'power,  property,  and 

prestige'  behind  the  white  exodus  from  Wilmington  and  the 
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widespread  housing  discrimination  patterns"  in  the  county. 
These  included  (1)  the  1936  F-H.A.  underwriting  manual  which 
advocated  racially  homogeneous  neighborhoods,   (2)  state 
sanctioning  prior  to  1973  of  restrictive  covenants,   (3)  public 
hojusing  policies  which  resulted  in  all  but  40  of  2,000  units 
being  concentrated  in  Wilmington,   (4)  an  optional  attendance  • 
policy  by  the  Wilmington  board  which  allowed  (wl.ite)  students 
to  attend  city  schools  outside  of  their  own  geographic 
attendance  zone,  and  (5)  ongoing  state  subsidies  for  inter- 
district  transportation  of  students  to  private  and  parochial 
schools. 

(c)  Most  important.  Gibbons  and  Wright  ruled  that  the 
EAA,  by  precluding  the  state  board  from  considering  the 
"integrative  opportunities"  of  redistricting  Wilmington, 
violated  the  Equal  Protection  Clause  and  constituted  an 
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inter-district  violation  under  Milliken>^^The  majority  found 

no  persuasive  evidence  that  a  ''significant  purpose  of  the 

[EAA]  was  to  foster  or  to  perpetuate  discrimination  through 

school  reorganization.'' 

[T]he  focus  of  the  legislature's  concern  in  developing 
the  consolidation  provisions  of  the  Educational  Advance- 
ment Act  was  on  small,  weak,  ineffective  school  districts, 
and  while  the  effectiveness  of  schooling  in  Wilmington 
at  this  time  has  been  disputed,  it  is  clear  that  Wilmington 
haci  larger  staffs  and  better  programs  than  many  Delaware 
school  districts.    Moreover,  Wilmington  had  historically 
been  treated  distinctively  in  Delaware  education.   .    .  . 
Finally,  all  Wilmington  legislators,  black  and  white, 
voted  for  the  Educational  Advancement  Act.*^^ 

But  the  court  had  its  eye  not  on  intent  but  on  the  EAA's  effect. 

[W]here  a  statute,  either  explicitly  or  effectively, 
makes  the  goals  of  a  racial  minority  more  difficult  to 
achieve.   .   .  the  statute  .   .   .  requires  a  particularly 
strong  justification.^^ 

The  state  offered  three  justifications  for  the  exclusion 
of  Wilmington  from  school  district  reorganization.  The 
court  rejected  them  in  turn. 

(1)  State:    Altering  the  boundaries  of  the  Wilmington 
School  District  would  have  required  two-thirds 
approval  of  each  house  of  the  General  Assembly. 

,  Court:    The  "Delaware  Constitution  did  not  require 

a  two-thirds  majority  for  passage  of  such  legislation, 
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and  an  erroneous  belief  to  the  contrary"  is  no  excuse. 

(2)  State:    Wilmington  city  and  school  district 
boundaries  have  historically  been  coterminous. 
Court:    The  Wilmington  School  District  boundaries 
"have  frequently  been  disregarded  in  the  name  of 
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educational  interests  thought  to  be  overriding."' 
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(3)    State:     The  12,000-pupil  limitation  represented 

a  legislative  judgment  that  larger  districts  would 
be  administratively  unmanageable  and  would  prohibit 
community  involvement. 

Court:  "CT]here  is  substantial  disagreement  among 
professional  educators  as  to  the  desirable  maximum 
size  for  school  districts,"  with  estimates  ranging 
from  8,000  to  125, 000 7^ 

Having  determined  that  the  court  could  legitimately 

consider  both  city-only  and  city-suburban  remedies — which 

the  parties  were  then  directed  to  submit --Wright  found  it 

"appropriate  to  note  certain  differences"  between  New  Castle 

County  and  Detroit,  pertinent  to  the  Milliken  language 

stressing  the  mechanical  inf easibility  of  metropolitan 

desegregation.^^ 

The  New  Castle  County  population  is  le^s  than  one-tenth 
that  of  the  Detroit  metropolitan  area;  Wilmington's  is 
one- tenth  that  of  Detroit.     The  proposed  Milliken  remedy 
would  have  involved  three  counties  and  fifty- four  school 
districts ;  any  remedy  here  would  be  confined  to  New 
•     Castle  County  and,  at  most,  twelve  school  districts. 

There  were  779,000  students  in  the  Detroit  "desegregation, 
area",  but  there  are  only  87,696  in  all  of  New  Castle 
County.   .   .   .  Because  of  DeJ^aware's  history  and  demography, 
inter-district  arrangements  short  of  consolidation  have 
been  essential  to  education,  and  they  continue  today.   .   -  . 
[In  sum]  the  mechanics  of  an  inter-district  remedy  here 
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would  pose  few  administrative  problems  of  first  impression. 

Judge  Lay ton,  dissenting,  said  he  foimd  no  basis  for 
considering  an  inter-district  remedy.     He  maintained  that 
one  could  not  legitimately  infer  that  present  black  population 
patterns  resulted  from  the  factors  identified  by  the  majority 
in  (a)  and  (b)  above. 
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In  ray  view,  the  majority's  findings,  so  sweeping 

in  effect,  so  heavy  with  inferences  but  so  lacking  in 

concrete,  relevant  substance,  have  fallen  far  short  of 

fixing  the  responsibility  for  interdistrict  racial 

discrimination  upon  Defendants'  shoulders.    What  the 

majority  does  not  face  up  to  is  that  there  seems  to  be 

no  definitive  explanation  for  the  huge  tide  of  black 

immigration  into  the  nation's  cities,  and  the  white 
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flight  therefrom,  in  the  past  two  decades. 

As  for  the  EAA,  Layton  concluded  that  it  was  not  unconstitutional, 

but  that  even  if  it  were,  there  was  no  interdistrict  effect, 

since  the  EAA  merely  preserved  long-standing  district  lines. 

Layton  also  scoffed  at  the  majority's  comparison  of  Wilmington 

and  Detroit,  saying  that  "Milliken  is  not  a  rule  of  size; 
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it  is  a  rule  of  law." 

The  Plans  Take  Shape.     Soon  after  Evans  II;  the  state 

board  came  out  with  its  favored  plan       a  consolidation  design 

that  would  merge  the  suburban  school  districts  into  six  systems, 

with  Wilmington  split  like  a  pie  among  five  of  them  (all  but 

Newark-Appoquinimink) .     This  plan  was  basically  the  same  as  one 

first  drafted  in  1972  by  the  state  Department  of  Public  Instruc- 
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tion. 

Suburban  school  officials,  themselves  unable  to  agree  on 

any  particular  plan,  were  less  than  enthusiastic  about  the  state 

board's  consolidation  proposal.    Many  felt  it  was  the  most  "complete 

solution  short  of  a  countywide  school  system,"  and  far  more 
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excessive  than  the  court  would  require.     Others  felt  thie  state's 

plan  would  not  be  palatable  to  Wilmington--  who  did  after  all  "win" 
the  suit  —  and  proposed  changing  it  to  conform  with  the  plan 
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being  prepared  by  the  city.    John  P.  Sinclair,  attorney  fpr  the 

suburban  boards,  announced  that  his  clients,  who  had  previously 

agreed  with  the  state  defendants  at  every  turn,  would  likely 

take  a  more  active  role  in  the  case  subsequently.  Sinclair 

said  he  "ha[d]  reason  to  believe"  the  State  was  not  finiily 

committed  to  any  particular  type  of  desegragation  plan,  in  which 
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case  a  variety  of  plans  would  be  submitted  to  the  court. 

Wilmington  was  actually  preparing  not  one  plan  but  four 

—  all  variations  on  the  theme  of  "clustering"        the  major 
difference  being  the  nvmiber  of  suburban  schools,  and  hence  pupils, 
to  be  involved.     Wilmington's  plans  called  for  retaining  existing 
school  districts  and  their  governing  structures,  and  exchanging 
students  within  a  "cluster*' composed  of  one  Wilmington  school  and 
several  predominantly  white  suburban  schools.     Central  to  this 
plan  was  retention  of  the  Wilmington  board;  city  school  officials 
s:aid  that  was  crucial  because  of  the  board's  experience  in  urban 
education  and  to  look  out  for  the  interests  of  black  students, 
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who  might  have  problems  in  schools  dominated  by  suburban  whites. 

Three  of  the  four  proposals  called  for  moving  more  Wilming- 
ton students  to  the  suburbs  than  suburban  students  into  city 
schools-    All  of  the  clustering  proposals  omitted  the  three  most 
distant  suburban  districts  —  Newark,  Stanton  and  Appoquinimink 

—  so  as  to  minimize  cost  and  transportation  and  prevent  dispersion 

of  black  students  throughout  the  entire  county.    Not  sxarprising- 

ly,  Wilmington's  plan  was  preferred  over  the  s^tate's  consolidation 

plan  by  a  nxamber  of  suburban  districts,  particularly  those  omittted 
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from  the  clustering  plan  altogether. 
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Following  a  series  of  public  meetings  on  the  clustering 

plans  I  the  Wilmington  board  voted  5  to  2  to  adopt  one  involving 

seven  of  the  eleven  suburban  districts.    IVo  of  the  four  black 

board  members  opposed  it,  and  a  third  voted  for  it  only  after 

passage  was  assured.    Wendell  Howell »  one  of  those  casting 

a  "no"  vote,  sharply  criticized  the  plan  for  "mixing  bodies" 

rather  than  improving  education,  and  promised  to  submit  his 
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own  plan  to  the  state  board. 

As  the  date  for  submitting  plans  to  the  court  approached, 

the  state  board  came  under  increasing  pressxire  from  suburban 

school  officials,  politicians  and  several  citizens  groups  to 

offer  the  court  a  limited  desegregation  plan.    The  board 

had  previously  rejected  such  plans,  on  the  advice  of  its 

attorneys  who  said  the  court  would  not  accept  them  and  might 

instead  be  forced  to  write  its  oim  plan.     But  the  board's 

critics  argued  that  the  judges,  not  the  attorneys;  should  decide 

whether  or  not  a  plan  would  be  acceptable  and  a  General  Assembly 

committee  agreed  to  draw  up  a  resolution  requiring  the  state 
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to  submit  a  voluntary  plan  to  the  court. 

In  response  to  this  pressure,  the  board  readied  a  plan 
calling  for  students  to  select,  on  a  voluntary  basis,  the 
school  they  would  like  to  attend  within  designated  regions 
—  "transfer  zones"  —  that  would  include  both  c\ty  and  sub- 
urban schools.     Existing  school  districts  would  be  required  to 
set  up  special  magnet  programs,  funded  by  a  property  tax  sur- 
charge,  to  lure  students  of  the  underrepresented  race*  The 
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voluntary  "sione  transfer"  plan  quickly  became  the  second  choice 

87 

of  most  suburban  districts,  next  to  a  Wilmington-only  remedy. 

Ninetern  ??i^^ns .     On  October  20,   1975,  the  Evans  court 
convened  tc  consider  some  nineteen  plans  submitted  to  it.  The 
hearings  begon  with  an  audience  of  60  and  so  many  attorneys 
that  some  had  uo  take  notes  from  the  jury  box.    The  state 
board's  attorney,  ^^tlliam  Prickett,  declared  the  voluntary 
zone  transfer  plan  to  be  the  board's  favorite,  and  sharply 

88 

criticized  the  board's  earlier,  mandatory  consolidation  plan. 

The  first  week  of  hearings       devoted  entirely  to  the 

zone  transfer  plan       saw  the  state  board  put  continually  on 

the  defensive.     School  officials  from  Tulsa  and  Houston 

where  voluntary  desegregation  techniques  had  been  used  — 
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conceded  that  there  was  no  guarantee  of  success.     Albert  H. 

Jones,  state  board  president,  drew  sharp  que&^oning  from 

Judge  Gibbons  and  Wilmington  attorney  Louis  Lucas;  after 

repeatedly  being  asked  what  would  happen  if  the  innovative 

programs  didn't  lure  enough  volunteers,  Jones  responded,  "It's 
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a  question  of  hope,  I  guess."    Following  unproductive  question- 
ing of  a  Department  of  Public  Instruction  witness  who  helped 
develop  cost  data  on  the  plan,  Judge  Gibbons  told  Lucas  that 

the  witness  "has  given  us  all  he  can  about  the  cost  of -the 
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zone-transfer  plan  and  it  isn't  very  much.'     Lucas  and  another 

attorney  called  on  the  judges  to  stop  considering  the  plan, 

which  they  said  contained  "nothing  even  remotely  resembling" 
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an  adequate  desegregation  proposal.     However,  Gibbons  rejected 
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their  plea  as  premature. 
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After  the  first  week^s  disaster,  the  defense  took  steps 

to  salvage  its  volutairy  plan.     To  put  flesh  on  the  plan,  sitate 

and  suburban  officials  outlined  special  "magnet  school" 

programs  that  would  be  offered.     The  state  board  also  added 

several  mandatory  aspects  to  the  plan:  transfers  were  limited 

to  "majority  to  minority"  cases;  Wilmington  officials  were 

given  equal  representation  with  suburban  officials  on  curriculum 

councils;  and  the  phrase  "freedom  of  choice"  was  replaced  by 
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"racial  goals." 

Suburban  Districts  Skirmish.     The  hearings  on  the  zone 

transfer  plan  took  an  important  detour  the  second  week  as 

attorneys  for  the  Mt.  Pleasant  and  Newark  school  districts 

skirmished  over  the  inclusion  of  Newark  in  the  desegration 

area.    Mt.  Pleasant  brought  in  expert  witnesses  to  testify  that 

the  state's  plan,  by  excluding  Newark,  would  provide  a  haven 

for  "white  flight."    Moreover,  Newark's  inclusion  would  reduce 

the  percentage  of  blacks  in  the  desegregation  area  from  24.2 

to  19.9,  which  Mt.  Pleasant  argued  would  reduce  potential 
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problems.     (Including  Newar':  would  also  spread  the  tax  burden 
associated  with  desegregation.)     By  arguing  that  Newark's 
inclusion  was  entirely  feasible        in  terms  of  transportation 
distance,  administration,  etc.  —  Mt.  Pleasant  made  a  convinc- 
ing case  for  the  practicality  of  a  countjrwide  desegregation 
remedy .^^Many  of  the  parties  to  the  defense  anticipated  the 
effect  Mt.  Pleasant' s  strategy  would  have,  and  bitterly 
opposed  it       even  some  districts  that  Mt.  Pleasant  felt 
should  have  been  supportive  —  namely,  suburban  districts 
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contiguous  to  Wllmlngtron^  which  would  be  Included  In  a  de- 
segregation plan  no  matter  what.    Some  of  those  districts  did 
eventually  back  Mt.  Pleasant,  but  the  incident  left  many  hard 
feelings . 

Hearings  Go  Into  Overtime.    The  final  week  of  remedy 

hearings  begin  in  mid-* December ,  exactly  two  years  and  two  days 
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after  the  original  trial  had  opened.    The  three  judges  set 
special  Saturday  and  evening  sessions  so  as  to  be  able  to 
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consider  all  of  the  remaining  plans  before  New  Year  s  Day. 

However,  most  of  the  attention  focused  on  three  of  those 

plans  —  the  state  board's  early-favored  consolidation  plan; 

a  ''super  district"  plan  proposed  by  De  La  Warr,  the  predominantly 

black  suburban  district;  and  the  Wilminton  Board's  Metro  (cluster) 

Plan, 

De  La  Warr's  plan  called  for  a  single,  countywide  dis- 
trict and  a  uniform  county  tax  rate  --a  remedy  which  would 
greatly  advantage  De  La  Warr,  the  poorest  of  all  the  districts. 
State  Superintendent  Kenneth  C.  Madden  testified  that  such  a 
plan  would  undo  Delaware's  long  tradition  of  small  school 
districts  closely  controlled  by  area  residents.     The  Department 
of  Public  Instruction  also  opposed  the  plan,  secretly  fearing 
that  a  comtywide  district  upstate  would  lead  to  others  down- 
state,  and  eliminate  the  need  for  the  department The  De  La 
Warr  plan  received  an  indirect  endorsement  from  Dr.  Gordon 
Foster,  in  the  course  of  his  testimony  for  the  Wilmington 
Board^s  cluster  plan.    Lucas  also  told  a  reporter  that  the 
Wilmington  Board  was  "amenable"  to  having  a  countywide  desegregatic 
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plan,  but  that  the  cluster  plan  ahould  bo  followed  in  the 
Interim  so  that  by  retaining  existing  boards,  students' 
interests  would  be  protqcted,^^^ 

The  cluster  plan  met  with  opposition  from  suburban 
of::icials,  who  testified  that  it  would  be  an  "administrative 
nightmare"  to  serve  students  who  live  in  one  district  and 
attend  school  in  another^^^Mary  DiVirgilio,  vice  president 
of  a  suburban  school  board,  told  the  Judges,  "If  you  give  us 
a  hill,  we'll  make  it.     If  you  give  us  a  mountain,  I'm  not 
so  sure."    She  explained  that  a    "mountain"  was  a  plan  involv- 
ing busing  across  district  lines^^-^The  state  also  brought  in 
an  expert  witness  from  the  University  of  Pennsylvania  who 
testified  convincingly  about  the  prohibitive  problems  of 
pairing  schools  across  district  lines.     (IJhen  queried  about 
the  court's  preoccupation  with  administrative  feasibility  in 
its  subsequent  remedy  decision,  attorneys  in  the  case  consist- 
ently pointed  to  the  persuasiveness  of  this  witness.) 

Evans  on  Appeal.    Judicial  attention  to  the  Evans  suit 
was  not  limited  to  the  U.S.  District  Courthouse.  Following 
Evans  II  (which,  among  other  things,  enjoined  the  state  board 
from  relying  on  portions  of  the  EAA  found  to  be  xinconstitutional 
in  preparing  its  interdistrict  plans) ,  the  defendants  appealed 
to  the  Supreme  Court  under  a  federal  statute  which  gives  the 
high  court  jurisdiction  in  cases  where  a  district  court  of 
three  judges  has  granted  an  inj unction .^^"^  The  appeal  argued, 
basically,  that  despite  similarities  between  the  Wilmington 
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and  Decrolc  casea,  cha  diflCrlec  courc's  conclusion  In  Evana 
waa  oppoalta  chac  raachod  by  cha  Supreme  Courc  in  Mt I liken. 
The  appallanca  also  asked  che  Supreme  Courc  co  consider  whecher 
Che  EAA  was  unconsClCuclonal ,  p,lven  che  absence  of  any  finding 
of  discrimlnaCory  Incenc.^^^ 

On  November  17,  1975  (during  a  recess  in  che  remedy 
hearings),  Che  Supreme  Courc  responded  in  four  words:  "The 
judgmenc  Is  aff Irtnod, "^^^  The  6  co  3  voctnmrked  cho  first  clme 
the  Court  had  approved  the  desegregation  of  en  entire  ntotro* 
politan  area»  with  the  Likelihood  of  large-scale  busing  between 
city  and  suburbs.    Rehnquist,  Joined  by  Burger  and  Powell, 
dissented,  saying  that  the  lower  court  acted  incorrectly  in 
granting  an  injunction,  since  the  EAA  was  then  no  longer  in 
effect,  and  that  it  was  "extraordinarily  slipshod  judicial  proj: 
cedure'*  co  decide  che  case  wichouc  a  hearing. The  stace  board 
immediacely  asked  che  high  court  Co  reconsider  and  clarify  ics  ruling 
(chis  marked  che  firsc  cime  Philip  Kurland,  che  board* s 
appellace  counsel,  had  filed  a  rehearing  pecicion  wich  che 
Supreme  Courc)  buc  che  requesc  was  denied  in  January. ^^^^ 
Evans  III 

In  ics  remedy  opinion,  issued  May  19,  1976,  22  years  to 
the  week  after  Brown,  the  court  rejecced  all  nineceen  plans 
before  ic  and  opted  for  a  single  districc  covering  most  of 
northern  New  Castle  CounCy  .^^^^udge  Lay  con  dissenced  from  che 


135 


-51- 

iMjorlty*0  plan  I  but  concurred  In  Che  requlremonc  of  an  Incer- 
district:  remedy. 

For  purpoflofl  of  dlecuesloni  the  court  catesorlsed  tho 
nineteen  plena  aa  followa: 

I.  Wilmington- only  Plan 
II.  Inter-Dlatrlct  Plana 

A.  Voluntary  Plana  (magnet  schools »  free  transfer 
provisions) 

B.  Mandatory  Assignment  Plans  (clustering);  district 
boundaries  remain  unchanged;  students  are  transferred 
and  transported  among  districts. 

C.  Reorganization  and  Consolidation  Plans;  district 
boundaries  are  changed;  new  school  boards  assign 
students  within  the  area. 

The  87-page  majority  opinion,  written  by  Judge  Wright, 
set  forth  Che  court's  standard  of  judgment  in  classic  ''legalist" 
language. 

Our  duty  is  to  order  a  remedy  which  will  place  the  victims 

of  the  violation  in  substantially  the  position  which 

they  would  have  occupied  had  the  violation  not  occurred. 

...  In  light  of  this  standard,  we  must  determine  whether 

sufficiently  remedial  actual  desegregation  is  possible 

imder  a  plan  which  would  be  confined  to  the  boundaries 

of  the  present  Wilmington  district;  what  level  of  de^ 

segregation  will  at  a  mlnimtmi  establish  that  a  dual  system 

is  no  longer  operating;  how  wide  a  geographical  area  xmist 

be  included  to  accomplish  properly  that  result;  and  by 

what  method  and  with  what  safeguards  this  result  can  be 
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accomplished. 

The  court  also  rejected  the  argument  posed  by  suburban 

districts  --that  since  they  did  not  individually  commit  constitutional 
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violations,  they  should  not  be  brought  into  the  remedy: 

Such  a  defense  is  inadequate  where,  as  here,  the  local 
boards  are  creatures  of  the  state,  and  it  was  the  State 
Legislature  and  the  State  Board  of  Education  which  acted 
in  a  fashion  which  is  a  substantial  and  proximate  cause 
of  the  existing  disparity  in  racial  enrollments  in  the 
districts  in  Northern  New  Castle  County. 

Wilmington- only  Plan.     Central  here  was  the  court's 

definition  of  the  relevant  community: 

ill 

If  the  community  whose  characteristics  would  be  determ- 
inative of  the  weight  to  be  given  to  the  enrollment 
figures  were  seen  as  Wilmington  alone,  such  a  plan  might 
afford  the  relief  which  the  Constitution  requires  .   .  . 
[but]  in  these  circxmstances ,  it  is  apparent  that  the 
entire  northern  New  Castle  area  must  be  treated  as  one 
commimity  in  terms  of  its  population  characteristics, 
because  that  is  the  way  it  was  perceived  and  treated  by 
the  State  and  its  citizenry .^^^ 

Given  that  the  Wilmington  School  District  was  85  percent 

black,  and  that  the  suburban  schools  were  (except  for  De  La  Warr 

111a 

and  Appoquinimink)  over  90  percent  white,  the  court  con- 

cluded that  a  city-only  plan  could  not  possibly  achieve  the 
necessary  racial  balance. 

Voluntary  Plans.    Similarly,  the  zone  transfer  and  other 
voluntary  plans,  which  relied  on  the  magnet  concept,  offered 
little  promise  of  significant  desegregation. 

The  magnet  program  is  heavily  dependent  upon  the  unique 
drawing  power  of  particular  programs  and  faculty  to  attract 
and  hold  students.     There  is  necessarily  a  limited  market 
for  special  programs.     Absent  a  showing  that  significant 
desegregation  must  occur  in  fact  as  part  of  the  operation 

of  magnet  schools,  the  Court  canriot  accept  t  he  plan.  No 

112 

such  showing  has  been  made. 
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Mandatory  Assignment  (Cluster)  Plans.     The  court's 

objection  lo  these  plans  was  not  based  on  their  inability 

to  achieve  racial  balance: 

Where  desegregation  is  to  take  place  in  one  school 

district,  the  use  of  clusters  and  pairings,  as  well  as 

other  sorts  of  reassignment  and  transportation  schemes  offer 

the  be'iSt  guarantee  that  actual  desegregation  will  take 
113 

place.  * 

Rather,  -  the  court  felt  that  an  inter-district  transportation 

plan,  standing  alone,  would  be  prohibitively  difficult  to 

administer  and  "fraught  with  complex  problems  unsuited  for 
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j  udicial  determination . 

•  In  Delaware  local  districts  have  had  a  long  history 
of  control  over  curricultmi  and  text  choice,  as  well  as 
the  common  governmental  functions  of  setting  and  levy- 
ing taxes,  and  maintaining  commmication  and  accounta- 
bility between  administrators  and  parents.  The  trans- 
portations schemes  would  endanger  all  of  these^ functions , 
or  make  their  performance  much  more  difficult. 

The  court's  discussion  of  the  Wilmington  School  Board's 


cluster  plan  in  particular  bears  quoting  at  length: 

The  Wilmington  Metro  Plan  .   .    .  would  place  the 
Court  in  the  ongoing  position  of  general  supervisor  of 
education  in  New  Castle  County.     In  the  event  of  dis- 
agreements over  curriculum  patterns  or  textbooks,  the 
4l      Court  or  a  master  would  have  to  step  in.    Moreover,  the 
relationship  of  parents  to  the  school  their. child 
attends,  and  the  interests  which  they  take  in  the  opera- 
tion and  policies  of  that  school  can  be  an  important 
determinant  of  the  success  of  the  child  in  education. 
.    .   .  The  Wilmington  Metro  Plan  would  make  it  much 
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more  difficult  for  individual  parents  to  require 

accountability  from  teachers  and  administrators  who  are 

employed  by  districts  other  than  that  of  their  voting 
116 

residence . 

The  dourt  was  quick  to  note  that  administrative  complexity  was 
not  automatic  grounds  for  rejection: 

The  mere  fact  of  extra  administrative  burden  is  not,  of 
course,  sufficient  to  make  a  plan  so  impracjtical  or 
burdensome  as  to  be  beyond  the  equity  power'  of  the  Court. 

But,  where  other,  less  problematic  methods  were  available,  the 

court  said  it  was  obliged  to  pursue  those.     More  specifically, 

"such  plans  are  better  drawn  where  the  greatest  possible  degree 

of  control  is  in  the  hands  of  local  leaders  acting  in 
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accordance  with  constitutional  limitations."        The  court 

concluded  that  no  cluster-typis  plan  would  satisfy  "the  test  of 

administrative  feasibility  which  is,  in  our  view,  an  absolute 
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prerequisite  to  the  long-range  success  of  any  remedy." 

Reorganization  Plans >     The  court  was  quick  to  note  that 

its  power  to  order  a  reorganization  plan  was  not  in  doubt. 

Moreover,  it  considered  such  a  remedy  particularly  appropriate 

here,  given  that  one  of  the  violations  involved  improper 

school  district  reorganization.     Nevertheless,  the  state 

board's  consolidation  plan  was  rejected  because  it  required 

judicial  decisions  for  which  there  was  "little  guidance  from 
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state  or  federal  constitutional  guarantees:" 

The  State  Board  and  suburban  districuts  would  have  us 
determine  e.g.,  where  present  districts  should  be  cut, 
and  what  weight  should  be  given  to  equalizing  tax 
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assessments  or  populations  .   •   •   [T]he  issues  of 
transportation  time  and  population  levels  of 
appropriately  sized  districts  ought  to  be  dealt 
with  explicitly  by  State  education  of  f  icials  .-'•^^ 

The  court  also  dismissed  De  La  Warr's  proposed  countywide 

district,  because  it  would  mean  ordering  "a  major  shift  in 
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Delaware  school  policy." 

The  Court's  Own  Remedy.     Having  concluded  that [wjithout 
reorganization  of  some  kind,  no  plan  will  be  .    .  . 
administratively  feasible.   .   .  "^^3  cQUrt  offered  its  own 

plan  —  a  single  school  district  encompassing  most  of 
northern  New  Castle  County.     What  distinguished  the  court's 
plan  from  De  La  Warr's   (as  well  as  from  the  18  other  plans) 
primarily  was  its  "default"  status:     it  would  take  effect  only 
if  the  state  failed  to  come  up  with  its  own  acceptable 
reorganzation  plan. 

The  change  wich  we  require  intra,  although  initially 

setting  up  a  large  district,  is  not  only  subject  to 

appropriate  subdivision  for  local  control  over  issues 

of  policy  in  particular  schools,  or  local  initiative 

with  regard  to  curriculum,  etc.,  but  is  also  subect 

to  redivision  into  smaller  governmental  units  by  action 

of  the  State,  so  long  as* [it  does  not  frustrate]  the 
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desegregation  objective. 

The  judges  reiterated  this  at  several  points,  for  example  in 
setting  out  the  governance  mechanism  for  the  consolidated 
district: 

We  repeat  that  the  State  Legislature  and  the  State 

Board  of  Education  may  take  such  steps  as  are  not 

violative  of  constitutional  rights  to  change  the  pattern 
125 

set  here.  c  X40 
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Concern  with  State  Law.     The  court  emphasized  that  in 
deteirmining  a  reorganization  plan,  it  had  tried  to  comply  with' 
state  law  wherever  possible: 

It  would  seem  clear  that  we  are  not  bound  by  state 

law,  for  this  is  a  matter  of  a  federal  remedy  for  a 

violation  of  federal  rights.   .   .  However,  we  read 

Milliken  as  requiring  that  the  equity  court.   .   .  give 

proper  deference  to  the  traditions  and  acts  of  the 
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states  in  setting  up  educational  units. 

This  posed  a  dilemma  for  the  court,  in  that  the  State 
legislature's  intent,  as  expressed  in  the  EEA,  was  that 
reorganization  be  limited  to  (1)  whole  districts,  and 
(2X  districts  with  fewer  than  12,000  students.     To  satisfy 
the  12,000-pupil  provision  would  requre  the  tourt  to  split 
up  the  Wilmington  School  District,  and  would  necessarily  go 
against  the  legislature's  intent  in  that  regard.  More 
important,  were  the  court  to  divide  up  Wilmington,  it  would 
be  assuming  responsibilities  better  left  to  local  decision 
makers . 

Local  community  control  is,  of  course,  an  important 
feature  of  American  education,  and  we  are  required 
to  give  deference  to  it  unless  circumstances  dictate 
Otherwise. 

More  specifically, 

.Ct]he  alternative  [to  consolidation]  would  be  for 
the  Court  to  attempt  to  redistribute  the.  population 
and  tax  ratables  of  the  area  by  drawing  new  district 
lines.   .   .  Even  if  we  were  to  assume,  as  the  State 
Board  evidently  did,  that  Wilmington  should  be  treated 
as  the  source  of  the  "problem"  and  that  no  other  district 
lines  need  be  shifted,  we  would  be  required  to  determine 
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which  alternative  presented  by  the  parties  was  the 
"fairest"  way  to  split  that  district.     For  the  court 
to  become  involved  in  such  a  task  in  the  first 
instance,  would  be  to  raise  mar./  of  the  problems  which 
the  Supreme  Court  in  Milliken  found  to  be  unsuited  for 
judicial  determination.  "^^^ 

The  court  thus  opted  to  ignore  the  12,000-pupil  limitation 

and  consolidate  multiple  districts,  though  "sub/ect  to  the 

power  of  the  Legislature  to  redivide  the  areas  in  the  future, 

using  appropriate  lines  which  are  non-racial  in  their 
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purpose  and  effect.""^ 

Geographic  Area,     A  less  important  remedy  question  was 
which  areas  to  include  in  the  consolidation.     At  issue  were 
two  outlying  districts  —  Appoquinimink  and  Newark.  The 
court  chose  to  exclude  the  distant  Appoquinimink,  which  already 
had  a  30  percent  minority  enrollment.     But  Newark's  inclusion 
was  deemed  feasible  in  terms  of  distance,  and  desirable  in 
other  respects  —  specifically,  those  demonstrated  earlier 
by  Mt.  Pleasant  attorneys. 

Cu]ncontradicted  testimony  indicates  that  the  stability 

of  any  desegregation  plan  is  enhanced  by  the  inclusion 

of  larger  geographical  areas  and  higher  white 

populations.     The  Court  cannot  ignore  the  fact  brought 

so  forcefully  to  its  attention  that  desegregation  is 

costly,  in *ways  beyond  dollars • spent  on  additional 

equipment  and  training.     The  difficulties  of  declining 

tax  bases,  and  the  problem  of  preventing  grov/th  areas 

from  maintaining  the  duality' of  schools  in  the  Northern 
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New  Castle  County  area  require  the  inclusion  of  Newark. 


142 


-58- 


Racial  Ratios.     Having  "produced"  a  district  with 

131 

approximately  80,000  students,  79  percent  of  them  white, 
the  court  turned  to  the  sensitive  question  of  "numbers." 

Ordinarily,  racial  enrollments  of  each  school  would 
not  be  a  question  to  be  addressed  initially  by  this 
Court.    As  the  Supreme  Court  said  in  Swann ,  assignment 
of  students  is- first  and  foremost  a  function  to  be 
performed  by  local  officials  in  light  of  local 
conditions.     We  do  not  propose  the  imposition  of 
definitive  racial  quotas  for  particular  schools. 
J^hat  we  set  forth  here  is  not  a  determination  of  a 
"quota."     Rather,  it  is  a  statement  of  what  will  be 
considered  a  desegregated  school  upon  any  necessary 
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review  of  actual  assignments  made  by  local  officials. 

The  judges  rejected  those  numbers  arrived  at  by  taking  the 
actual  minority  enrollment  plus  or  minus  15  percent  ("the 
usual  figure") . 

CT]hat  figure  [+  15  percent]  would  produce  the 
substantial  possibility  of  minority  enrollments  of 
under  10%  in  predominantly  white  schools.   .   .  [s]uch 
a  figure  presents  severe  difficulties  in  the  "identity" 
of  minority  youngsters,  who  would  not  see  fellow  ^ 
minority  students  in  positions  of  leadership  in  the 
school.     Moreover,  the  15%  variation  would  allow 
enrollments  in  schools  at  the  higher  end  of  the  range 
to  approach  40%  black  enrollment,  a  figure  which  is 
said  to,  produce  a  substantial  likelihood  of  white  flight. 

Instead,  based  on  "all  of  the  factors"  in  the  case,  the 

court  determined  that  schools  with  a  10  to  35*  percent  black 
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enrollment  would  be  considered  prima  facie  desegregated. 
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Interim  Board.     In  setting  up  a  governance  system  for 
the  consolidated  district,  the  court  again  sought  to  comply 
with  state  law.     The  Court  called  for  an  Interim  Board  which 
would  be 

appointed  in  accordance  with  the  system  used  in  the 
reorganizations  under  the  Educational  Advancement  Act. 
That  is,  the  new  board  will  consist  of  xive  members 
appointed  by  the  State  Board  of  Education  from  among 
the  existing  boards  of  the  component  districts. 

This  directive  would  necessarily  result  in  certain  districts 
being  unrepresented.     However,  the  court  stated  that  the 
alternative  of  devising  its  own  method  of  selection  or 
election  seemed  less  desirable  than  following  state  law. 
Moreover,  limiting  the  number  of  board  members  to  five  would 
allow  them  "to  work  closely  together  and  to  be  called 
together  quickly  to  deal  with  policy  matters.  "^^^  Making 
numerous  references  to  "local  control"  over  school  operations, 
•the  court  left  responsibility  to  the  board  for  pupil  assignment 
levying  taxes,  hiring  faculty  and  setting  curriculum. 

Teachers .     The  court  did  not  order  an  affirmative  action 
plan  for  teachers  because  it  lacked  information  in  the  record 
upon  which  to  determine  the  scope  of  any  alleged  violation, 
and  had  no  basis  upon  which  to  order  such  a  plan.     The  other 
faculty-related  issue  concerned  the  "leveling-up"  of 
salaries  and  benefits   (all  teachers  are  brought  up  to  the 
level  of  the  highest  paid  ones)  as  part  of  the  reorganization — 
a  policy  recommended  by  teachers '  and  educational  groups  to 
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ease  labor  strife,  required  by  the  EAA  for  consolidated 

districts f  and  estimated  to  cost  $14  million  annually  for 
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New  Castle  Countyt'^ '  The  court  declined  to  order  leveling-up 
for  three  reasons:     (1)  it  wanted  to  avoid  freezing  the 
reorganization  plan  in  place;    (2)  it  had  no  figures  on 
salaries  disparities;  and  (3)   it  felt  that  issue  which 

would  affect  "tax  rates  and  day-to-day  operations"  was  better 
left  to  local  decision  makersr':^^  (Leveling-up,  along  with  the 
12,000-pupil  limitation f  represent  the  two  points  where  the 
remedy  ruling  conflicted  with  state  law.) 

Other  Remedy  Issues.     The  court  called  for  a  two-year 
pha^e^±ii..of  the  plan,  beginning  in  Fall,  1977,  for  the  upper 
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grades  and  involving  virtually  all  students  by  September,  1978. 
(The  Fall,  1977  starting  date  gave  school  officials  an 
unexpected  delay.)     "Rising"  seniors  and  kindergarten  children 
were  exempted  from  reassignment. 

The  court  welcomed  attempts  to  desegregate  voluntarily 
through  magnet  schools  and  other  means.     However,  such  attempts 
would  in  no  way  affect  the  state  board's  ultimate  responsibility 
to  desegregate: 

Thus,  if  the  new  board  were  to  try  magnet  schools  to 

desegregate  the  upper  elementary  grades  during  the 

first  year  of  operation,  the  Court  will  follow  the 

attempt  with  great  interest.     Regardless  of  the  success 

of  that  endeavor,  however,  the  Court  will  require  the 

plan  to  achieve  actual  effective  desegregation  for  all 
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affected  grades  by  the  second  year  of  operation.   .  . 
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With  regard  to  bilingual  education,  the  Interim  Board 

was  instructed  to  insure  that  affected  students  would  be 

placed  in  schools  in  sufficient  numbers  to  allow  such*  programs 
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to  continue.     The  court  did  not  treat  other  major  curricular 
or  administrative  concerns  (except  for  monitoring  of  the 
remedy,  discussed  below) .     Nor  was  the  issue  of  taxation  or 
fund  expenditure  addressed,  beyond  the  discussion  noted  above 
on  leve ling-up . 

The  court  declined  to  rule  on  three  miscellaneous  issues. 
Using  a  Vgood  faith"  rationale,  it  dismissed  the  Wilmington 
board's  proposed  moratorium  on  new  construction  in  predominantly 
white  areas : 

r 

We  must  assume  that  local  authorities  charged  with  the 
implementation  of  the  plan  will  dr*  so  in  good  faith, 
and  will  follow  existing  law  with  r^^gard  to  the 
construction  of  new  facilities. 

Although  it  had  ruled  in  Evans  II  that  state  transportation 
subsidies  to  students  attending  private  schools  had 
contributed  to  segregation,  the  court  refused  to  halt  the 
practice. 

Any  injunction  against  the  continuation  of  the  State's 

policy  of  providing  this  subsidy  must  await  a  showing 

of  its  effects  under  the  operation  of  the  remedial  plan 
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here  ordered. 

By  the  same  rationale,  the  court  refused  to  appoint  a 
monitoring  commission. 

[w]e  see  no  need  for  such  a  commission  to  be  invested 
with  power  by  the  Court.   "The  existing  committees  have 
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derived  their  power  from  the  concern  of  State  or  local 
officials  and  groups.     To  add  the  power  of  the  Court 
to  these  groups  would  raise  disturbing  issues  of  how 
to  support  and  supervise  such  an  ad  hoc  "master .  "''•^^ 

Quality  of  Education.     Finally,  the  judges  underscored 
their  desire  to  leave  educational  decisions  to  educators. 
The  comments  bear  quoting  at  length: 

The  operation  of  public  schools  is  traditionally  a 
matter  of  local  concern,  and  properly  so.     This  Court 
has  intervened  only  reluctantly  in  that  process,  and  only 
for  limited  purposes.     We  were  urged  throughout  the 
hearings  in  this  case  to  be  concerned  with  the  "quality 
of  education"  offered  by  the  area  schools.     That  is 
much  more  properly  the  concern  of  local  officials  and 
the  parents  of  children  in  the  schools.     Our  duty  here 
is  not  to  impose  quality  education  even  if  we  could 
define  that  term,  though,  we  must  be  conscious  that  the 
implementation  of  the  remedy  does  not  defeat  the 
ability  of  local  agencies  to  fulfill  their  duty  to 
offer  it.     We  do  not  find  in  Brown  a  mandate  for  District 
Courts  to  concern  themselves  with  how  well  the  educative 
function  is  performed.   .   .  There  has  been  much  discussion, 
and  there  undoubtedly  will  continue  to  be  much  writing 
upon  the  topic  of  whether  black  children  learn  better 
in  desegregated  classrooms.     [But]  our  holding  does  not 
rest  upon  those  considerations,  not  least  because  judges 
are  unqualified  and  inexpert  in  answering  such  questions?*^ 

The  three-judge  ^court  then  dissolved  itself,  retaining 
supervisory . jurisdiction  within  the  district  Court. 

Layton's  "But  for"  Dissent.     Judge  Lay ton  concurred  in 
that  part  of  the  opinion  requiring  interdistrict  busing,  since 
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he  agreed  that  the  "Wilmington  Only"  plan  as  submitted  fell 
short  of  meeting  constitutional  standards,  but  he  objected 
to  the  majority's  plan  as  overkill.    He  disputed  the  "stroke 
of  a  pen"  abolishment  of  11  school  districts,  the  assumption 
that  " 'but  for'   the  constitutional  violatiom,  Wilmington 
schools  would  still  be  80%  White  and  20%  BlacJc,"  and  the 
decision  to  bus  unnecessarily  large  numbers  of  students^^^ In 
its  place.  Lay ton  recommended  achieving  a  75-25  black-white 
ratio  in  Wilmington  schools  (what  a  "reasonable  man"  would 
consider  to  constitute  desegregation)  through  the  exhange  of 
2,000  Wilmington  blacks  with  an  equal  number  of  suburban  whites. 

The  formal  order  to  implement  the  May  19  ruling  spelled 
out  how  the  Interim  School  Board  would  be  funded:  through 
costs  shared  by  districts  on  the  basis  of  assessed  valuation, 
with  the  state  board  paying  the  same  amount  paid  by  that 
district  with  the  highest  assessed  valuation  (Newark).  The 
judges  rejected  a  request  to  expand  the  hoard  from  five  to 
eleven  members.     Gibbons  said  the  court  had  been  guided  by 
the  1968  FAA,  which  required  five-member  interim  boards 
following  district  consolidation,  but  he  added  that  this  did 
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not  preclude  the  General  Assembly  from  expanding  the  new  board. 

The  court  also  rejected  the  Wilminton  board's  request 
that  it  be  allowed  to  remain  in  existence  after  the  appeals 
process  was  'over  so  as  to  monitor  the  Interim  Board.  Gibbons 
said  that  if  the  board  didn't  conform  to  the  court's  order, 
"we'll,  hear  about  it."^^^  He  added  that  the  new  board  had  less 
leeway  in  drawing  up  the  desegregation  plan  than  some  people 
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belleved:  "The  opinion  sets  forth  the  desegregation  plan. 

The  new  board  will  only  draw  up  a  pupil  assignment  plan." 

Response  to  Evans  III.    Within  days,  the  state  General 

Assembly  approved  a  package  of  legislation  prepared  by  its 

joint  legislative  desegregation  committee.    The  package 

contained  four  bills  which:  1)  by  constitutional  amendment » 

gave  the  assembly  the  power,  then  held  exclusively  by  the  suate 

Board,  to  change  school  district  boundaries;  2)  liberalized  the 

existing  law  on  voluntary  student  transfers  so  as  to  permit 

such  transfers  among  all  eleven  districts  and  with  the  permission 

of  only  the  receiving  school;  3)  expanded  the  InterdLm  Board 

from  five  to  thirteen  members  (two  each  from  Wilmington  and 

Newark,  and  one  from  each  of  the  smaller  districts);  4)  extended 
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the  life  of  the  joint  desegregation  committee  for  another  year. 

The  legislation  was  generally  consistent  with  action  being 

taken  by  the  state  board  to  implement  the  court  order.  In 

particular,  the  constitutional  amendment  was  in  line  with  a 

resolution  adopted  by  the  state  board  which  "vigorously 

oppos(ed)"  a  single  school  district  for  the  merged  area  and 

directed  the  Interim  Board  to  devel  p  a  multi-district  plan 
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as  one  of  its  first  tasks.    However,  State  School  Superintendent 

Madden  objected  to  the  bill  expanding  the  new  board,  stating 

that  he  and  many  other  educators  felt  a  smaller  panel  made  it 
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**ea8ier  to  get  agreement  and  to  get  things  accomplished/* 
VTendell  Howell,  president  of  the  Wilmington  Board,  had  also 
opposed  the  bill  because  it  diminished  the  20  percent 
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representation  granted  Wilmington  (and  Newark)  by  the  court. 
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The  New  Board.    Thirteen  interim  board  members,  nominated 
by  local  school  boards,  were  officially  confirmed  by  the  state 
board  on  July  B^^^The  News-Journal  described  them  as  a  •'t>'pical 
cross-section  of  Sew  Castle  County. "^^^ 

*  average  age:  45 

*  three  blacks;  ten  whites. 

*  six  employed  by  chemical  companies;  three  housewives; 

two  civil-servants;  one  self-employed. 

*  average  years  of  experience  on  school  boards:  8.5. 
(See  Appendix  for  full  list  of  members.) 

The  major  issue  facing  the  new  board  was  whether  to  sub- 
divide the  area  merged  by  the  court.    Nine  of  the  eleven 
merged  districts,  as  well  as  the  state  board,  favored  a  multi- 
district plan.     State  Superintendent  Madden  was  perhaps  the 
staunches t  proponent:  *'I  \rLll  fight  with  every  strength  in  me 
to  oppose  the  tendency  to  move  to  centralization  in  the  name 

of  economy,  efficiency  or  the  like.    I  think  it  (a  countywidc 
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plan)  is  foreign  to  Delaware's  system  of  operation.*' 

The  strongest  advocate  of  a  countywide  plan  remained  De 
La  Warr  Superintendent  Laurence  Hopp.    However,  Hopp's  reason- 
ing was  often  discounted  by  others  because  De  La  Warr  stood 
to  benefit  the  mos*-  from  an  equalized  county  tax  rate.  Lula 
Cooper,  the  single  black  member  of  the  state  board,  was  the 
only  other  public  figure  to  question  the  multi-district  plan. 
(A  second  member  of  the  state  board  voted  against  directing 
the  Interim  Board  to  develop  a  multi-district  plan,  but  only 
so  as  not  to  foreclose  the  new  board's  options.)^ 
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Goals  by  the  Pomd.     By  early  fall,  an  interim  board  task 
force  (one  of  16)  was  immersed  in  studying  how  to  reorganize 
the  covin ty  to  desegregate.     Guding  the  study  was  the  new  board' 
overall  plan  —  a  four  pound  tome  outlining  16  goals,  100 
objectives,  and  700  "key  events. "^^^  With  respect  to  reorganiza 
tion,  equalizing  per-pupil  spending  among  districts  was  a 
priority  second  only  to  meeting  the  court-mandated  racial 
ratios.     Third  in  importance  was  maintaining  existing  district 
boundaries  as  closely  as  possible. ^^"^ 

Three  reorganization  plans  emerged  as  strong  candidates 

for  reorganization:  a  unitary  plan  —  similar  to  the  court's 

single-district  remedy,  but  with  regional  superintendents 

added;  a  multi- district  plan       Wilmington  divided  like  a 

pie  among  five  or  six  newly-formed  suburban  districts;  and 

an  intermediate  olan  —  leaving  the  eleven  districts  intact 

and  establishing  an    intermediate  board    to  assign  pupils 
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across  district  lines. 

While  the  intermediate  plan  had  serious  drawbacks  in  the 
new  board's  eyes       primarily,  .that  children  would  be  attending 
school  in  districts  where  their  parents  had  no  direct  control 
—  there  were  major  offsetting  benefits.     The  plan  minimized 
the  need  to  level-up  teachers'  salaries,  preserved  all  .existing 
administrative  jobs  (a  Superintendents    Comcil  exercised 
strong  control  over  interim  board  decisions) ,  and  was  easily 
reversible  in  the  event  of  a  favorable  appeal.    Moreover,  the 
plan  offered  the  best  chance  of  approval  by  a  state  legislature 
xmwilling  to  take  an^''  positive  „steps  toward  reorganization.  ^ 
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Supreme  Court  Dismisses  Evans  Again.     The  prospect  of 
an  appellate  court  overturning  the  three-judge  remedy  grew 
dim  in  the  closing  months  of  1976.     In  September,  the  state 
again  filed  a  "jurisdictional  statement"  with  the  Supreme 
Court,  this  time  supporting  its  motion  to  appeal  directly  the 
district  court  remedy  order.     State  board  attorneys  argued  that 
the  three-judge  panel  had  exceeded  its  authority  in  ordering 
an  interdistrict  remedy  and  establishing  racial  ratios,  and 
requested  the  high  court  to  clarify  its  post-Milliken  position 
on  metropolitan  remedies:  "Even  a  reversal  of  this  court's 
decision  (in  the  Detroit  case)  is  to  be  preferred  to  the  uncer- 
tainty that  now  reigns,  an  \incertainty  that  spawns  social 
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conflict. 

The  s.tate  grew  more  optimistic  that  the  Supreme  Court 

would  take  the  case  in  October,  when  the  U,S,  Department  of 

Justice  filed  a  brief  arguing  that  the  district  court  ruling 

went  too  far  in  requiring  the  creation  of  a  single  consolidated 

school  district  and  in  setting  racial  attendance  ratios  for 

each  school.     The  brief  was  a  mixed  blessing  however^  since 

it  \^nt  on  to  argue  that  the  district  court's  findings  would 

164 

require  "a  significant  interdistict  remedy."       Th..-  Justice 

Department  also  maintained  thn.t  the  Supreme  Court  should  not 

have  jurisdiction  over  the  case  at  this  time  --  rather  the 

Third  Circuit  should  hear  the  appeal        because  the  three-judge 

panel  should  have  dissolved  itself  after  the  liability  phase 
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of  the  case,  leaving  the  remedy  phase  to  a  single  judge. 

All  of  the  suburban  school  districts  but  De  La  Warr  filed 
briefs  with  the  Supreme  Court  as  well.     Four  of  the  districts 
not  adjoining  Wilmington  argued  that  they  had  special  reasons 
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for  being  left  out.     Others  raised  questions  about  the  absence 

of  findings  of  discriminatory  intent  and  the  limits  of  the 
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court's  power. 

But  to  the  frustration  of  the  appellants,  many  of  whom 

were  convinced  they  could  win  if  only  the  Supreme  Court  would 

agree  to  hear  the  case,  the  appeals  were  dismissed  on  November  29 
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for  "want  of  jurisdiction."       The  high  court  did  not  explain 

its  action,  but  a  subsequent  appeals  court  opinion  speculated 

that  it  was  for  the  reason  the  Justice  Department  had  argued: 

there  was  no  need  for  a  three-judge  court  to  determine  the 

remedjr^^^Following  this  setback,  the  state  appealed  to  the 

Third  Circuit  to  overturn  the  desegregation  order,  and 

prepared  for  many  more  months  of  waiting. 

A  week  after  refusing  to  hear  Evans,  the  Supreme  Court 

remanded  the  Austin,  Texas  school  desegregation  case' for 

revision  in  light  of  the  Washington  v.  Davis  holding  on 

discriminatory  intent.     State  board  attorneys  immediately 

asked  the  district  court  to  delay  planning  and  implementation 
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of  desegregation  pending  the  outcome  of  its  appeal.  Interim 
Board  president  Gilbert  Scarborough  openly  criticized  the 
state's  ta..-j.iig,  saying  the  new  board's  efforts  should  not  be 
halted  until  a  desegregation  plan  was  completed^"^^In  response 
to  the  state's  request,  U.S.  District  Court  Judge  Murray  M. 
Schwartz  set  a  hearing  for  the  following  Monday. 

Enter  Judge  Schwartz.    When  Judge  Caleb  Wright  relinquished 
the  school  desegregation  case  in  1976,  after  having  been 
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involved  in  it  since  1958,  ic  was  especially  —  well,  fitting  — 

that  Murray  M.  Schwartz,  should  take  over.    A  Pennsylvania 

native,  Schwartz  had  originally  come  to  Delaware  in  1956  to 

serve  as  the  first  law  clerk  to  the  recently-appointed  Wright. 

The  two^en -"developed  a  strong  affection  and  respect  for  one 

another  during  that  year.     Then,  in  1973,  it  was  the  vacancy 

created  by  Wright's  retirement  to  senior  status  that  Schwartz 
was  appointed  to  fill. 

According  to  Chief  Judge  James  L.  Latchum,  who  oversees 

the  weekly  meetings  where  district  court  cases  are  allocated, 

when  Wright  relinquished  the  Evans  case,  Schwartz  was  the  only 

judge  available  to  handle  it'^^-'-But  most  lawyers  in  the  case 

were  surprised,  expecting  Wright  himself  to  keep  the  case 

after  the  three-judge  panel  disbanded. 

The  following  is  taken  verbatim  from  a  profile  on  Schwartz 
published  in  the  Sunday  News  Journal.  Nov.  20,  1977: 

Finding  out  about  Schwartz's  life  off  the  bench  is 
not  an  easy  task.    A  very  private  man,  he  has  steadfastly 
refused  to  grant  personal  interviews.    What  has  been 
learned  about  him  for  this  profile  has  been  uncovered 
through  public  records  and  talks  with  his  associates,, 
almost  all  of  whom  asked  not  to  be  identified. 

Although  Schwartz  is  a  low-key  person,  his  friends 
report  that  he  is  warm  and  open  with  people  he  knows 
well.     His  former  law  clerks  describe  the  atmosphere 
in  his  chambers  as  informal,  and  say  he  is  easy-going, 
accessible  and  has  a  good  sense  of  humor. 

Some  hint  of  the  private  Schwartz  comes  across  in  the 
courtroom,  where  he  will  frequently  smile  over  an 
amusing  point  or  laugh  out  loud  if  someone  cracks  a  joke. 
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On  the  bench,  Schwartz  is  an  imposing  figure.  However, 
people  who  have  only  seen  him  in  his  judicial  robes 
often  comment  on  his  size  when  they  see  him  elsewhere 
since  Schwartz  is  5  feet  4  inches  tall. 

Born  in  Ephrata,  Pa. ,  in  the  heart  of  Pennsylvania 
Dutch  Country,  Schwartz  was  remembered  as  a  t  op  pupil 
from  his  youngest  days. 

"He  was  an  excellent  student,"  recalls  A,  Frank  Naddeo, 
editor  of  the  Ephrata  Review,  for  which  Schwartz  covered 
high  school  sports. 

A  frustrated  athlete,  Schwartz  managed  his  high 
school  football,  basketball  and  baseball  teams.  Today 
he  is  a  sailing  enthusiast  and  drives  an  orange  and 
black  Porsche  with  verve. 

Schwartz's  father  had  a  men's  clothing  store  in 
Ephrata,  where  Schwartz  worked  part-time  as  a  student. 
After  graduating  from  high  school,  he  went  to  the  Whar- 
ton business  school  division  of  the  University  of 
Pennsylvania  where  he  received  his  undergraduate  degree 
in  1952.     He  attended  the  university's  law  school,  where 
professors  still  speak  of  him  as  an  excellent  scholar. 

Schwartz  came  to  Delaware  in  1956  and  started  as 
a  clerk  for  Wright,  now  a  senior  district  judge. 

In  1959  he  was  appointed  a  deputy  attorney  general. 
He  also  maintained  a  law  practice  with  Murdoch,  Longobardi, 
Schwartz  and  Walsh.    Joseph  J.  Longobardi,  now  a  Superior 
Court  Judge,  and  Schwartz  both  quit  the  attorney  general's 
office,  in  1961,  saying  that  the  office  was  desperately 
xinderstsf  f  ed. 

Eight  years  later,  Schwartz  was  named  a  bankruptcy 
referee,  a  part-time  job.     During  his  tenure  he  pre- 
sided over  the  Lammot  du  Pont  Copeland  Jr.  bankruptcy 
proceedings,  the  largest  personal  bankruptcy  ever 
until  then. 
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Later,  Schwartz  also  took  an  active  part  in  the 
Family  Court,  where  he  helped  revamp  that  judicial 
system.    At  that  time,  lawyers  hoped  Schwartz  might 
consider  a  judgeship  on  Family  Court  because  of  his 
thorough  and  diligent  work  on  the  project. 

Since  coming  to  Delaware,  Schwartz  has  maintained 
his  reputation  as  a  highly  capable  lawyer.    When  Sen. 
William  V.  Roth  Jr.,  R-Delaware,  set  up  a  search 
committee  in  1974  to  help  him  nominate  a  federal 
judge,  Schwartz's  name  came  up. 

"Schwartz  was  considered  a  capable  guy  who  did 
his  homework/'  said  another,  and  "we  were  looking  (to 
nominate)  either  an  Italian  or  a  Jew,"  he  added.  "But 
I  never  could  understand  why  Schwartz  got  the  appointment 
he's  too  apolitical." 

Schwartz  also  has  a  reputation  as  a  conservative.  This 
will  starprise  those  who  think  of  him  as  a  liberal  on  the 
bench.     "I  think  it's  more  the  cases  he'd  gotten  than 
his  philosophy,"  said  one  associate. 

"It's  very  fortunate  he  has  children  involved  (in 
desegregation),"  says  a  friend.     "He  knows  how  parents 
feel  and  has  a  sympathetic  attitude." 

Schwartz,  who  lives  at  170  Brecks  Lane,  Henry  Clay, 
in  The  Alexis  du  Pont  School  District,  has  three 
daughters ,  Stacia,  16,  Susan,  11;  and  Merle,  9, 
According  to  friends  he  is  very  close  to  his  children. 

Schwartz'  Other  Rulings.     Even  before  he  had  gotten  an 
opportunity  to  anger  Delaware  residents  with  his  decisions  on 
school  desegregation,  Schwartz  issued  two  rulings — one  on 
homosexual  rights,  the  other  on  prison  overcrowding- -destined 
to  make  hardhats  everywhere  curse  the  courts-    When  Richard 
Aumiller  was  dismissed  from  the  University  of  Delaware  faculty 
for  alleged  advocacy  of  homosexuality,  Schwartz  chastized 
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the  university  and  its  president^'^^He  also  ordered  that  Aumiller 

be  given  $12,454  in  back  wages  and  $15,000  in  compensatory  and 
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punitive  damages.    Even  more " controversial  was  Schwartz'  ruling 
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on  prison  conditions,  summarized  in  the  following  article. from 
the  Feb.  17,  1977  VJilmington  News -Journal; 

Describing  the  Delaware  Correctional  Center  as 
']a  powder  keg  capable  of  explosion  at  any  time," 
U.S.  District  Judge  Murray  M,  Schwartz  yesterday 
ordered  prison  officials  to  reduce  the  maximum 
inmate  population  in  two  stages  to  475  by  July  1,, 

The  population  of  the  prison  north  of  Smyrna 
was  680  yesterday.     In  December,  the  population  was 
around  760  in  the  facility  designed  for  a  maximum 
capacity  of  531. 

In  an  88-page  opinion',  the  most  in-depth  critique 
ever  written  of  the  six-year-old  $13  million  prison, 
Schwartz  noted  the  many  weaknesses  of  a  facility  once 
touted  as  a  model  prison  for  the  nation. 

He  touched  on  rampant  homosexual  attacks,  thievery 
among  prisoners,  low  staff  morale,  widespread  idleness, 
poor  health  facilities  and  inmate  disturbances 
that  "could  easily  become  a  major  riot."    At  one  point, 
he  called  the  prison  "a  ticking  time  bomb." 

Schwartz  admitted  he  went  further  afield  than  re- 
quired and  offered  "viable  options  available  to  the  . 
State  of  Delaware  to  protect  its  citizenry"  by  keeping 
the  prison  population  dovm  to  a  workable  level. 

The  judge's  opinion  was  the  result  of  a  suit  brought 
against  Department  of  Correction  officials  by  a 
group  of  prisoners  through  the  Community  Legal  Aid 
Society. 
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After  the  December  trial,  Schwartz  ordered  the 
population  of  the  prison  reduced  to  700,  and  officials 
released  certain  prisoners  guilty  of  no'^-violent 
crimes  on  furloughs,  work  release,  and  lower  bail. 

In  his  final-opinion  yesterday,  Schwartz  said: 

Until  March  15,  the  maximum  prison- population  shall 

be  700. 

~  Between  March  15  and  June  30,  the  maximum  inmate^ 
population  shall  be  600. 

—  After  July  1,  the  maximum  population  shall  be  475. 
 •  All  cells  used  as  permanent  living  quarters  shall 

be  single  cells  containing  a  minimum  of  60  square 
feet  of  floor  space,  except  the  four  receiving 
cells  known  as  "the  bull  pen.*' 

—  All  dormitories  shall  have  flush  toilets  or  urinals 
and  lavatories,  in  the  ratio  of  one  to  eight  inmates 
After  July  1,  this  year,  there  shall  be  no  double 
cells,  and  any  area  not  designed  or  converted 

for  permanent  residence  use  will  not  be  used  to  hous 
inmates  on  a  permanent  or  temporary  basis. 
Hallways  in  the  pre-trial  section  of  the  prison, 
television  rooms,  libraries,  staff  dining  rooms, 
and  certain  sections  of  the  prison  hospital  "not 
designed  or  converted  for  permanent  housing  of 
inmates"  must  not  be  used  for  housing  of  prisoners. 
— After  July  1,  the  prison  hospital  shall  be  used 
only  for  those  who  are  physically  ill  "and  for  an 
aggregate  of  no  more  than  10  inmates  segregated 
for  their  oxm  protection  or  who  are  emotionally 
disturbed." 

Trial  testimony  revealed  that  the  prison  hospital, 
designed  for  a  capacity  of  26,  was  used  to  house 
healthy  inmates  in  addition  to  sick  men  and  that 
the  hospital  usually  had  an  average  of  50  inmates, 
only  nine  considered  physically  ill  or  exhibiting 
"bizarre  behavior." 
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The  Judge  took  emergencies  into  consideration, 
ruling  that  on  and  after  March  15,  the  total  emergency 
population  shall  not  exceed  600. 

Schwartz  also  ordered,  "In  the  event  of  new 
construction  the  maximum  inmate  population  shall  be 
increased  to  92  per  cent  of  the  number  of  inmates 
capable  of  being  housed  in  the  new  buildings/' 

The  federal  judge  said  he  did  not  want  to  intrude 
into  state  affairs,  but  "relief  has  been  ordered  in 
this  case  because  the  State  of  Delaware  has  failed  to 
adhere  to  its  own  statutes  and  regulations." 

The  state  must  decide  "whether  to  embark  upon  an 
expensive  program  of  building  and  staffing  more  prisons 
like  the  Delaware  Correctional  Center  or  to  pursue 
vigorously  the  development  of  less  costly  alternatives 
to  prison." 

Schwartz'  opinion  and  subsequent  order  contain  a 
detailed  foinuula  for  prison  officials  to  comply  with 
the  capacity  rules. 

Schwartz  also  expressed  doubt  that  any  new  housing 
for  prisoners  can  be  constructed  in  the  near  future. 

He  suggested  diversion  of  non-serious  offenders 
from  prison  through  bail  reform  and  placement  of  a 
deputy  attorney  general  in  the  magistrates  courts  to 
avoid  unnecessary  imprisonment.  f 

"Can  the  state  of  Delaware  afford  the  financ^Sl 
and  social  costs  of  incarcerating  individuals  who 
do  not  require  incarceration  and  incarcerating  others 
longer  than  is  necessary  to  protect  society?"  he  • 
asked . 

"What  would  be  the  result  if  selected  prisoners 
were  put  out  on  the  street  under  close  supervision? 
Even  an  unprecedented  ratio  of  one  supervisor  for  15 
inmates  would  still  be  five  times  less  expensive 
than  the  cxirrent  prison  staff  to  inmate  ratio,"  Schwartz 
said. 

The  program  of  work  services,  where  inmates  are 
assigned  to  community  projects  should  be  further 
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examined  for  expansion  to  more  than  New  Castle  County, 
he  said* 

The  restoration  of  the  half  way  house  in  the  open 
community,  now  discontinued,  might  be  reconsidered, 
he  said. 

Expansion  of  the  work-release  center  might  be 
considered  as  an  alternative  to  constructing  new 
prison  facilities,  he  said. 

Schwartz  saild  if  his  alternatives  were  implemented, 
about  235  prison  beds  would  not  be  necessary  and 
about.  11.5  million  would  be  saved. 

Evans  Continues  Under  Schwartz.     In  their  first  hearing 

before  Schwartz,  state  board  attorneys  argued  that,  in  the 

absence  of  a  court-ordered  delay,  the  board  would  be  forced 

to  take  *'costly  and  irreversible"  steps  before  the  appeal  was 

decided--specifically ,  making  contractual  agreements  with  teachers, 

administrators  and  bus  companies  that  would  be  binding  for  a 

year^^^ However,  Schwartz  found  the  request  "premature,"  since 

the  state  had  the  power  (as  provided  for  in  the  remedy  order) 

to  modify  the  court's  desegregation  plan. 

The  State  Board's  argument  assumes  that  the  legislature  will 
not  act  and  that  the  plan  outlined  in  .   .   .  [Evans  III] 
will  take  effect  on  July  1,  1977.     Only  if  the  General 
Assembly  fails  to  step  in  with  alternative  arrangements  for 
desegregation,  however,  will  the  local  and  State  boards  be 
required  to  take  the  steps  outlined  by  defendant  in  its 
motion. 

Moreover,  the  judge  noted  that  the  appeal' might  well  be  decided 
before  the  deadline  for  signing  contracts. 
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The  Intermediate  Plan.    Once  Schwartz  denied  the  delay, 

the  interim  board  members  rolled  up  their  sleeves  and  began 

debating  the  various  desegregation  plans.    It  took  little  over 

a  week  for  them  to  choose  the  eleven-district  intermediate  plan-- 

in  effect,  a  decision  to  delay  reorganization  for  a  year  or 

more^'^^Ironically,  the  plan  was  very  similar  to  Wilmington's 

earlier  clustering  plan,  which  the  state  and  suburban  boards  had 

so  deplored  in  the  remedy  hearings^:^^Mary  DiVirgilio,  a  board 

member  critical  of  the  choice,  described  it  as  "a  delaying  action, 
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hoping  the  court  will  bail  them  out-''  Jeffrey  Raff  el,  political 
science  professor  at  the  University  of  Delaware  and  a  member  of 

the  Delaware  Committee  on  the  School  Decision,  a  state  advisory 

group,  said  "it  would  have  been  a  miracle"  if  board  members  had 

voted  for  anything  but  the  intermediate  plan,  given  that  the 

board's  expansion  to  thirteen  members  meant  "it  represented 

districts  more  than  it  [did]  parents  and  students."    "The  court 

realized  that,"  Raff el  said,  referring  to  the  judges'  decision 
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to  have  five  members  jointly  represent  all  eleven  districts. 

In  response  to  a  strong  plea  by  Wendell  Howell,  the  new  board 

delayed  its  decision  on  student  assignment.     Most  board  members 

favored  a  "center  plan"  that  would  turn  all  middle  and  high 

schools  in  Wilmington  and  De  La  Warr  into  single-grade  centers 

for  grades  five  and  nine.    But  Howell  called  the  plan  "consciously 

discriminatory"  and  "puuitive"  against  both  black  students  and  city 

teachers  who  could  lose  their  jobs  if  they  weren't  qualified  to 
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teach  fifth  or  ninth  grades. 
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Two  weeks  later,  before  a  capacity  crowd  of  over  one 

thouaand,  Howell  outlined  his  compromise  "feeder  plan"  which 

would  utilize  one       the  city's  two  high  schools  and  two  of  its 

four  middle  schools,  and  which  called  for  suburban  children  to 
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spend  from  one  to  four  years  outside  their  home  district. 
However,  white  parents  objected  to  the  inequity  among  suburban 
children;  not  surprisingly,  the  board  several  weeks  later 
rejected  Howell's  proposal  in  favor  of  the  single-grade  center  plan 

Meanwhile  state  board  nembers  had  let  it  be  known  that  they 
were  unhappy  with  the  proposed  intermediate  plan.    The  I.nterim  Doard 
reluctantly  vor-ed  to  work  on  a  multi-district  plan  to  satisfy  the 
statel^^However    in  early  March,  the- state  board  unveiled  its 
own  plan,  prepared  by  the  Department  of  Public  Instruction, 
calling  for  the  consolidation  of  eleven  districts  into  three 
over  a  fwo-year  period.    Student  a:.     -nments  would  follow  the 
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Interim  Board's  "center  plan,"  also  ^o  be  phased  in  over  two  years. 

The  state  board  drew  up  its  own  plan  in  part  on  the  advice 

of  William  Pricket t.    The  board's  attorney  cautioned  that  the 

intermediate  plan  would  not  pass  legal  muster,  since  the  court 

had  considered  and  specifically  rejected  a  similar  cross-district 

busing  proposal  (Wilmington's  clustering  plan).    The  specific  choice 

of  a  three-district  plan,  the  state  board  said,  followed  from  the 

desire  to  reduce  differences  in  per  pupil  assessed  valuation  as 
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much  as  possible. 
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Th«  Zncorin  Board  roaponded  by  announcing  plans  co  dovolop 
a  compromlat  slx-dltcrlcc  schomo.    Superincondencs  from  che  olavan 
diacriccs  bagan  praparing  cha  lacoac  plan,  amid  •shargaa  from 
Wendell  Hovell  chat  Ic  waa  merely  a  ploy  co  "preserve  aore 
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superincendencs'  Jobs."       However,  cho  new  board  unoxpeccedly 

failed  CO  complete  che  compromise  before  cho  deadline  for 

preaenclng  Ic  co  che  scace.    Scace  board  proaldenc  Jones  said 

hH  was  "sick  over  having  to  maka  [a  decision  that]  should  have 
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been  made  [by  the  Interim  Board]."       Interim  Board  president 

18S 

Scarborough  was  equally  critical:    "I  think  we've  failed  miserably." 
Scarborough  said  he  felt  the  remedy  order  showed  "a  court  that 
wanted  to  bend  over  backwards"  to  let  state  and  local  school 
officials  figure  out  how  to  desegregate^^^ (The  Interim  Board 
finally  completed  the  compromise  plan  several  weeks  later,  but 
it  was  largely  an  exercise  in  futility,  since  the  state  board 
had  already  approved  and  sent  to  the  General  Assembly  its  three- 

district  plan.) 

The  Interim  Board  closed  up  shop  soon  after  (it  was  formally 

dissolved  the  following  July),  amid  a  general  feeling  that  it 

had  failed.    Most  people  traced  the  problem  to  the  board's  expanded 

size,  which  assured  that  members  would  be  more  concerned  with 

their  own  home  districts  than  with  the  integrated  school  district 

chey  were  asked  co  conscrucc.    The  domlnanc  role  of  che  Superintendents 
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Council  In  board  planning  only  made  che  parochialism  worse. 

The  board's  accions  (or  inacclons)  inevlcably  cumed  on 
conslderaclons  of  policies  i acher  Chan  educaclonal  quallcy.  (When 
a  suburban  superlncandenc ,  serving  as  a  panel  member  ac  a  humanicles 
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forum  on  dai8QgrQgat:lon»  waa  asked  **WhQra  are  Cha  valuna?,**  ha 

nlaaad  cha  peine,  raapondlng,  '*Yai,  Z  wancad  co  aay  aomachlng 

about  prcparuy  vaIuaa/0^^^  Evan  the  haad  of  tha  Suparlntandanta 

Council  commantad  that  **tha  pura  raw  politics  of  tha  situation  has 

inhibited  any  dacision/'^^^  Thara  was  also  a  technical  or  "engineering'* 

bias  on  tha  part  of  board  members  (more  than  half  vera  employed 

injthe  chemical  industry),  which  led  them  to  view  citisen  input 
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as  a  hindrance,  not  a  help. 

Schwartz  ARain  Denies  Delay.    In  late  April,  the  state  and 

suburban  boards  again  sought  a  delay  in  the  scheduled  September 
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1977  start  of  desegregation. '  Again,  che  request  wa»  denied. 

Schwartz  rejected  the  defendants'  primary  argument  that  the 

financial  uncertainty  faced  by  the  local  school  districts-- 

specifically  with  respect  to  their  taxing  authority  versus  that 

of  the  new  superdistrict--made  a  delay  essential.  Schwartz 

said  school  districts  were  already  facing  massive  uncertaincy 
because  of  school  spending  cuts  proposed  by  the  governor,  and 

a  stay  would  not  resolve  that  problem,    Schwartz'  opinion  was 

issued  from  the  bench  minutes  after  the  hearing  concluded,  an 

action  the  judge  said  "some  may  feel  is  cavalier"  but  that  he 
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felt  was  necessary  to  help  allay  the  uncertainty  about  desegregation. 

In  an  tmusual  closing  statement,  Schwartz  scolded  educators  for 

playing  politics  in  the  case: 

I  may  regret  this  remark,  but  I  would  be  remiss  if  I 
did  not  say  that  from  what  I  read  in  the  newspapers,  and  that 
is  all  I  have  to  go  on.  .   »  I  feel  much  more  would  be  achieved 
if  those  responsible  for  the  educative  function  would  stick 
to  their  function,  if  the  legislature  would  stick  to  its 
function,  and  if  the  lawyers  and  judges  would  stick  to 
their  functions. 
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I  am  afraid  that  in  part  there  has  been  a  mixture,  I 
am  afraid  that  those  responsible  for  the  educative  functior: 
have  in  part  played  lawyer,  and  in  part  played  politics; 
and  it  is  the  children  that  will  suffe 

The  "But  For"  Rirling.    Two  weeks  later,  on  May  18,  1977 — a 

year  less  a  day  since  the  three- judge  panel  issued  its  remedy 

decision--the  Third  Circuit  affimed  that  decision,  with  minor 
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modifications-      By  a  four-to- three  vote  following  an  en  banc 

hearing,  the  appeals  oourt  rejected  the  defendants'  arguments: 

*  (i)  that  the  Supr^ime  Courtis  affirmance  referred  to  only  p< 

of  the  district  court  ruling  on  violation  (Evans  II) : 

[I]n  exercising  its  review  function,  the  Supreme  Court 
perforce  considered  both  the  constitutional  violation  and 
its  inter- district  character.     Had  the  Court  disapproved  of 
these  lower  cotirt  findings,  it  would  either  have  found  no 
constitutional  violation,  thereby  precluding  the  submission 

of  any  plan,  or,  alternatively,  it  would  have  prohibited 
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the  filing  of  an  inter-district  plan, 

and  (2)  that  the  affirmance  was  altered  by  the  Supreme  Court's 
subs'equent  ruling  in  Washington  v,  Davis: 

[lit  remains  for  the  Supreme  Court,  not  an  "inferior" 
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tribunal,  to  entertain  this  contention. 
In  reviewing  the  district  court's  remedy.  Circuit  Judge 
Ruggero  Aldisert,  writing  for  the  majority,  stressed  that  the 
"guiding  purpose"  of  the  remedial  order  should  be  to  return  "the 
school  system  and  its  students,   .    . ,  ai  nearly  as  possible,  to 
the  position  they  woula  have  been  in  but  for  the  constitutional 
violations  that  have  been  found,"       Then,  citing  the  Supreme  Court 
ruling  in  M:Llliken  (and  elsewhere)  that  desegregation  does  not 
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require  any  particular  racial  balance,  the  majority  struck  down 
the  district  court's  language  ''which  can  be  interpreted  as 
requiring  an  enrollment  of  10-35  percent  black  students  in  each 
grade. "203  The  remain  of  the  remedy  was  approved  without  reservation. 
We  specifically  affirm  th[e]  governance  plan  and  emphasize 
.that  prompt  compliance  by  the  state  may  make  action  by  the 
interim  board  unnecessary.    Moreover,  we  do  not  mandate  any 
specific  number  of  districts  which  the  state  may  create  within 
the  area  presently  encompassed  by  the  defendant  districts 
nor  do  we  require  that  all  the  existing  districts  be 
recons tituted.^^^ 

In  a  lengthy  dissent.  Circuit  Judge  Leonard  I.  Garth 
argued  that  the  "but  for"  criterion  for  fashioning  a  remedy, 
which  was  entirely  appropriate,  necessitated  a  remand: 

[  I  ]  do  not  see  how  the  Delaware  officials  can  devise  a  plan 
to  remedy  the  continuing  effects  of  past  inderdistzrict 
violations  until  the  extent  of  these  effects  is  determined 
by  the  court.     After  all,'  it  is  by  no  means  obvious  what  the 
racial  composition  of  the  affected  schools  would  be  at 
present  if  the  eight ' violations  found  by  the  district  court 
had  not  occurred. 

The  dissenting  judge  also  maintained  that  the  Supreme  Court 
had  affirmed  only  one  interdistrict  violation--the  enactment  of 
the  EAA-- and  .that  the  district  court  should,,  on  romand,  determine 
whether  any  of  the  remaining  violations  resulted  from  discriminatory 
intent,  as  required  by  Washington  v.  Davis. 

Response'  to  the  "Cut-and-Paste  OrderJ'    Reaction  to  the  Third 
Circuit's  ruling  was  mixed.     (Because  of  its  patched- together 
appearance,  Delaware  insiders  dubbed  it  the  "cut-and-paste  order.") 
Wilmington  board  president  Wendell  Howell  said  ''[t]he  lO-to-35 
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percent  thing  was  never  a  major  issue."       But  the  mayor  of  Wilmingtoi 

said  the  court's  rejection  of  minority  quotas  was  *'unf ortunata" , 

since  the  court  did  not  explain  how  best  to  change  the  existing 
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system.     U.S.  Senator  Joseph  Biden  was  incensed: 

I  think  they  did  it  just  to  get  the  onus  off  their  back  and 

bump  it  to  the  Supreme  Court.     I  thought  there  was  a  50-50 

chance  they  would  have  the  guts  to  face  the  issue.     But  they 

,  208 
avoided  the  critical  issue.     It's  outrageous. 

Governor  du  Pont  called  the  decision  "a  stunning  example  of 

judicial  craft  at  its  worst,   ,   ,  unclear,  confusing  and  contradictory 

.   ,   .  a  very  murky  opinion  which  evades  the  tough  question  of 
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how  to  comply  with  its  own  mandate. 

The  govem'or  urged  compliance  by  voluntary  desegregation: 
"Since  the  Court  of  Appeals  struck  down  racial  quotas  in  any 
district,  school  or  classroom,  it  is  important  to  test  the  feasi- 
bility of  the  voluntary  plan  to  fulfill  the  requirements  of  the 
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order,  whatever  they  may  be."         Other  officials  also  expressed 
hope  that  voluntary  desegregation  might  now  be  a  legally  acceptable 
alternative.     Despite  confusion  about  the  meaning  of  the  ruling, 
one  thing  was  certain — the  defendant  school  boards  would  appeal 
it  to  the  Supreme  Court  as  quickly  as  possible. 

To  add  to  the  confusion,  while  Delaware  officials  were 
reacting  to  the  Third  Circuit  opinion,  the  Wilmington  Board  was 
petitioning  Schwartz  to  reject  the  Interim  Board's  "center" 
plan  for  pupil  assignment  in  favor  of  a  "modified  Plan  C"-- 
identical  to  the  "feeder"  plan  the  new  board  had  rejected  earlier 
in  the  ye ar^ Without  discussing  the  merits  of  either  student 
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assignment  plan,  Schwartz  denied  the  Wilmington  board's 

request  as  '^premature",  since  no  formal  plan  was  before  the  court* 
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He  said  Wilmington  might  want  to  file  its  request  at  a  later  time. 

A  "Time-machine  Approach  to  Desegregation,     Prompted  by 

the  Third  Circuit's  "but  for"  ruling  and,  in  part,  at  the  request 

of  Governor  du  Pont,  the  state  board  began  considering  a  totally 

new  ^lan--one  based  on  a  re-creation  of  Wilmington's  ra::ial 

composition  in  1968,  the  year  the  EAA  was  passed.     State  board 

attorneys,  staff,  and  local  superintendents  undertook  to  search 

through  old  records  to  extrapolate  what  the  racial  makeu)  of 

the  Wilmington  schools  would  have  been  without  the  EAA  a.id  other 

state  actions  labeled  discriminatory  by'  the  court^.''"^  Interim  board 

president  Scarborough  described  the  state's  effort  as  "pure  spec- 
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ulation."  Louis  Lucas  agreed,  calling  it  a  "time-machine" 

approach,  which  courts  in  other  school  desegregation  cases  had 
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rejected- 

The  state  board  submitted  its  plan  to  the  governor  a-  month 
later--a  scheme  to  bus  more  than  6,000  black  Wilmington  students — 
47  percent  of  the  district's  enrollment- -to  ten  suburban  districts, 
with  no  suburban  students  to  be  bused.     The  board  also  reversed 
its  previous  stand  favoring  district  consolidation,  .^nd  recommended 
that  the  boundaries  of  the  eleven  districts  remain  intact. 
Under  the  proposed  one-way  busing  plan,  city  schools  would  go 
from  being  85  percent  to  70  percent  black,  with  suburban  schools 
becoming  about  16  percent  black, 

The  plan  was  based  on  the  state  board's  assessment  that, 
of  the  eight  specific  actions  which  the  three-judge  court  said 
were  discriminatory,  only  three  significantly  affected  the 
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racial  makeup  of  the  schopls:     segregation  in  public  housing, 
descriminatory  private  housing  policies,  and  transportation 
subsidiesfor  private  school  pupils.     To  counter  these  actions, 
the  board  recommended  (1)  busing  all  black  students  in  public 
housing  to  suburban  schools,    :-)  busing  32  percent  of  the  black 
school  population,  and  (3)  eliminating  the  transportation  subsidies 
for  private  school  students.     The  board  concluded  that  the  EAA 
had  no  effect  on  racial  composition  of  the  schools,  since 
Wilmington  wouldn't  have  been  consolidated  even  if  the  law  had 
allowed  it.  217 

The  plan  offered  no  explanation  for  the  decision  to  bus 
32  percent,  rather  than  some  other  number,  of  black  students. 
In  response  to  subsequent  criticism,  state  board  attorney  Mason 

Turner  said  "there's  no  magic"  in  the  figure.     "We  had  to  come 
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up  with  a  number,  and  it  had  to  be  a  significant  number."  Other 
critics  said  the  plan  should  have  sent  some  white  suburban 
students  into  city  schools,  since  Wilmington  schools  might  not 
be  heavily  black  had  white  families  not  left  the  city. 

Eight  days  later,   the  General  Assembly's  Special  Legislative 
Committee  on  School  Desegregation  released  its  own  one-way  busing 
proposal--a  "reverse  volunteerism"  plan  which  would  send  all  of 
Wilmington's  11,350  black  students  to  suburban  districts  unless 
they  elected  to  remain  in  city  schools.    Wilmington  teachers 

would  also  be  transferred  to  suburban  schools  based  on  the  number 
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of  black  students  transferring  out  of  the  city. 

James  A.  Venema,  president  of  Delaware's  leading  anti- 
busing  group,  the  Positive  Action  Committee  (PAC) ,  lambasted 
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both  one-way  busing  plans  for  going  overboard.    Vencmn  said  the 
state  should  give  Schwartz  nothing  more  than  a  purely  voluntary 
plan;  if  he  rejected  it,  the  onus  would  be  on  him  to  impose  a 
"forced  busing  plan."    "Let  the  courts  pull  the  trigger,"  Venema 

'A  221 
said. 

Meanwhile,  Judge  Schwartz  agreed  to  hold  another  week  of 

hearings  on  the  case  beginning  July  18.     Sch\^artz'  action  came 

in  response  to  defendants'  third  request  for  a  delay  in  starting 

desegregation  and  the  plaintiffs'  second  request  for  consideration 
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of  a  Wilmington-drafted  plan. 

Hanging  or  Suicide?    On  July  14,  as  required  by  court  order, 

the  state  board  filed  a  formal  report  with  Judge  Schwartz.  The 

report  contained  the  board's  proposed  one-way  desegregation  plan, 

modified  from  its  earlier  form  to  incorporate  the  reverse 

volunteerism  concept.     (In  the  report,  the  state  said  that  it 

was  not  "feasible"  to  determine  what  the  racial  composition  of 

the  schools  would  be  "but  for"  the  constitutional  violations,  but 
that  the  proposed  plan  represented  a  "practical  and  realistic 
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response"  to  the  Third  Circuit's  mandate.)        However,  the  General 
Assembly  had  not  given  its  stamp  of  approval  to  the  plan,  nor  had 
it  granted  the  state  board  the  necessary  authority  to  implement 
it?25 Several  weeks  earlier,  when  Judge  Schwartz  had  suggested 
that  the  board  ask  the  General  Assembly  to  pass  the  necessary 
legislation,  board  attorney  William  Prickett  replied,  "That's 

like  saying,    ''we're  going  to  hang  you,  so  why  don't  you  go  out 

.        oM.  226 
and  commit  suicide? 
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So  that  Schwartz  could  consider  the  state  board's  plan  in 

an  "appropriate  procedural  context",  he  requested  that  the  board 

move  to  have  the  plan  adopted  by  the  court.    Accordingly,  the 

motion  was  filed  under  objection,  and  with  the  state  board's 
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qualification  that  it  opposed  any  interdistrict  remedy. 

The  July  Hearings:     Reverse  Volunteerism.     On  July  18, 
Schwartz  heard  arguments  on  the  state  board's  request  for  a  stay; 
July  19-25  were  devoted  to  hearings  on  the  board's  one-way  plan. 
The  Wilmington  plaintiffs,  who  opposed  both  the  state  board's 
plan  and  the  motion  for  a  stay,  also  tried  to  introduce  their 
own  proposal — Plan  Q.    While  Schwartz  did  net  accept  their  plan 
into  evidence,  he  allowed  the  plaintiffs  to  present  it .228 
Desegregation  expert  Gordon  Foster  described  Plan  Q,  a  clurter- 
type  scheme  that  would  require  suburban  students  to  spend  two 

to  three  years  in  city  schools  and  city  students  to  spend  nine  to 
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ten  years  in  suburban  schools. 

Throughout  the  hearings,  the  suburban  districts  took  the 

position  that  the  existing  voluntary  transfer  legislation  was 

sufficient  to  comply  with  the  court  mandate,  but  that  as  a 
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second  choice,  the  state  board's  plan  was  acceptable.    A  recurring 
topic  of  discussion  was  whether  Schwartz  had  the  authority  to 
reject  both  the  state  board's  plan  and  the  single-district  plan, 
and  come  up  with  a  new  plan' of  his  own.     Schwartz  expressed 
serious  doubts  that  he  could  do  that;  plaintiff  attorneys  generally 
argued  that  Schwartz  could;  Prickett  and  other  of  the  defense 
attorneys  maintained  that  he  could  not;  and  some  suburban 
district  attorneys  took  the  position  that  Schwartz  could  modify. 


171 


-87' 

231 

but  not  totally  change,  his  tx70  basic  options.     It  appeared 

that  the  defense  attorneys,  recognizing  that  Schwartz  would  not 

approve  the  state  board's  proposal,  wanted  to  force  him  to  order 

the  single-district  plan;  defense  attorneys  presumably  considered 

that  reuicdy  excessive  and  felt  it  would  improve  their  chances  for 
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a  Supreme  Court  reversal. 

Schwartz  Proposes  a  Compromise.    Minutes  after  the  hearings 
ended,  Schwartz  tried  privately  to  work  out  a  compromise  desegrega 
tion  plan.'^'^Details  of  the  proposal  still  remain  secret,  but 
Schwartz  apparently  called  both  sides  into  his  chambers  and 
told  them  that  each  had  a  lot  to  lose:     the  plaintiffs  might  well 


lose  in  the  Supreme  Court  and  the  defendants  had  already  lost 

idge 
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and  couldn't  be  optimistic.     The  judge  also  laid  out  a'  set  of 


^'guidelines**  for  a  compromise  plan.' 

But  the  compromise  effort  fell  through  within  hours,  when 
Wilmington  board  members  turned  it  down.     Board  president  Howell 
said  Schwartz  was  simply  '^trying  to  get  off  the  hook.   .   .  ,"  and 
that  the  compromise  plan,  which  he  felt  implied  one-way  busing, 
was  unfair  to  city  children.    The  board  also  felt  the  procedure 
used  to  discuss  the  compromise  "was  improper.*' 

Evans  IV;     No  One-Way  Busing 

Less  than  two  weeks  after  the  hearings  ended,  on  August  5, 
1977,  Schwartz  ruled  that  the  state  board's  plan  was  unacceptable, 
but  that  a  limited  stay  of  implementation  was  warranted. 

Schwartz  first  considered  the  board's  plan,  since  he  felt 
it  was  impossible  to  evaluate  the  injury  from  denying  a  stay 
without  first  deciding  what  plan  would  be  taking  effect.  Schwartz 
made  it  clear  that  he  felt  he  did  not  have  the  authority  to 
order  a  plan  of  his  own: 
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The  mandate  of  the  Third  Circxjit  contemplates  only  two 

possibilities:     (1)  action  by  the  State  enacting  its  own 

plan  for  desegregation;  or  (2)  appointment  of  the  New  Board 
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and  implementation  of  the  one-district  plan. 
By  the  same  reasoning,  Schwartz  concluded  that  he  could  not 
consider  the  merits  of  a  state  board  proposal  that  lacked  state 
legislative  approval  and  that  would  require  a  federal  court 
order  to  implement, 

Schwartz  went  on  to  consider  the  plan  arguendo,  and  concluded 

that  the  result — finding  the  plan  unacceptable — would  be  the  same. 

The  most  obvious  and  significant  flaw  is  that  the  proposal 

places  the  entire  burden  of  the  remedy  on  those  whose  rights 

have  been , violated*   .   •   •  One  would  find  it  difficult  to 

create  a  more  graphic  paradigm  of  an  inequitable  remedy  than 

one  which  assigns  to  those  who  have  been  wronged  the  responsi 
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bility  of  correcting  those  wrongs. 
In  addition  to  being  inequitable,  Schwartz  found  that  plan  did 
not  meet  the  Green  standard  of  "promis[ing]  realistically 
to  work  now. 

[N]o  one  knows  what  the  plarr  promises  to  accomplish. 

Indeed  witnesses  from  the  Staue  Department  of  Public 

Instruction  expressly  declined  !:o  predict  the  results  of 

implementing  the  plan  and  disclaimed  any  conclusions  that 

could  be  inferred  from  the  history  of  the  voluntary 
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transfer  program. 

Having  found  the  state  board  plan  unacceptable,  Schwartz 
then  considered  whether  to  grant  the  requested  stay,  or  to 
order  the  implementation  of  the  one-district  plan  as  scheduled. 
Several  factors  led  him  to  decide  this  ''exceedingly  close  question' 
in  favor  of  granting  a  limited  stay  pending  Supreme  Court 
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disposition  of  the  existing  appeal.    Most  important,  the  Supreme 

Court  might  well  decide  to  review,  and  perhaps  reverse,  the  case. 

Schwartz  noted  that  a  nuimber  of  cases,  decided  by  the  Supreme 

Court  since  it  summarily  affirmed  Evans ,  required  a  showing  of 

discriminatory  intent. 

In  my  opinion,  those  cases  do  not  apply  [here],  I 
recognize,  however,  that  in  .   .   .  this  case,  it  is  not 
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my  opinion  that  counts,  but  rather  that  of  the  Supreme  Court, 

Moreover,  Schwartz  concluded  that  if  their  appeal  was 

ultimately  successful  but  the  stay  was  denied,  defendants  would 

suffer  "irreparable  injury"  resulting  from  having  to  unscramble 

the  single-district  consolidation  and  from  the  disruption  to  the 
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education  of  sixty  thousand  school  children.     Finally,  Schwartz 

decided  that  while  the  harm  to  plaintiffs  from  continued  delay 

was  a  serious  injury,   (offset  only  in  part  by  the  voluntary 

transfer  program),  there  was  a  compelling  public  interest  in 

avoiding  the  kind  of  uncertainty  that  breeds  tension  and  social 

conf lict--uncertainty  which  would  only  increase  if  he  denied 
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a  stay,  given  the  possibility  of  Supreme  Court  reversal. 

Schwartz  limited  the  stay  to  implementation  of  the  one-district 
plan  for  grades  7  through  11  (previously  scheduled*  to  take 
place  the  following  month) .     Consistent  with  the  Third  Circuit 
mandate,  he  ordered  the  state  board  to  appoint  a  five-member 
"New  Board"  which  was  to  begin  immediate  development  of  the 
one-district  plan  approved  by  the  appeals  court,     (In  calling 
for  a  five-member  "New  Board"  the  Third  Circuit  was  apparently 
unaware  of  the  existence  of  the  Interim  Board.     Schwartz  chose 
to  ignore  that  fact  in  directing  that  the  New  Board  members 
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be  appointed — no  doubt  in  part  because  of  the  Interim  Board's 

history  of  problems.)    Also  consistent  with  the  higher  court 

mandate,  Schwartz  gave  the  state  board  responsibility  for 

developing  a  timetable  for  transferring  authority  to  the  New  Board. 

He  directed  that  the  two  groups  work  in  close  coordination,  with 

the  New  Board  to  submit  biweekly  progress  reports  to  him  and  file 

its  plan  (together  with  a  list  of  differences  between  the  two 

boards  and  competing  positions)  in  eight  weeks  (September  30,  1977 > 

The  ruling  drew  a  mixed  reaction.    Governor  du  Pont  called 
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it  ''sensible."         Wendell  Howell  said  he  regretted  Schwartz' 

decision  to  delay  desegregation,  but  was  glad  to  see  the  judge 

"acknowledge  the  importance  of  a  two-way  busing  plan."^^^  paC 

president  James  Venema  felt  the  stay  would  give  his  group  the 

time  it  needed  "to  ring  the  final  bell  on  forced  busing. '"^"^^ 

The  New  Board  Goes  to  Work.    Within  a  week  of  Schwartz' 

ruling,  the  new  five-member  board  had  been  appointed  and  sworn 

in,  and  had  selected  officers  and  given  itself  a  name--the  New 
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Castle  County  Planning  Board  of  Education  (Planning  Board). 

Members,  and  the  districts  they  represented  (as  specified  in 
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the  Third  Circuit  order)  included: 

Gilbert  S.  Scarborough,  Jr.,  president  (Alfred  I.  du  Pont, 
Claymont,  and  Mt.  Pleasant).    Headed  the  old  Interim  Board; 
president  of  a  Wilmington  insurance  company;  very  actiye  .^n 
civic  and  education  work;  president  of  a  suburban  district 
school  board;  age  52. 

William  Clark,  vice  president  (Newark).    Chemist;  president 
of  the  Newark  Boaxd  of  Education;  former  member  of  the  Interim 
Board;  51  years  old. 
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Mary  DiVirgilio  (Marshallton-McKean,  Alexis  !•  du  Pont  and 
Stanton),  One  of  the  Interim  Board's  most  outspoken  members,  often 
criticizing  her  colleagues  for  playing  politics;  suburban  school 
board  member;  real  estate  agent;  age  43. 

Wendell  Howell  (Wilmington).  34-year-old  president  of  the 
Wilmington  board;  member  of  the  old  Interim  Board;  professional 
counselor  at  a  Wilmington  community  college. 

Earl  J.  Reed,  Jr.   (New  Castle-Gunning  Bedford,  Conrad  and 
De  La  Warr) .     Only  one  of  the  five  who  did  not  serve  on  the  old 
Interim  Board;  president  of  a  suburban  school  board;  vice-president 
of  Gracelawn  Memorial  Park;  age  45. 

During  its  first  month  of  existence,  the  Planning  Board 

appointed  five  superintendents  to  a  "planning  team**  charged  with 
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preparing  a  pupil  assignment  scheme,        voted  to  take  a  neutral 


legal  position  in  the  Evans  suit  (Wilmington  wanted  Schwartz  to 

:o 
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make  the  board  a  defendant),        and  approved  3-to-2  a  proposal  to 


subdivide  the  consolidated  district  into  four  "attendance  areas/' 

In  what  caiT^ci  to  be  a  familiar  voting  pattern,  Wendell  Howell 

and  Mary  DiVirgilio  opposed  che  proposal  (Howell  wanted  no 

subdivisions;  DiVirgilio  preferred  to  approve  a  student  assign- 
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ment  plan  before  drawing  attendance  areas,; 

Some  of  the  harder  decisions  were  made  closer  uo  the  deadline 

for  submitting  the  plan.    A  three-membei  majority  of  the  board 

approved  a  student  assignment  plan  that  would  send  white  suburban 

students  into  Wilmington  or  De  La  Warr  schools  for  Lvco  consecutive 

years,  with  black  students  spending  ten  years  in  pred.  .linantly 

white  suburbs.    Howell  and  DiVirgilio  opposed  the  "10-2"  plan, 

charging  that  it  discriminated  against  the  two  majority-black 

districts?    The  board  also  decided  to  recommend  that  Schwartz 
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give  it  the  authority  to  set  taxes  at  the  highest  rate  in  the 

district — $2.94  per  $100  of  assessed  valuation  (the  lowest  rate 

in  the  area  was  $1.04) --though  this  would  not  mean  the  board 
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favored  setting  the  rate  at  that  level.    This  was  consistent 

with  an  EAA  provision  which' authorized  a  newly  reorganized  school 

district  to  set  a  tax  rate  sufficient  to  provide  "the  highest 

per  pupil  expenditure  level  of  any  of  its  component  former  school 
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districts. ""^^^ 

The  Planning  Board  submitted  its  10-2  plan  on 
September  30,  and  Judge  Schwartz  scheduled  hearings  on  it  to  begin 
October  18.     Wendell  Hox^ell  submitted  a  minority  report  containing 
Plan       essentially  an  8-4  assignment  scheme,  but  with  considerabl 
variation  from  the  average.    Plan  W  also  called  for  closing 
twenty- four  to  thirt/  schools,  all  but  one  of  them  in  the  suburbs. 
The  majority  plan,  by  contrast,  sidestepped  the  school-closings 
question,  saying  the  board  mii5t  first  study  the  impact  of 

enrollment  drops.   (The  board's  first-draft  plan  called  for 
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closing  only  schools  in  the  city  or  De  La  Warr.) 

Supreme  Court  Declines  Review- -Again.     On  the  following 
Monday,  the  Supreme  Court  declined  to  review  the  Third  Circuit's 
ruling  upholding  the  remedy  order.    The  high  court's  fourth 
ruling  <since  1975)  in  the  Wilmington  case  was  a  4-to-3  decision. 
Justices  Burger,  Powell,  and  Rehnquist  dissented,  saying  they 
would  have  asked  the  appeals  court  to  review  the  case  further 
in  light  of  the  Supreme  Court's  decision  in  Dayton.  C^JUstxces 
Marshall  and  Stevens  abstained;  observers  noted  that  Marshall, 
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a  former  NAACP  official,  often  removed  himself  from  cases  in 

which  that  group  is  a  party,  and  that  Stevens  might  have  abstained 
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because  he  joined  the  court  after  it  affirmed  Evans  in  1975.) 

Constitutional  law  experts  disagreed  sharply  over  how  to 
reconcile  the  action  with  recent  Supreme  Court  busing  decisions. 
But  they  agreed  that  the  denial  of  review--which  would  set  no 
precedent — had  less  significance  than  a  decision  affirming  the 
Third  Circuit  after  a  full  review. 

PAC  president  James  Venejna  said  the  ruling  "shocked  and 
surprised"  him?^^Delaware  Attorney  General  Richard  Wier,  Jr. 
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concluded  that  "[f]or  all  practical  purposes,  busing  is  here." 

But  attorneys  for  the  state  board  promised  to  continue  the  fight, 
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appealing  Schwartz'  latest  ruling  to  the  Third  Circuit. 

The  October  Hearings:  10  and  2.     Even  before  the  hearings 

on  the  10-2  plan  began,  Schwartz  made  it  clear  that  he  wanted 

the  court  to  intrude  as  little  as  possible  and  expressed  concern 

that,  he  could  do  that.     The  administrators  who  wrote  the  plan 

assumed  that  the  court  would  solve  all  problems,  Schwartz  said 
in  a  meeting  with  lawyers  to  discuss  the  upcoming  hearings,  "but 

I  don't  know  if  that's  the  court's  function."    As  an  example, 

Schwartz  pointed  to  the  seeming  inconsistency  between  two 

provisions  of  the  plan--one  which  suggested  closing  a  nunjber 

of  schools,  the  other  saying  no  teachers  or  staff  would  lose 

jobs  or  suffer  pay  cuts  because  of  desegregation:     "If  schools 

close,  there  are  going  to  be  an  awful  lot  of  principals  without 

jobs.    Who's  going  to  pay  them?"  he  asked.     Schwartz  also 

noted  that  the  General  Assembly  could,  and  he  hoped  would, 
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deal  with  some  of  the  problems,  but  that  ''if  not,  the  court 
will  [have  to]  pick  up  the  void»"267 

The  hearings  began  October  18  and,  as  expected,  lasted 
uhree  full  weeks.    Wilmington  won  a  major  victory  the  first  day 
when  Schwartz  agreed  to  hear  testimony  on  Howell's  Plan  W 
because  "the  court  does  need  the  alternative."    Schwartz  made 
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clear  that  he  found  "problems  with  the  [10-2]  plan  as  presented." 

He  also  reiterated  that,  while  he  lacked  authority  tc  approve 

anything  but  the  one-district  plan,  the  state  legislature  could 

still  reorganize   the  districts  some  other  way. 

[I]t  is  no  secret  to  anyone  that  there  is  grassroots  sentiment 
in  the  community  over  this  question.     Now,  if  the  coinmunity 
is  interested  in  maintaining  more  control,  direct  control, 

over  its  schools  through  smaller  districts,  then  I  think 
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the  proper  route  is  through  the  Legislature. 

For  its  part,  the  black  community  voiced  an  unusually  united 

sentiment  against  the  proposed  10-2  tian.    A  newly  formed  alliance 

of  more  than  twenty  of  Wilmington's  often  divided  black  leaders-- 

who  said  they  were  "burying  old  arguments  in  an  effort  to  protect 
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our  children" — staged  a  rally  and  march  to  the  slogan  "Ten 
anc  Two  Will  Never  Do."    In  addition  to  the  busing  of  blacks 
for  eight  years  longer  than  whites,  the  alliance  objt^cted  to 
the  planned  conversion  of  predominantly  black  high  schools 
into  two-year  facilities  (either  fifth  and  sixth  or  eighth 
and  ninth  grade  centers)  . 

The  first  days  of  the  hearings  focused  largely  on  the 
financial  costs  of  desegregation,  an  issue  which  Schwartz  felt 
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was  of  grave  importance:     "It  can  get  to  the  point  where  the 

plan  will  fail  because  of  costs."    Acknowledging  statistics 

showing  almost  thirty  "-^^^nsand  empty  spaces  in  the  eleven 

districts,  Schwartz        -ssad  the  money-saving  potential  of 

closing  schools:     "If  you're  facing  a  significant  tax  increase, 

you  can  save  about  $150,000  per  school  by  closing  schools. 

For  30  schools,   that's  $4.5  million. "^^^  He  also  noted  the 

"Catch-22"  character  of  trying  to  decide  which  schools  to  close 

without  first  making  pupil  assignments,  or  vice  versa?^^^  Recognizing 

that  the  Planning  ^oard  was  already  doing  "a  thankless  task 

as  far  as  zhe  community  is  concerned, "  and  that  closing  schools 

would  "simply  add  to  their  unpopularity,!'  Schwartz  nevertheless 

directed  the  group  to  grapple  with  the  job: 

[I]f  I  am  going  to  be  requested  to  O.K.  a  tax  rate  or  give 

the  authority  for  setting  [one],  I'm  going  to  have  to  be 

satisfied  that  the  Planning  Board  is  running  a  very  tight, 

businessllk'i  ship.     It  will^^have  to' be  done,  and  I  • -ill  be 

looUip.g  very  closely,  so  you  might  as  well  come  to  grips 
..^  274 

1  .  w/artz  also  told  desegregation  planners  they  must  face 

the  p  -oblem  of  whether  or  not  to  levei-up  teachers'  salaries, 
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given  che  estimated  cost  of  $22  milliunt    The  Planning  Board 

did  not  recon-oiend  leveling-up,  and  while  Schwartz  did  not 

necessarily  favor  it,  he  was  skeptical  that  it  could  be  avoided:  . 

.    .      I  am  not  a  labor  relations  person,  I  am  a  judge-- 
[b'it]  .    .•  .  if  my  hunch  is  correct,  that  teachers  will  not 
work  beside  each  other  at  vastly  different  rates  of  pay, 
.   .   .   [then  the  practical  result]  is  in  fact  leveling  up. 

Now,  if  I  am  wrong  I  would  like  to  be  told  why  I  am 
wrong.     None  of  the  suburbs. .  counsel  have  raised  it.  The 
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State  Board  Counsel  had  not  raised  it.     But  there  is  a 
problem  [that  I  have]  to  be  worried  about  because  you  have 
put  me  in  an  adversary  role  where  I  don't  like  to  be.   .    .  . 
[E]verybody  is  focusing  on  pupil  assignment  [but  not  on] 
these  other  things  [like  leveling  up] .^^^ 

As  further  illustration  of  his  concern  with  cutting  the 

cost  of  desegregation,  Schwartz  ordered  that  no  staff  contracts 

be  renewed  or  extended  beyond  June  30,  1978,  to  prevent  the 

existing  eleven  districts  from  ''loading  up''  on  personnel  whose 
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salary  costs  would  burden  the  new  district.     (Schwartz'  interest 

in  staffing  policies  also  extended  beyond  his  concern  with 

saving  costs.     He  asked  one  witness  whether  there  was  any  way 

to  retain  teachers  on  the  basis  of  classroom  performance  rather 
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than  strict  seniority.)       And  to  guarantee  that  the  state  would 

pay  its  share  of  desegregation  costs  even  if  the  legislature 

refused  to  appropriate  the  money  directly,   Schwartz  permitted 
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State  Treasurer  Thomas  R.  Carper  to  be  added  as  a  defendant. 

Early  in  the  hearings,  Schwartz  asked  the  attorneys  if 
they  thought  they  could  settle  some  of  their  differences  out 

of  court,  "so  that  we  could  get  on  with  the  business  of  education 
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instead  of  litigation."       The  judge  made  it  clear  that  he  was 

not  "interested  in  avoiding  a  decision"  but  rr^ther  in  reaching 

one  so  as  to  "get  on  with  the  case."  "^^^ 

What  a  settlement  would  promote  would  be  stability  .    .  • 
[but-]  if  the  parties  don't  want  to  settle,  I  could  care 
le.,s  .     It's  really  that  simple.     If  they  want  to  talk  and 
see  if  they  can  reach  a  common  meeting  ground,  then  I  chink 
it  should  be  done.     But  I'm  not  going  to  ask  them  to  do  it 
if  there  is  no  basis  for  reaching  a  common  meeting  ground. 

You  can't  settle  with  each  party  getting  everything  that 
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they  want. 
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Paul  Dimond  responded  to  Schwartz'  probe  with  a  procedural 
suggestion-- that  the  court  appoint  George  Kirk  (Newark  superin- 
tendent; chief  staff  member  for  the  Planning  Board;  white)  and 

Joseph  Johnson  (Wilmington  superintendent;  black)  to  work  out 
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an  acceptable  compromise  desegregation  plan,     (A  Tampa,  Florida 

educator  had  earlier  testified  that  a  black  and  white  administrator 

in  that  city  worked'  out  a  plan  that  received  strong  community  sup^^ 

port.)  However,  the  school  boards  were  cool  to  the  suggestion 

of  settling  in  that  manner,  and  the  idea  was  soon  forgotten, 

Schwartz  Tries  for  a  9-3  Plan.     Schwartz  approached  his 

next  try  at  compromise  in  a  very  different  manner.  Dissatisfied 

with  both  the  Planning  Board's  10-2  and  Wilmington's  8-4  plans 

(suburban  districts  still  maintained  that  a  voluntary  transfer 

program  was  sufficient) ,  Schwartz  proposed  consideration  of 

a  9-3  plan.     To  determine  objectively  if  such  a  design  was 

feasible,  the  judge  directed  George  Kirk  to  try  to  develop  a 
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9-3  plan  by  November  15.     Schwartz  specified  that  the  plan  should 

utilize  a  Wilmington  (or  De  La  Warr)  high  school  as  a  10-12 

grade  center.    He  also  suggested  that  it  offer  the  full  span 

of  grades  1-9  in  Wilmington.     The  actual  work  fell,  to  a  group 

of  five  staff  members  from  the  existing  districts  known  as  the 

Student  Assignment  Committee  (SAC) .     Schwartz  had  the  committee 

members  put. up  in  a  jury  room,  where  they  could  work  without 

interruption,  and  bound  by  a  gag  order,  so  they  would  not  have 

to  justify  what  they  did  to  their  employer  districts-     The  judge 

also  gave  the  committee  "lots  of  moral  support,"  but  other  than 
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that,  stayed  out  of  their  work. 


1S2 


-98- 
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Working  at  a  thankless  task--since  any  9-3  plan  would  be 

opposed  by  Wilmington  as  too  lax  and  by  the  defendants  as  too 

harsh — the  staff  members  grew  very  close  to  one  another  as  they 

labored  in  total  secrecy    for  nearly  a  month.     As  ont  of  the 

five  put  it,  "The  committee  developed  a  rapport  the  likes  of 

which  will  last  the  rest  of  our  livcis ,    When  we  finished,  it 
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was  like  a  family  breaking  up , 

Meanwhile,  as  the  hearings  continued,  Schwartz  issued 
repeated  directives  in  an  effort  to  speed  the  desegregation 
planning  process.     Among  other  things, .he  directed  that: 

*  George  Kirk  be  imraeriately  relieved  of  his  duties  at 
Newark  to  work  fulltime  on  desegregation  planning; 

*  the  Planning  Board  begin  collective  bargaining  elections 
to  decide  which  union  would  represent  teachers  in  the 
new  district;  and 

Kirk  begin  coordinating  curricula  among  the  eleven 
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districts,  using  as  many  other  staff  members  as  necessary. 
The  hearings  came  to  a  close-- to  be  resumed  in  late  November 

to  consider  the  9-3  plan--capped  by  two  significant  events. 

One,  the  Supreme  Court,  by  a  7-0  vote.  Justices  Marshall  and 

Stevens  abstaining,  denied  the  state's  request  to  reconsider 

its  appeal.   (Kurland  had  advised  the  state  to  request  a  rehearing; 

he  felt  that  since  only  seven  justices  had  participated  in  the 

previous  decision,  the  three  votes  cast  for  review  might  have 
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been  sufficient.)        Two,  Schwartz  allayed  suburban  school 


districts*  fears  by  announcing  that  desegregation  would  begin 
in  September  1978.     He  rejected  either  a  January  or  April  start] 
date  as  "educationally  unsound  and  administratively  undesirable, 
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Lawmakers  Want  Schwartz  Fired.     Meanwhile,  state  legislators 

were  busy  in  Dover  expressing  their  anger  toward  Schwartz,  The 

Delaware  house  passed  a  resolution  calling  on  President  Carter 

to  fire  the  judge.     The  measure,  which  criticized  Schwartz  for 

his  rulings  on  school  desegregation  and  prison  overcrowding, 

charged  that  "the  likelihood  of  a  revolutionary  change  in  the 

Delaware  public  school  system  has  interfered  with  the  function 

of  that  system/*  and  that  the  state  will  have  to  spend  "many 

millions  of  dollars"  on  prison  construction,  even  though  the 
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federal  prison  system. is  even  more  overcrowded. 

The  house  minority  leader  said  the  resolution  "reflect[ed] 
poorly"  on  the  legislators,  since  the  president  has  no  power 
to  remove  a  federal  judge.     He  recommended  instead  asking  the 

state's  congressional  delegation  to  initiate  impeachment  proceedings 
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against  Schwartz. 

Another  proposed  resolution  requested  the  state  attorney 

general  to  replace  state  board  attorney  William  Prickett,  since 

the  state  "has  lost  each  and  every  round"  in  the  Evans  court 

battle.     That  same  sentiment  was  expressed  repeatedly  over  the 
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course  of  the  suit,  but  never  heeded. 

The  December  Hearings:     9  and  3.     I^en  court  resiamed  on 

November  29,  the  SAC  had  completed  its  task,  presenting  Schwartz 

with  three  basic  9-3  concepts  and  several  variations  on  each. 

Coimnittee  member  Dennis  Carey,  and  aide  to  Newark  Superintendent 

George  Kirk,  presented  all  of  the  plans;  when  Carey  was  unable  to 

answer  a  question,  Schwartz  would  ask  if  any  of  the  other  four 

SAC  members,  who  sat  in  the  first  row,  calculators  in  hand,  knew 
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the  answer:     (One  of  them  said  later,  "I've  always  thought 
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courts  ouKht  to  work  that  way.")    The  committee  retained  a  neutral 
position  in  presenting  the  plans;  members  refused  even  to  r:iak 
the  various  9-3  plans,  choosing  instead  to  present  the  "advantages' 
and  "disadvantages."  of  each.     Throughout  the  hearings,  Scjiwartz 
praised  the  work  of  the  group  and  tried  to  protect  the  members 

cs  best  he  could  from  the  attacks  on  a  9-3  plan  by  both  plaintiffs 
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and  defendants. 

Schwartz  told  the  Planning  Board  he  hoped  they  would  adopt 

the  compromise  9-3  plan,  since  he  would  rather  have  local  planners 
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agree  on  a  plan  than  to  order  one  himself.     But  the  board  stuck 
with  its  10-2  proposal,  and  to  suburban  districts,  the  9-3  plan 
increasingly  became  the  enemy.      ome  observers  speculated  that 
had  the  suburban  districts  supported  the  10-2  plan  in  the  October 
hearings,  rather  than  maintaining  that  a  voluntary  transfer 
program  was  sufficient,  Schwartz  would  have  accepted  that  plan. 

Schwartz  also  resolved  the  "Catch-.22"  problem  of  whether 
to  close  schools  before  students  are  assigned  or  to  assign 
students  and  then  close  schools.     "I'm  prepared  to  break  that 
knot,"  Schwartz  announced  in  the  hearings.     "School  assignments 
should  come  first."    However,  he  stressed  that  the  details  of 
the  assignment  plan  would  not  come  from  him:     "Under  no  circum- 
stances, while  I  might  adopt  a  [desegregation]  concept,  am  I 

*  .  ^      ,1  2 

going  to  direct  that  certain  schools  be  used  for  certain  grades. 

Meanwhile  in  Dover.     Prompted  by  Schwartz'  suggestion  in 
October  that  the  legislature  could  still  act  to  reorganize,  the 
state  board  asked  Governor  du  Pont  to  call  the  General  Assembly 
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into  special  session  for  that  pui:pose?^^The  Delaware  School 

Boards  Association  and  the  state  PTA  soon  endorsed  the  board's 
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call  for  a  four-district  bill.     But  PAC  urged  the  legislature 
"not  to  enact  any  compromise  forced  busing  plan."    '*CT]here  is 
little  or  no  difference  between  a  single  district  or  a  four-district 
plan,"  said  James  Venema  in  a  letter  to  all  legislators.  "The 
disastrous  effects  would  be  the  same."^^^ 

Du  Pont's  initial  response  to  the  board's  request  was 

cool;     But  six  weeks  later,  the  governor         reversed  his 

stance  and    called  the  General  Assembly  into  special  session 

tu  come  up  with  an  alternative  to  the  one-district  plan. 

"Either  we  must  seize  the  initiative  and  reorganize  school 

districts  in  New  Castle  County,  or  a  federal  court  will  merge, 

operate,  finance  and  establish  the  tax  rate  for  these  school 

districts  while  we  stand  helplessly  by  as  observers,"  du  Pont 

said  in  a  press  conference.     "In  other  words,  the  court  will 
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run  the  school  district." 

The  debate  on  the  governor's  reorganization  bill--which 
ca'iled  for  the  creation  of  four  districts  and  set  minimum 
tax  rates  for  those  districts        centered  on  four  issues 

(a)  the  effect  of  legislative  action  on  the  state  s 
continued  appeals  of  the  desegregation  orders:   Philip  Kurland, 
and  every  other  attorney  hired  by  the  legislature  and  the  state 
board,  told  the  lawmakers  that  passing  the  bill  would  not 
jeopardize  the  state's  continued  appeals.   (However,  Kurland 
stressed  that  the  chances  for  a  favorable  appeal  were  "zero." 
When  legislators  pressed  him  on  whether  the  desegregation  order 
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could  be  reversed,  Kurland  replied,  "Yes,  and  I  might  see  Santa 
Claus  on  December  25/')        But  the  attorney  representing  PAC 
insisted  that  legislative  action  would  make  it  harden  to  win 
later  appeals. 

(b)  the  likelihood  that  Schwartz  would  accept  either  the 

reorganization  plan  or  the  tax  increase  liudt  :  State-paid 

attorneys  maintained  that  the  judge  might  well  accept  the  plan, 

(Kurland  advised  the  legislators  that  if  rliey  waited  until 

.after  Schwartz  ruled  to  act,  "You've  got  yourself  in  a  strait- 
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jacket  for  a  considerable  length  of  time,")        The  opponents, 
however,  said  it  was  unlikely  Schwartz  would  accept  anything 
from  the  legislature  at  that  late  date, 

(c)  state  attorneys  maintained  that  t.e  governor's  plan 
would  save  the  state  $33  million,  the  cost  of  raising  the  tax 
rate  in  the  eleven  districts  to  the  highest  level  currently  paid 
by  any  single  district.     But  legislators  didn't  believe  the 

figures,  and  challenged  the  underlying  assumption  that  teachers' 

...  ,306 
salaries  would  not  be  raised  under  a  rour-distrxct  plan. 

(d)  PAC  supporters  argued  that  passing  the  plan  would  preclude 
returning  to  the  eleven-district  system  should  the  state  eventually 
win  on  appeal > 

The  substantive  arguments  left  Delaware  lawmakers  uncertain 

about  what  to  do.    The  senate  president  pro  tem  said  he  had 
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"never  seen  the  General  Assembly  so  confused."       But  the  key  factor 

underlying  the  debate  was  still  "politics."    Legislators  feared 

taxpayer  reaction  to  any  desegregation  plan.     "We  don't  want  the 

tax  hike  (likely  to  follow  desegregation)  hung  around  our  necks," 

308 

was  how  one  put  it.     PAC  exploited  that  fear  by  distributing 
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thousands  of  flyers  Chroughojt  Wilmington  which  equated  support 
of  the  bill  with  a  vote  for  "forced^  busing. PAC  members  roaincd 
through  Legislative  Hall  wearing  big  yellow  tags  reading  *'Keep 
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the  Onus  on  Murray"  and  "Do  Not  Admit  Guilty  by  Compromising."-''^^ 

To  add  to  the  governor's  political  problems  with  the  reorga- 
nization bill,  it  came  at  a  time  when  his  relations  with 
Democrats  in  the  legislature  had  been  steadily  deteriorating. 
(One  source  of  dispu  3  was  du  Pontes  prison  master  plan,  itself  a 
result  of  Schwartz'  ruling  on  prisoners'  rights.)  Upstate 

Democrats  simply  didn't  trust  the  governor,  and  viewed  his  bill 
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as  a  "political  ploy,  pure  and  simple.'*      (On  top  of  that,  the 

governor  did  a  poor  job  of  lobbying  for  reorganization.  He 

failed  to  appear  at  his  own  briefing  on  the  legislation,  and 

some  legislators  didn't  receive  advance  copies  of  the  bill 

because  the  governor's  staff  puc  insufficient  postage  on  the 
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envelopes.) 

After  more  than  fifteen  hours  of  floor  debate,  on  December 

17  the  Delaware  house  defeated  a  watered-down  version  of  du 

Pont's  bill,  16  to  24  (1  absent).     Support  came  from  Republicans 

and  from  downstate  legislators,  who  feared  that  a  "monster 

district"  in  New  Castle  County  would  create  pressures  for 
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consolidation  and  leveling-up  in  lower  Delaware.    Minutes  after 
the  vote,  du  Pont  taped  a  radio  message  criticizing  the  legislators 

for  "abdicating  their  responsibility"  and  warning  them  that  they 
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would  soon  regret  their  "serious  mistake."        (Du  Pont  tried  to 

get  a  reorganization  bill  passed  again,  in  early  January  when 

the  General  Assembly  returned  to  Dover.     But  before  the  legislature 
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had  a  chance  to  reconsider  the  bill,  Schwartz'  ruling,  expected 
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as  early  as  mid*December ,  was  finally  issued.) 

BigRS  Takes  the  Helm.    Meanwhile,  two  events  occurred  in 
Wilmington  worth  noting.    In  hopes  of  strengthening  its  position 
among  county  teachers,  the  New  Castle  County  Federation  of  Teachers 
sought  to  intervene  in  the  case.    Schwartz  denied  the  motion,  and 
in  doing  so  blasted  both  the  federation  and  the  rival  county 

education  association  for  pushing  the  notion  of  leveling-up: 

Teachers  should  not  be  penalized,  but  I  don't  think  there 

is  anything  to  commend  either  [union]  if  they  are  going  to 

be  so  avaricious  and  voracious  as  to  have  the  effect  of 

frustrating  the  desegregation  decree  that  has  had  this 
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community  riven  now  for  six  years.*'" 

On  the  same  day,  the  Planning  Board  voted  unanimously,  to 

offer  the  job  of  superintendent  of  the  reorganized  school  district 

to  Dr.  Carroll  W.  Biggs,  the  52-year-old  superintendent  of  the 

Alfred  I.  du  Pont  School  District,  and  chairman  of  the  county 

superintendents*  advisory  group  to  the  Planning  Board.  Biggs 

was  considered  a  "tough  administrator  with  a  propensity  for 

low-profile  management /'^^^  At  age  27,  with  only  three  years 

teaching  experience,  he  became  one  of  the  nation's  youngest 

school  superintendents.     Biggs  came  to  Delaware  in  1964,  after 

receiving  a  Ph.D.  from  Columbia  Teachers'  College,  and  rose  to 

become  one  of  the  state's  highest  paid  public  officials  and, 

many  believed,  one  of  the  most  influential.    Viewed  as  a  very 

political  animal — some  called  him  manipulative--as  head  of  one 

of  the  state's  wealthiest  school  districts  and  chairman  of  the 

Superintendents    Council,  Biggs  was  considered  the  driving  force 
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behind  decisions  of  the  Interim  Board. 
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The  Planning  Board  offered  Biggs  a  10  porcent:  salary 
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incrQaso--t:o  $56,000+.     (It  was  later  revealed  that,  unbeknovmst 
to  at  least  one  board  member,  the  Alfred  I.  district  was  also 
paying  Biggs  a  deferred  comoensation  worth  more  Chan  $10,000  a  year 

Evans  Vt  9-3;  Tax  Cellinp: 

Schwartz  issued  his  much-awaited  opinion  on  January  9, 

1978--a  133-page  treatment  of  "the  few  and  relatively  narrow 

remedial  issues  that  remain  for  decision  in  this  twenty-year 

litigation"--namely  pupil  assignment,  ancillary  relief,  and 
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governance.    He  set  the  stage  by  outlining  the  four  "equitable 
principles''  which  the  Supreme  Court  set  down  in  Milliken  II 
to  guide  federal  courts'  remedial  powers  in  eliminating  de  jure 
segregation:     (1)  "...  the  nature  of  the  remedy  is  to  be 
determined  by  the  nature  and  scope  of  the  constitutional  violation;" 

(2)  the  decree  should  try  to  restore  victims  of  discrimination  to 
the  position  they  would  have  occupied  but  for  the  violation; 

(3)  the  remedy  should  take  into  account  the  interests  of  local 

and  state  authorities  in  managing  their  own  affairs;   (4)  once 

invoked,  the  court's  remedial  powers  are  broad  and  flexible. 

Schwartz  noted  that  since  the  remedial  nature  and  scope  of  the 

remedy  had  been  affirmed  "with  finality"  on  appeal,  only 
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directives  (3)  and  (4)  remained. 

Schwartz  first  dealt  with  the  Planning  Board's  position 
that  the  court  lacked  authority  to  assess  the  "fundamental 
fairness"  of  the  various  pupil  assignment  plans  -  (8-4;  9-3; 
10-2),  and  was  thus  bound  by  the  board's  preference  for  the 
10-2  plan^^-^The  judge  concluded  that,  contrary  to  its  claims, 
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the  Planning  Board  was  neither  a  court-appointed  roaster  nor  a 

true  body  politic >  and  that  he  was  thus  not  bound  by  the  group's 
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choice  of  plan.    However,  Schwartz  added  chat  the  board's 

presence  was  vital  to  successful  implementation  of  a  desegregation 

plan,  and  that  the  board's  input  would  be  accorded  increasing 

weight  "so  long  as  [it]  continues  to  seek  responsible  solutions 
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in  an  impartial  manner,   .  • 

Pupil  Assignment.     Schwartz  next  described  each  of  the 
pupil  assignment  plans  under  consideration:     the  10-2  plan, 
Plan  W  (8-4),  and  four  variations  on  the  9-3  concept.  In 
assessing  the  merits  of  each,  he  elaborated  on  the  equitable 
principles  which  guided  him.     Practicality  was  a  key  concern. 

Central  to  these  cases  is  a  recognition  that  the  task  of 

righting  discrimination  necessarily  entails  considering  not 
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only  what  is  fair  but  also  what  is  practical. 

It  follows  that  the  means  employed  to  accomplish  desegregation 
must  necessarily  be  considered  against  the  practicalities 
and  equities  of  the  situation  in  order  to  insure  that  a 
desegregation  scheme  is  just  in  application  and  possesses  a 
reasonable  probability  of  success.  327 

Another  recurring  theme  was  Schwartz*  concern  with  minimizing  the 

court's  role  in  desegregation: 

Matters  of  educational  programming  and  quality  of  education 
are  properly  the  province  of  educators,  not  that  of  the 
Court.   .   .   .  Accordingly,  the  Court  narrowly  visualizes  its 
duty  as  one  of  ordering  into  effect  a  scheme  for  desegregation 

that  meets  the  constitutional  goal  in  a  practical  and 

.  328 
equitable  manner. 
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He  stressed  that  what  action  he  did  take  was  necessitated 
by  state  officials'  failure  to  act; 

The  State  Legislature,  although  allotted  an  unprecedented 
amount  of  time,  has  defaulted,  not  even  enacting  enabling 
legislation  to  permit  defendant  State  Board  to  address  this 
constitutionally  impermissible  condition.    In  addition, 
defendant  State  Board  fairly  can  be  characterized  as 
channeling  its  energies  toward  preservation  of  its  legal 
position,  rather  than  attempting  to  redress  the  constitutional 
violation.     In  view  of  this  default,  the  Court's  duty  is  to 
implement  a  remedy,  the  parameters  of  which  have  been 
established  by  the  three- judge  court's  primary  remedial  decree, 

Schwartz  rejected  the  Planning  Board's  10-2  plan,  primarily 

because  it  did  not  satisfy  his  criterion  of  "minimizing  the 
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disproportionate  burden  on  any  racial  group.   .  ,  (He 
explained  that  the  Board  reached  the  concept  of  10-2  by  multiplying 
the  percentage  of  black  students  (21.7)  by  twelve  grades  to 
reach  a  figure  of  2.6,  and  "[h]aving  arrived  at  a  number  closer 
to  three  than  two  grades,  the  Board  arbitrarily  chose  to  assign 
children  from  predominantly  white  districts  the  lesser  number  of 
two  years,  thereby  requiring  the  reassignment  of  children  from 
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predominantly  black  districts  for  ten  years  rather  than  nine.") 
Schv7artz  found  it  particularly  objectionable  that  the  10-2  plan 
would  eliminate  most  grades  in  the  black  areas,  and  that  "severe 

xinderutilization  of  city  schools  [would]  inevitably  target  them 
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for  closing/ 


N'*\t,  Schwartz  rejected  Plan  W,  the  8-4  assignment  scheme, 
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as  "holdCing]  scant  promise  of  satisfactory  implementation,"'^"^"^  H$ 
identified  several  weaknesses  in  the  plan,  including  its  reliance 
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on  only  certain  geographic  areas,  and  then  for  varying  number  of 
years,  a  complex  pairing  and  clustering  arrangement  that  failed 
to  keep  students  together  during  Che  course  of  their  education, 
and  use  of  an  infeasible  concept  of  "regionalization"  for 
assigning  high  school  students 

Finally,  Schwartz • accepted  the  9-3  concept,  which,  in 
addition  to  reducing  the  disproportionate  impact  on  blacks, 
also  allowed  for  utilization  of  existing  high  school  facilities 
in  Wilmington  and/or  De  La  Warr?-^^He  recommended  one  particular 
configuration  as  superior  to  the  other  9-3  schemes,  but  left 
the  final  choice  of  a  9-3  design  up  to  the  Planning  Board. -^^^ 
Similarly,  he  left  to  the  board  decisions  about  which  grades 

will  .go  to  which  schools, which  schools  to  close,  whether 
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include  rising  seniors  and  kindergarten  students  in  the  plan, 

where  to  reassign  teachers  and  staff,  and  whether  to  pay 

teachers  at  different  salary  levels  or  at  one  uniform  rate  with 

adjustments  upward  or  downward. 

This  Court  agrees  with  the  three- judge  court  that  previously 
declined  to  order  "levelling  up"  because  employer -employee 
relations  are  uniquely  the  responsibility  of  the  [Planning] 
Board.3^0 

To  give  the  board  maximiom  flexibility  in  setting  salaries, 
Schwartz  then  voided  those  provisions  of  the  EAA  which  .required 
leveling- up  following  reorganization .341 

Ancillary.  Relief.    After  reviewing  the  legal  basis  for 
federal  courts  to  order  ancillary  remedial  relief,  Schwartz 
reiterated  his  desire  to  afford  local  educators  maximum  latitude 
in  this  area; 
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In  mandating  this  relief,  the  substantial  authority  of 

state  and  local  officials  in  managing  educational  affairs 

is  recognized  by  according  ample  latitude  to  the  [Planning 

Board].     The  precise  development  and  actual  implementation 

of  remedial  relief  is  left  to  the  discretion  of  educational 
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authorities. 

Schwartz  then  identified  eight  "general  guidelines  for  ancillary 

relief"  necessary  to  remedy  the  constitutional  violation: 
*in-service  training 

*a  reading  and  communication  skills  program 
^instructional  materials  free  of  racial  bias 
*a  nondiscriminatory  counseling  and  guidance  program 
*nondis criminatory  guidelines  for  review  of  proposGd  new 

construction  or  school  closings 
^'^an  appropriate  human  relations  program  to  dispel  racial 
,  myths 

'^code  of  student  rights  and  responsibilities 
"^'reassignment  of  staff  so  as  to  eliminate  racially  identifiable 
schools 

Schv;artz  directed  that  the  costs  of  these  programs  be  paid  by 
the  state  the  first  year  and  shared  by  the  state  and  county 
districts  after  that.^^^ 

Governance .     To  the  surprise  of  many,  Schwartz  said  the 
Planning  Board,  which  would  become  the  operating  board  on  June  30, 
1978,  should  retain  its  existiui-;  membership  until  June  1980, 
"to*  assure  continuity  and  guaraatee  that  the  [board]  will  have 
the  opportunity  to  function  as  a  cohesive  governance  unit.   .   .  /'345 
Beginning  then,  the  term  of  one  member  would  expire  each  year, 
the  order  to  be  determined  by  lot.     At  the  end.  of  a  five-year 
cycle,  the  board  should  include  one  representative  from  Wilmington 
and  one  from  each  of  the  four  attendance  areas  adopted  by  the 
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Planning  Board.     (Schwartz  made  clear  that  the  board  was  free  to 
adopt  a  pupil  assignment  plan  employing  some  number  of  regions 

other  than  four.)       The  judge  stated  that  assuring  that  Wilmington 

would  be  represented  on  the  board,  among  other  things,  enabled 

him  to  avoid  appointing  formal  monitors  or  continually  monitoring 

the  desegregation  process  himself. 

The  Court  regards  the  daily  business  of  running  the  schools, 
even  during  desegregation,  as  peculiarly  the  function  of 

State  and  local  officials.     The  inclusion  of  Wilmington 
[on  the  board]  insures  representation  of  plaintiffs' 
interests  and  facilitates  the  Court's  desire  to  studiously 
avoid  undue  interference  with  school  board  functions , 

Taxes ,     Next,  Schwartz  dealt  with  the  difficult  issue  of 

seeding  a  local  tax  rate.     He  repeatedly  stressed  his  reluctance 

to  intrude  in  this  area. 

Authorization  to  set  a  school  tax  rate  is  p.-operly  a 
product  of  the  political  process.     For  that  reason,  it  is 
my  view  a  federal  court  should  not  become  involved  failing 
a  total  abdication  of  responsibility  over  a  period  of  time 
such  that  further  delay  significantly  jeopardizes  consti- 
tutional rights. 

It  is  with  deep  seated  reluctance  overcome  only  by 
the  pressing,  immediate  necessity  and  the  realization  that 
no  other,  option  is  available  to  fill  the  legislative  void- 
that  the  Court  becomes  involved  at  all  in  matters  of  taxation. 
Were  it  not  true  that  the  desegregation  process  faces 
imminent  peril  unaddressed  by  any  other  practical  alternative, 
the  federal  court  would  not  intrude.     If  the  political 
process  had  provided  statutory  machinery  or  a  procedure  for 
devising  a  tax  rate  for  the  single  district,  or  if  there 

were  not  an  immediate  need  to  act  now,  I  would  further  defer 
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the  matter  of  local  tax  rate  authorization. 
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Schwartz  stressed  that  the  General  Assembly  was  free  to  alter  the 

parameters  he  authorized. 

Because  state  political  processes  are  preferred  over  even 
limited  intervention  by  a  federal  court,  the  Delaware 
Legislature  may  raise- or  lower  the  tax  authorization 
established  here."^^^ 

But  he  qualified  that  offer,  using  language  that  would  come  back 
to  haunt  him: 

The  Court  must  caution,  however,  that  any  legislative  action 

that  lowers  the  established  tax  rate  below  a  generally 

acceptable  rate  to  a  point  at  which  the  desegregation  process 

would  be  imperiled  will  be  received  skeptically.     Given  the 

historical  stance  of  the  Legislature,  if  such  a  lowering 

occurs,  the  usual  presumption  of  legislative  regularity  will 
 1  ^  

not  attach.        (emphasis  added) 

Consistent  with  his  "principle  of  minimizing  federal  intrusion,'' 

Schwartz  rejected  the  notion  of  actually  setting  the  tax  rate 

himself,  a  function  properly  carried  out,  as  specified  in  the 

352 

EAA,  by  the  school  board  of  the  reorganized  district.  'Instead, 

he  specified  a  maximum  tax  rate  that  the  board  would  h-i  authorized 

to  set.     Schwartz  rejected  the  figure  proposed  by  the  state  as 

dangerously  low,  and  the  Planning  Board's  recommended  maximum 
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as  unnecessarily  high.     He  then  carried  out  a  detailed  and 
lengthy  analysis  to  determine  a  reasonable  maximum  tax  rate. 
As  a  "controlling  principle,"  Schwartz  said  he  sought  to  use  his* 
discretion  "in  accordance  with  State  law,  alv/ays  remaining  mindful 
that  the  beleaguered  taxpayer  ought  not  to  incur  a  tax  increase 
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beyond  that  absolutely  essential  for  effective  reorganization." 
His  concern  for  the  "beleaguered  taxpayer"  was  above  all 
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pragmatic,  since  he  recognized  that  "if  the  cost  of  public 

education  to  the  local  taxpayer  becomes  unrealistically  high, 

the  entire  desegregation  effort  could  totter  and  ultimately 

crumble  under  the  heavy  financial  weight  associated  with  it."?^^ 

Calculating  the  Tax  Ceiling.     Schwartz  rejected  the  state 

board's  position  that  the  maximum  tax  rate  for  operating  expenses 

should  be  based  on  current  expense  tax  revenues  plus  10  percent, 

since  that  would  likely  result  in  an  actual  reduction  in  per 
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pupil  expenditure.     (Many  districts  had  been  spending  extensively 

out  of  reserves.)    The  judge  also  rejected  the  Planning  Board's 

claim  that,  in  keeping  with  the  EAA,  it  should  be  authorized  to 

establish  an  operating  expense  tax  rate  of  up  to  $2,669,  Wilmington 

current  rate.     Three  facts  caused  Schwartz  to  rule  against  the 

Planning  Board,  even  though  its  position  complied  with  Delaware 

law  as  well  as  with  '*this  Court's  philosophy  of  placing  maximum 

flexibility  in  the  [Board]:     (1)  the  Planning  Board  had  conceded 

that  the  tax  rate  it  requested  to  set  was  neither  necessary 

nor  realistic;   (2)  Wilmington's  rate  of  $2,669  was  an  aberration-- 

almost  double  the  rate  of  the  next  highest  district;  and  (3) 

the  Wilmington  rate,  "set  without  the  inhibition  of  a  referendum," 
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could  not  be  sai.d  to  represent  the  popular  will- 

Having  declined  to  adopt  Wilmington's  tax  rate,  Schwartz 

considered  the  next  highest  district — Alexis  I.  du  Pont.  But 

he  concluded  that  due  to  an  extraordinarily  large  tax  base, 

that  district  too  "may  more  reasonably  be  considered  an  aberration 
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than  a  suitable  model.   ..."        Instead,  he  used  the  rate  for  Mt. 
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Pleaaant,  the  third  highest,  co  arrive  at  a  maximum  operating 
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expense  tax  rate  for  the  consolidated  district  of  $1.91.  (The 
opinion  details  the  extensive  calculations  made  to  arrive  at 
that  figure.) 

The  tax  rate  ceiling  for  tuition,  debt  service,  and  minor 
capital  improvements  was  less  controversial.     Since  those  items 
constitute  necessary  obligations  and  are  relatively  fixed,  after 
careful  review  Schwartz  accepted  the  Planning  Board's  calculation 
that  an  equalized  rate  for  those  items  would  be  $.32.*^^^ 

Having  put  a  ceiling  on  the  total  tax  rate  of  $2.23  ($1.91 
plus  $.32),  Schwartz  pointed  out  that  if  the  maximum  rate  were 
set,  one  district  would  experience  an  increase  of  114  percent, 
in  school  taxes,  and  six  others  would  see  their  bills  raised 
well  over  50  percent ?^^Thus  he  strongly  cautioned  the  board  not 
to  use  its  full  range  of  taxing  power  during  the  early  years  of 
governing  the  single  district  since  "additional  authorization 

will  not  be  granted  except  for  unforeseen  circumstances  over 
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which  the  [board]  has  no  control.   .   .  Recognizing  the 

"widespread  nature  and  potential  severity"  of  the  tax  increase, 
Schwartz  ordered  the  Planning  Board  to  set  the  rate  by  the 

363 

following  month,  so  that  property  owners  could  budget  for  it. 

Reaction  to  Evans  V.    The  legislature  was  not  long  in 

responding  to  Schwartz'  latest  ruling.     In  addition  to  urging 

the  state  to  appeal  the  court  order,  the  General  Assembly 
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introduced  legislation  to: 

*  expand  the  Planning  Board  to  include  a  representative 
from  the  states 
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*  auchorisQ  0  referendum  asking  voters  if  they  favored 
continuation  of  compulsory  public  education  in  Delaware 
(an  amendment  was  considered  to  give  parents  vouchers 
which  they  could  use  to  send  their  children  to  private 
schools) ; 

*  make  it  a  state  crime  for  a  federal  Judge  to  interfere 
with  Delaware  schools.    The  bill  provided  for  fines  of 
$20,000  to  $40,000  and/or  five  years  in  prison. 

Nor  did  the  teachers  waste  any  time  in  announcing  that, 

despite  Schwartz'  tax  rate  ceiling,  they  would  continue  to  press 

for  leveling-up.     (To  suburban  teachers,  equalization  with 

Wilmington's  pay  scale  would  mean  an  additional  $2,770  to  $4,434 

a  year  in  salaries.)    Planning  Board  president  Scarborough  said 

flatly  that  Itveling-up  was  not  possible;  he  personally  favored 

leveling-dowri  for  some  teachers  rather  than  paying  comparable 

teachers  at  differenc  rates.     Scarborough  also  acknowledged  that 

Schwartz'  tax  ceiling  was  an  unexpected  blessing:     "I  have  said 

for  some  time  that  the  way  to  control  salary  costs  is  for  a 

tax-rate  limit  to  be  set  before  negotiations  begin.     But  I 

didn't  know  the  answer.     I  never  dreamed  Judge  Schwartz  would 
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give  us  the  answer." 

PAC  Gets  in  Its  Two  Cents  Worth.     PAC  took  great  glee  in 
discovering  a  minor  error  in  Schwartz'  calculations  (he  relied  on 
a  state  exhibit  which  mistakenly  included  the  technical  high 
school  in  enrollment  figures)  which,  when  corrected,  made  his 
tax  rate  ceiling  two  cents  lower^^^ Schwartz  acknowledged  that 
his  method  of  determining  a  tax  ceiling  was  "less  than  100 
percent  accurate,"  but  declined  to  alter  his  order. 
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Were  the  Court  actually  sotting  a  tax  rate,  tho  new  data 
would  be  of  marked  significance.    But  for  reasons  previously 
stated,  the  Court's  participation  has  been  far  leas  intrusive.' 

Schwartz  said  that  since  he  expected  the  Planning  Board  to  set 

the  initial  rate  significantly  below  the  muximum  authorized, 

little  could  be  gained  by  recomputing  it.     (Informally,  the 

board  had  said  the  rate  would  likely  be  set  at  about  $1.97-- 

well  below  the  judge's  $2.23  maximum.)    In  that  same  order, 

Schwartz  rescinded  his  celling  on  tuition  and  capital  improvements 

($.08),  effective  in  1979. 

The  [Planning]  Board  points  out  that  a  check  and  balance 

system  is  operative  by  virtue  of  statutory  provisions 

prohibiting  indiscriminate  spending  from  these  accounts.   .   .  . 

Having  placed  broad  authority  in  the  [board],  the  Court  will 

permit  [it]  to  set  the  tax  rates  for  tuition  and  minor 
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capital  improvements  in  future  years. 

Not  to  be  outdone,  the  General  Assembly's  Legislative 

Committee  on  Desegregation  came  up  with  its  o\m  figures — $1.61 

as  an  operating  expense  tax  maximum,  but  with  a  recommended 

rate  for  the  following  year  of  $1.47.     To  arrive  at  its  tax  cap, 

the  committee  used  Schwartz*  basic  formula  (per-pupil  expenditure 

times  number  of  students) ,  but  where  the  judge  used  expenditure 

figures  for  Mt.  Pleasant,  one  of  the  county's  richer  districts, 

the  committee  substituted  an  average  per-pupil  expense  ra'te  for 

the  entire  desegregation  areaP^Ophe  legislature  soon  after  approved 
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S.B.  457,  which  provided  for  calculating  the  tax  rate  in  ^hat  way. 

At  the  saii'^.e  time,  the  General  Assembly  oassed  a  measure  to 
eliminate  the  Planning  Board  and  provide  for  a  four-district 
desegregation  plan.    Drafted  by  the  Department  of  Public  Instruction, 
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the  plan  was  doslgnod  so  as  Co  satisfy  Schwart?/  crlcerla  for  a 

desegregation  schemo--full  grado  span  offered  in  Wilmington*  use 

of  a  Wilmington  or  De  La  Warr  high  school,  and  adherence  to  a 

9-3  plan.     (The  state  school  superintendent  said  that  each  of  the 

four  districts  would  have  to  work  out  its  own  9-3  plan  within  its 

boundaries.)    Nevertheless,  state  attorneys  conceded  that  it  was 

a  "reasonable  prediction"  that  Schwartz  would  reject  the  legislature 
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action  as  tardy. 

The  judge  did  just  that,  though  gradually.     Schwartz'  first 
responded  to  the  developments  informally.    At  a  hearing,  he  told 

attorneys  that  "Cu]nless  and  until  the  court  order  is  changed, 
this  [four  district]  legislation  means  nothing."    He  told  the 
Planning  Board  that  it  had  "only  one  job:     to  proceed  under  the 
court  order  as  it  exists."    Schwartz  also  said  that  he  couldn't 
change  the  order  any^vay,  since  it  was  on  appeal  to  the  Third 
Circuit.     (The  state  board's  attorney  said  later  that  he  would 
not  ask  the  appeals  court  to  send  the  case  back,  since  that  might 
delay  the  appeal  hearing  then  scheduled  for  May.)374 


Evans  VI;     No  Four-District  Plan 

A  week  later,  Schwartz  issued  a  temporary  restraining  order, 
to  halt  the  state  board  from  continuing  to  plan  for  a  four- 
district  reorganization;  he  extended  the  order  ten  days  later. 
On  March  15,  Schwartz  issued  an  opinion  which  (1)  granted  the 
Planning  Board  a  preliminary  injunction  against  implementation 

of  the  four-discrict  plan;  and  (2)  refused  to  consider  the  plan 
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formally,  since  his  January  order  was  on  appeal. 
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In  diflcuaaing  th«  coniequencei  of  denying  an  injunction, 
the  opinion  lefc  little  doubt  that  the  four-district  plan  was 
unacceptable.    First,  Schwartz  chastized  the  legislature  for 
its  tardiness: 

The  uction  by  the  Legislature  came  significantly  later 
than  would  have  been  expected  by  the  Court  or,  for  that 
matter,  by  anyone  remotely  familiar  with  the  case.*^^^ 

It  is  an  undorstutoment  to  say  that  when  the  Legislature 
acted  in  mid-February  1978,  almost  two  years  after  the 

invitation  of  the  three-Judge  court,  it  created  practical 
problems.    An  elemijnt  of  uncertainty  and  confusion  was 
added  to  a  highly  emotional  subject  already  bewildering 
to  even  the  best  informed  citizens  of  this  area. 

Next,  he  questioned  how  realistic  certain  provisions  of  the 
plan  were,  and  noted  the  delay  that  would  necessarily  result 
from  investigating  their  feasibility. 

Indeed,  the  Court  is  now  urged  by  persons  who  vehemently 

argued  that  a  9-3  fit  was  impossible  in  one  systemwide 

district,  that  a  9-3  plan  is  entirely  possible  in  each 

of  four  districts  despite  capacity  constraints  resulting 

from  the  inability  to  cross  district  lines.  Presumably 

this  miraculous  conversion  would  be  probed  at  some  length 
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during  hearings  on  the  Four  District  Plan^ 

(T)he  existence  and  efficacy  of  an  enforcement  mechanism 
to  coordinate  the  four  districts  must  be  demrnstrated.   *  * 
The  parties  will  also  have  to  confront  not  inconsequential 
challenges  to  the  governance  scheme.  .  .(I)t  must  be 
demonstrated  that  the  new  boards,  which  have  not  participated 
in  the  planning  process,  possess  the  sensitivity  and 
resources  to  c'evelop  adequate  ancillary  programs.   .   .  A 
showing  must  be  made  that  (the  proposed  tax)  rates  do 
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noc  cheiiigHlvei  impefli  the  dsdegregacion  proeeis  and  chae 
Che  dlffareneial  of  sone  chircy  porcene  beeween  dlgericEa 
coroporca  wich  an  equitable  decree  and  will  not  frustrate 
or  Impede  the  deaegregation  procesa.^^^ 

Schwartz  perceived  that  he  faced  two  clear  cholceci 

If  an  Injunction  la  granted,  the  harm  suffered  ia  chat  a 
legialative  will.  .       expressed  in  dilatory  fashion  by  a 
Legislature  that  has  many  times  voiced  its  desire  to 
stymie  the  overall  dosogregacion  effort,  ia  frustrated. 
In  contrast,  if  no  injunction  is  issued,  the  (Planning  Board) 
is  dissolved  and  the  hastily  formed  Four  District  Plan 
which  has  as  yet  not  been  shown  to  be  feasible,  equitable, 

and  legally  sound  represents  the  only  blueprint  for 

3  S  0 

oducacion  In  the  desogrGgaclon  area. 

If  he  denied  Che  injunccion,  Schwartz  c'^id,  "nothing  but  chaos 
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and  ccnfuslon  will  resulc," 

Accolndos  and  Insulca.    Schwartz  took  tine  out  fron  his 

work  on  Evans  to  accept  the  22nd  annual  Good  Covernment  Award 

from  the  Committee  of  39,  a  group  of  prominent,  liberal 

Wilmingtonians .    A  band  of  sign--carrying  protestors  narchcd 

peacefully  outside  the  Hotel  du  Pont  where  Schwartz  accepted 
382 

the  award.    Not  long  before,  Schwartz  had  been  nominated 

383 

"Delawarean  of  the  Year"  by  News-Journal  columnist  Bill  Frank. 
Local  citizens  protected  that  honor  as  well  —  with  a  barrage 
of  letters  to  the  editor.    One  nominated  Schwartz  (everyone 
calls  him  Murray)  as  "Judicial  Quack  of  the  Year/*  Another 
nominated  columnist  Frank  "obnoxious  journalist  of  1977"  for 
having  honored  Schwartz. 
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The  April  Heaglnpi;    Tax«a.    Following  ch§  Ugiilaeure's 
•pproval  of  S.B.  A37  —  aecdng  forth  a  formula  wlch  which  co 
dqcemlne  a  maximum  tax  race  —  the  ncace  board  had  fixed  cha 
races  for  operaclng  expenses  for  each  of  the  four  dlscriccs, 
ranging  from  $1,343  to  $1.685?^^ (The  board  had  also  determined 
a  race  for  minor  capital  expenditures,  tuition,  and  debt  service.) 
Although  S.B.  ^57  also  provided  for  determining  a  tax  ceiling 
for  the  s'.ngle  district,  the  scat©  board  did  not  formaUy  sot 
that  rate.    Instead,  the  bonrd's  finance  director,  James  Sparta, 
submitted  an  affidavit  speclfyJ ig  a  maximum  race  of  $1,527  for 
operating  expenses.    The  state  board  then  tried  to  enjoin  the 
Planning  Board  from  setting  a  rate  In  excess  of  the  amount  to 
be  fixed  by  cho  state  board  (presumably  $1,527).    But  In  the 
Interim,  che  Planning  Board  aacabllahcd  its  rata  for  operating 
expenses  as  $1.68  (plus  $.29  for  other  expenatss,  for  a  total  of 
$1.97).^^^ 

Schwartz  held  hearings  on  the  state  board's  request  for  an 
injunction  on  April  11.  12.  and  13.  1978.    Ac  the  close  of  the 
proceedings,  the  9tate  board  actually  set  the  rate  at  a  higher 
level  Chan  ic  had  originally  indicated  ~  $1,585;        it  was  this 
higher  figure  that  Schwartz  analyzed  in  his  opinion. 

Evans  VII;    Legislature's  Tax  Rate 

Schwartz  framed  the  issued  before  the  court  as  **whether 
S.B.  457  as  inpleaented  by  the  state  board  provides  a  taxation 
scheme  likely  to  frustrate  or  imperil  the  desegrega::ion  process 
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in  the  single  school  district."      He  concluded  that  it  did. 

Repeating  his  earlier  warning,  Schwartz  dispensed  with 
the  state  board's  contention  that  the  rate  it  determined 
according  to  the  statutory  procedure  could  not  be  upset  because 
of  the  special  deference  normally  paid  to  legislative  judgments 
in  the  field  of  taxation. 

The  inherent  power  of  a  court  to  take  whatever  steps 
are  required  to  fashion  an  effective  desegregation 
decree  Compels  the  conclusion  that  the  usual  presiamption 
of  deference  to  a  legislature  in  taxation  matters  does 
not  mandate  acceptance  of  the  State  Board's  maximiam  rate. 
After  Swann,  it  may  not  be  disputed  seriously  that  a 
court  has  authority  to  strike  down  impediments,  financial 
or  otherwise,  to  an  appropriate  remedy  for  the  dismantling 
of  a  dual  school  system.        (emphasis  added) 

389 

As  precedent,  Schvrartz  cited  United  States  v.  Missouri, 
the  school  desegregation  case  in  which  District  Court  Judge 
James  Meredith  merged  three  suburban  (St.  Louis)  school  districts 
and  set  a  tax  rate  higher  than  any  of  the  three  had  previously 
had.     While  the  Eighth  Circuit  Court  of  Appeals  reduced  that 
rate  (to  the  highest  one  of  the  previously  existing  three  rates) , 
it  noted  that  it  was  "satisfied  that  the  district  court  had  the 
authority  to  implement  is  desegregation  order  by  directing  that 

provision  be  made  for  the  levying  of  taxes  essential  to  the 

•  •  390 

operation  of  the  new  school  district."         Thus,  Schwartz  concluded 

that  the  case  stood  for  the  proposition' that  "a  rate  established 

pursuant  to  legislative  command  may  be  invalidated  if  inadequate 

391 

to  assure  effective  school  desegregation.' 
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In  a  lengthy  footnote,  Schwartz  offered  two  additional 

lessons  to  be  learned  from  the  Missouri  case.     First,   the  lower 

rate  approved  by  the.  Eighth  Circuit  represented  the  highest  rate 

already  used  by  one  of  the  three  reorganized  districts. 

Analogous  to  the  Missouri  case,  Delaware's  -S.B.  457  was 

legislation  not  applicable  throughout  the  state,  but  only  in 

the  desegregation  area.     Moreover,  S.B.  457  represented  a  "clear 

departure  from  state  law,"  since  the  EAA  had  provided  for  a 

consolidated  district  to  levy  a  tax  up  to  the  highest  rate  of 
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any  component  district.     Based  on  those  and  other  factors, 
Schwartz  stated  the  following: 

•At  this  point,   it  suffices  to  say  that  the  presumption 

of  legislative  regularity  in  matters  of  taxation  that  is 

usually  accorded  may  be  reduced  when  applied  co  newly 

enacted  legislation  significantly  departing  from  prior 

State  practice  which  legislation  does  not  possess 

statewide  applicability  and  which  will  self-destruct 

upon  a  particular  judicial  verdict  in  the  case  for  which 
393 

it  was  enacted. 

Second,   in  the  Missouri  case,  the  Eighth  Circuit  reduced 
the  rate  set  by  the  district  court  based  on  the  state's 
assurance  that  it  would  absorb  the  costs  not  covered  by  the 
lower  rate.     By  contrast,  in  Evans,  when  Schwartz  suggested 
"that  one  alternative  would  be  to  accept  the  rate  set  by  the 
State  Board.    .    .   and  assess  an  additional  amount  attributable 
to  the  desegregation  process  directly  against  the  State.    .  . 

39^ 

[t]he  State  Board  regarded  [that]  approach  as  unsatisfactory." 
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Next,  Schwartz  detailed  the  four  bases  on  which  he 
concluded  that  the  state  board's  proposed  tax  rate  would  imperil 
the  desegregation  effort. 

(1)  Historic  levels  of  support:     Given  that  many  districts  had 
been  spending  extensively  out  of  reserves,  the  proposed  rate  — 
even  though  higher  than  the  existing  tax  rate  in  ten  of  the 
eleven  districts  —  would  provide  less  revenue  than  would  have 
been  spent  by  the  eleven  districts  in  the  absence  of  desegregation. 

(2)  Reorganization  and  desegregation  expenses:     An  itemization 
of  such  expenses  for  which  the  new  school  district  would  be 
responsible  led  to  this  conclusion: 

To  embark  on  the  long  overdue  course  of  desegregation 
with  funds  which,,  if  minimally  sufficient  to  satisfy 
operating  costs  for  one  year,  are  inadequate  to  meet  the 
actual  costs  of  desegregation  and  reorganization  is  to 
invite  disaster. 

(3)  Inelasticity  of  the  tax  rate:     The  rate  established  by  the 

state"  board' s  one-time  calculation  would  be  ''forever  binding" 

absent  a  referendum,  the  chances  of  which  passing  would  be 
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"exceedingly  slim." 

Thus,  instead  of  a  taxation  scheme,  the  Legislature  has 
provided  merely  a  tax  rate  frozen  in  time  without  regard 
to'  rising  costs  or  to  the  requirement  that  the  (school 

district)  gradually  assume  a  greater  share  of  desegregation 

^    398  • 
costs. 

(4)  Contrary  state  1^'~7:     The  state  board  based  its  figures  on 
the  assumption  that  students  attending  special  schools  would  be 
funded  by  a  tuition  tax,  as  in  the  past.     But  under  Delaware 
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law,  that  holds  true  only  when  there  are  multiple  districts  — 

that  is,  when  the  receiving  district  charges  tuition  of  the 

399 

sending  district. 

Schwartz  also  noted  in  passing  that  since  "the  State  Board's 
tax  rate  is  completely  controlled  by  its  use  of  a  vigorously 
contested  enrollment  figure.   .    .  the  validity.    .    .  is  highly 
questionable. "^^^  Elaborating,  he  pointed  out  that  "the  State  has 
supplied  different  (enrollment)  numbers  at  different  times  in  a 
manner  which  suggests  that  the  numbers  are  less  supportive  of 
the  facts  than  they  are  of  the  State's  litigation  posture." 
questioned  a  key  premise  underlying  the  state  board's 
proposed  rate  —  namely  that  teachers  would  continue  their 
presently  negotiated  salaries  .^^^ 

Finally,  Schwartz  briefly  discussed  the  projections  which 
the  Planning  Board  made  to  arrive  at  its  tax  rate  of  $1.68, 
and  concluded  that  that  rate  was  "more  responsive  to  the  needs 
of  the  single  district  entering  its  first  year  of  desegregation" 
than  was  the  state  board's  rate  "which  would  either  have  teachers 
working  side  by  side  at  different  rates  of  pay  or  would 
necessitate  reductions  in  salaries  or  educational  programs ." 

If  [the  lower  rate  is]  accepted,   the  desegregation  process 
will  not  only  be  imperiled  but  will  be  doomed  to  suffer  a 
painful  death  from  economic  strangulation.     The ^victims 
will  be  somewhere  between  65,000  and -70,000  children .^^^ 

State  is  Ordered  to  Buy  Buses.     The  tax  ruling,  and  the 
legislative  outrage  it  provoked,  followed  quickly  on  the  heels- 
of  another  confrontation  over  money  between  Schwartz  and  the 
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Dover  lawmakers.     After  the  General  Assembly  failed  to 
appropriate  funding  for  purchasing  the  142  additional  school 
buses  needed  under  the  desegregation  plan,  the  Planning  Board 
asked  the  court  to  order  the  appropriation?°^Expressing 
apprehension     that  he  would  have  to  issue  an  order  each  time  a 
bill  to  the  state  came  due,  Schwartz  directed  the  state 
treasurer  to  write  the  necessary  $2.4  million  check.  (The 
legislature  had  not  yet  appropriated  funds  for  any  desegregation- 
related  costs,  estimated  at  $10.3  million.    However    the  state 
budget  bill,  introduced  that  same  week  in  the  General  Assembly, 
did  include  a  surplus  of  $10.4  million. )^^^ 

While  the  Wilmington  Board  continued  to  prevail  in  the 
Schwartz  courtroom,  elsewhere  it  was  touched  by  revelations  of 
scandal  which  some  feared  were  **just  the  tip  of  the  iceberg." 
Wendell  Howell  came  under  investigation  by  the  white-collar 
crime  unit  of  the  state  Department  of  Justice  for  use  of 

Wilmington  board  funds  and  workers  to  furnish  and  renovate  his 
407 

home.     Though  first  insisting  that  he  had  done  nothing  wrong, 
Howell  later  resigned  from  his  positions  on  the  Wilmington  and 
Planning  boards  (and  as  executive  director  of  the  ''Wilmington 
Housing  Authority) .    A  New  Castle  County  grand  jury  subsequently 
indicted  Howell  on  13  charges  —  including  six  felonies  —  of 
illegal  use  of  board    funds  (trial  is  pending)^^^In  addition, 
the  assistant  *  superintendent  of  the  Wilmington  School  District, 
a  former  Democratic  state  senator,  was  convicted  on  misdemeanor 
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charges  of  using  school  funds  to  remodel  his  house    and  fired 
409 

as  a  result.     (He  had  earlier  been  suspended  for  his  knowledge 
of  Howell's  misuse  of  funds.)  ^''"^  And  judging  from  the  conclusion 
of  state-hired  auditors  who  reviewed  the  city  board's  books  — 
that  there  was  "blatant  disregard  for  the  accountability  of 


forthcoming. 


^e^f^ub~iic— ftrnd-s-^  more--i-ndii:ctTnents-~mi-gh:t— be- 
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Stat.e  of  Delaware  v.  Schwartz.     The  state  board  wasted 

little  time  in  appealing  Schwartz'  tax  ruling^^^ (Several  weeks 

aarlier,  ten  of  the  eleven  defendant  school  boards  had 

presented  two  hours  of  arguments  before  the  Third  Circuit, 

primarily  on  the  question  of  how  much  busing  was  needed  to 

overcome  the  ill3gal  segregation  in  New  Castle  County. )^^^ 

Simultaneously,  Governor  du  Pont  and  the  attorney  general 

called  in  a  New  York  constitutional  law  expert,  Floyd  Abrams , 

to  'consider  whether  the  state  should  sue  Schwartz  personally 

to  determine  whether  his  taxing  authority  superceded  the 

state' s^^^The  suit  against  Schwartz  was  quickly  filed. 

While  waiting  for  its  various  appeals  to  be  resolved, 

the  state  tried  several  ways  to  get  around  Schwartz'  orders. 

The  legislature  approved *a  bill  to  forbid  the  state  or  county 

from  enforcing  the  tax  hike,   thus  putting  the  onus  on  federal 

authorities.     In  addition,,  the  state  board  requested  that 

•Schwart:^  delay  both  his  January  9  remedial  decree,  and  his 

May  5  denial  of  a  permanent  injunction  of  the  tax  issue, 

416 

pending  completion  of  appellate  review. 
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During  the  hearing  on  the  requested  delay  in  collection 

of  the  Planning  Board's  higher  tax  rate,  Schwartz  proposed  a 

compromise  —  that  the  state  post  a  bond  to  cover  the  $2.5 

million  difference  in  the  two  tax  rates  \antil  the  appeal 

settled  the  final  rate.     But  the  Planning  Board's  attorney, 

Henry  Hemdon,  argued  that  under  that  arrangement,  the  new 

district  would  be  unable  to  reach  a  contract  settlement  with 
teachers.     The  state  board's  attorney  also  opposed  the 

proposal  but.  for  the  opposite  reason :  he  feared  the  Planning 

Board  would  commit  itself  to  expenses  based  on  revenues  which 

would  have  to  be  reduced  if  the  state's  appeal  was  successful. 

In  the  hearing,  Schwartz  also  expressing  annoyance  that  the 

Planning  Board  took  no  position  on  the  state's  request  for  a 

delay  of  the  entire  order.     Herndoia  responded  that  the  board 

members,  while  "deeply  concerned  with  the  ramifications"  of 

a  stay  order,  also  occupied  seats  on  existing  boards  and  felt 

an  obligation  to  their  suburban  constituents . 

Evans  VIII:     Delay  of  Remedial  Order  Denied 

On  June  13,  1978,  Schwartz  denied  the  state's  request  for 
a  delay  in  his  January  9  remedial  order  contrasted  the 

existing  situation  with  evenCs  the  previous  August,  when  he 
had  granted,  a  similar  request  for  a  delay  in  the  three-judge 
remedy  order. 

As  on  August  5,  1977,   the  change  from  eleven  districts 

to  one  still  fairly  can  be  characterized  as  "cataclysmic," 

[b]ut  .   .   .  its  import  is  lessened.    First,  the  Delaware 
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Legislature  has  belatedly  placed  its  imprimatur  upon  a 
four  district  reorganization  with  consequences  far  more 
severe  than  if  the  one  district  plan  went  into  effect. 
Next,  unlike  the  situation  [in]  1977,  tax  bills  have 
not  yet  been  sent  to  county  residents  who  are  sched^aled 
to  receive  tax  bills  with  a  single  local  school  tax  rate. 
Also,  a  new  administrative  structure  for  the  single 
 di.s  triat----has~been**-developed~^nd— ±S'^func1rion   ^ 

He  also  noted  the  "public  interest"  in  a  "stable  educational 

system, " 

In  carrying  out  its  goal,  the  Planning  Board  has  mailed 
individual  pupil  assignment  notices  to  each  parent  of  the 
over  60,000  children  in  the  public  school  system,  assigned 
all  teachers  by  school  and  grade,  designated  fourteen  school 
for  closing,  revamped  and  achieved  a  common  core  curriculum, 
directed  and  accomplished  a  uniform  reduction  in  the  number 
of  teachers,  conducted  orientation  programs,  ordered 
additional  school  busses,  applied  for  federal  funding, 
done  preliminary  budgeting,  caused  the  election  of  an 
exclusive  bargaining  representative  for  the  teachers  and  is 
currently  engaged  in  difficult  negotiations  with  the 
teachers'  bargaining  representative. 


Evans  IX:     Delay  in  Tax  Collections  Denied 

Nine  days  later,  on  June  22,  Schwartz  denied  the  state's 
request  for  a  delay  in  collection  of  the  higher  tax  rate,^^^ 
Several  points  in  the  opinion  merit  quoting.     In  reviewing  the 
history  of  the  tax.  issue,  Schwartz  noted  that  the  court  went  so 
far  as  to  set  .a  maximum  tax  rate  only  because: 

(1)  of  the  absolute  necessity  to  adequately  provide 
the  desegregation  effort  with  financial  support;  and 

(2)  time  was  of  the  essence  in  assuring  that  the  public 

422 

had  prompt  notice  of  its  tax  obligations. 
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On  the  question  of  the  court's  authority  to  supercede  the 
legislature,  the  state  claimed  that  Rodriguez  and  related 
principles  of  federalism  rendered  such  judicial  action  "an 
infringement  of  the  legislative  process , '"^^S  g^^wartz  dismissed 
the  reliance  on  Rodriguez  as  off -point: 

 Rodriguez— involved  a  challenge  to- an~ exist  ingest atutory 

scheme  of  school  financing.    .    .  based  in  part  on  local 

property  taxes.   .    .   [But  the  parties  in  this  case]  are  not 

litigating  financial  inequities  but  rather  the  final  steps 

in  the  remedial  phase  of  a  desegregation  order  and  it 

follows  therefore  that  the  Court's  equitable  power  is  t-ha 
424 

mainspring. 

However,  he  answered  straight-on  the  essential  charge  that  in  the 
area  of  local  taxation,  a  state  legislature's  expressed  will  is 
decisive : 

But  if  a  state's  taxing,  power  is  plenary  under  all 
circimstances ,  a  demonstrably  hostile  state  legislature 
could  easily  thwart  a  desegregation  process.  Although 
.it  is  obviously  appropriate  for  the  Delaware  Legislature 
to  provide  leadership,  particularly  in  such  extraordinary 
circumstances,  and  the  Court  repeatedly  has  implored  the 
Legislature  to  do  so,  it  does  not  follow  that  legislation 
ultimately  passed  is  ipso  facto  binding  upon  the  Court. 

He  also  set  forth  the  dilemma  a  court  faces  in  such  a  situation: 

• 

When  a  federal  court  finds  it  necessary  to  override 
State  authorities  in  a  matter  of  local  taxation,  albeit 
with  respect  to  application  of  a  statute  rather  than  to 
its  facial  validity,  a  tension  is  created  between 
fundamental  precepts.     That  tension  is  between  principles 
of  federalism  impelling  a  .federal  court  to  defer  to  State 
legislature  enactments  and  the  judicial  duty  to  enforce 
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equitable  decrees  vindicating  the  constitutioral  right  to 
attend  a  racially  nondiscriminatory  unitary  school  system. 
In  denying  the  State  Board's  request  for  permanent 
injunction  on  May  5,  1978,  that  tension  was  resolved  in 
favor  of  the  equitable  power  of  a  federal  court  to  enforce 
its  remedial  d^^^ees  however  unpopular  or  economically 
unattractive . 

Schwartz  conceded  that  the  federalism  issue  posed  "  a  not 
"insubs  tant ia l" ques t ion  ^f "  lawT-^^ 7  " j^^^^^^^  ^ "  ^^^^ ^  generous 

in  evaluating  the  other  criteria  for  granting  a  stay  and,  on 
.  balance,  concluded  that  the  delay  was  not  warranted. 

Tax  Bills  are  Mailed.     With  its  appeal  still  pending  in  the 

Third  Circuit,  the  state  prepared  to  go  ahead,  at  least 

temporarily,  with  the  higher  tax  rate.     New  Castle  County 

prepared  the  tax  bills,  but,  after  last  minute  pressure  from 

Governor  du  Pont,  changed  the  wording  of  the  tax  notice.  As 

first  worded,  the  notice  took  pains  to  blame  the  tax  increase 

on  the  court,  so  that  homeowners  would  not  attribute  it  to 

county  officials.    Fearing  that  the  judgmental  language  would 

further  incite  taxpayers,  du  Pont  got  the  county  executive 

429 

to  agree  to  a  softer  message.   ^Eut  the  words  did  little  to 
soften  the  financial  blow  of  the  school  tax  bills  to  many 
suburban  homeowners.     The  increase  over  the  previous  year's 
bill  ranged  from  17  percent  in  Newark  to  89  percent  in  the 
Conrad  district.     (See  chart  below  for  the  increase  in  other 
districts.)     Even  in  Wilmington,  where  the  new  taxes  levied 
were  36  percent  less  than  in  1977,  the  city  government  added 
76  cents  to  the  municipal  services  tax,  so  that  city  homeowners 
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got  only  a  5  percent  net  tax  reduction.     (Since  the  school  tax 
is  only  one  component  of  the  property  tax,  the  percent  increase 
in  the  latter  tax  was  less  severe.     However,  newspaper  articles 
often  failed  to  make  that  distinction,  thus  adding  to  homeowners 
confusion  and  anger  at  Schwartz. ) 

-  -  Third  Circuit -Invalidates  Tax  Rate.  .  No -sooner  had  

suburban  residents  gotten  over  the  shock  of  their  higher  bills 

than  the  Third  Circuit  ruled  that  Schv/artz  had  erred  in 

432 

rejecting  the  state's  tax  rate  so  swiftly. 

True  to  the  statement  in  its  January  9,  1978,  opinion.   .  . 

the  district  court  approached  the  injunction  hearing 

without  extending  the  requisite  deference  to  which 

legislative  judgments  in  the  field  of  taxation  are 

entitled.   .   .  tl]n  so  doing,  the  court  overstated  its 

power  to  fashion,  and  insure  implementation  of,  an 

effective  decree.    For  while  it  is  true  that  the  court 

specifically  recognized  that  "deference.   .    .  does  not 

mandate  acceptance,"  and  while  we  agree  that  this 

particular  formulation  is  a  proper  statement  of  the 

governing  precept,  we  are  convinced  that  the  court  failed 

to  afford  any  deference  to  the  legislative  action.  At 

' best,  the  legislative  solution  was  received  as  a  neutral 

narrative  fact;  at  worst,  it  was  received  with  suspicion, 

subject  to  a  condition  that  Delaware  prove  its  regularity 

433 

and  constitutionality. 

To  support  its  position,  the  appellate  court  opinion,  written 

by  Judge  Aldisert,  quoted  several  "Supreme  Court  teachings 

relating  to  the  deference  to  legislative  action  where  the  issue 
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of  consitutionality  is  directly  implicated,"  including  Rodriguez . 
The  opinion  also  noted  that  in  the  Missouri  case  relied  upon  by 


^10 


-131- 


Schwartz,  the  Eighth  Circuit  "did  reverse  the  district  court's 
imposition  of  a  tax  rate  insofar  as  that  rate  exceeded  one 
which  was  represented  as  adequate  by  state  officials." 
Concluding  that  "the  State  Boa-;d's  ability  to  make  a  strong  showing 
on  the  merits.   .   .  was  impropeviy  skewed,"  the  Tliird  Circuit 
directed  Schwartz  to  lower  the  tax  rate  to  $1,585,  at  least 
temporarily,  and  hold  a  new  hearing  on  the  issue. 

Finally,  the  appeals  court  felt  compelled  to  comment  on 
.  the  merits  of  Schwartz'  tax  ruling  —  though  acknowledging  that 
it  was  unnecessary  to  do  so.  ' 

Numerous  times  in  its  May  5  opinion,  the  court  expressed 
concern  that  the  State-approved  budget  did  not  reflect 
an  increment  to  the  normal  operating  budget  sufficient  to 
meet  desegregation  needs.     Our  observation  is  that  this 
overlooks  the  critical,  and  incontrovertible,  proposition 
that  any  money  budgeted  by  the  State  co  the  Northern  New 
Castle  County  school  system  must  be  used  by  (the  Planning 
Board),  first,  to  effect  the  desegregation  order,  and  then 
to  meet  the  expenses  of  other  programs .  ^^'^ 

As  an  example,  the  court  suggested  that  school  authorities  might 

decide  to  curtail  certain  extracurricular  programs  unrelated  to 

desegregation,  so  as  to  stay  within  its  budget. 

On  All  Else,  Schwartz  is  Upheld.     On  every  issue  but 
taxation,  the  Third  Circuit  upheld  Schwartz.     First,  it  affirmed 
his  rejection  of  the  reverse  volunteerisn  scheme  as  a  satisfactory 
plan.'^3%econd,-  it  ruled  that  Schwartz  did  not  fail  to  heed 
Dayton's  instruction  that  a  district  court  identify  the  exact 
amount  of  "incremental  segregative  effect."^^^  More  specifically. 
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the  appeals  court  (1)  concluded  that  the  plaintiffs  had  failed 
to  meet  their  burden  of  showing  that  ''the  reach  of  the  plan 


exceeded  the  grasp  of  the  conditions  created  by  constitutional  vio- 

)m 
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lations;"       and  (2)  found  Dayton  '*so  factually  distinct  from 


the  present  litigation  as  to  circumscribe  detailed  analogy," 

Not  the  least  of  the  differences  between  the  two  cases 
is  that  the  system-wide  remedy  eventually  disapproved 
in  Dayton  rested  on  three  "relatively  isolated"  violations 
that  could  be  deemed  "of  questionable  validity,"  And 
finally,  the  unavoidable  distinction  is  that  prior  to 
Brown  I.  in  New  Castle  County,  Delaware,  desegregation 
was  unlawful  under  Delaware  law;  in  Dayton,  Ohio, 
segregation  was  unlawful  under  Ohio  law.     This  difference 

between  the  two  states  is,  at  base,  the  difference  between 
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the  two  cases. 

Third,  the  appeals  court  ruled  that  the  district  court  could 
properly  order  ancillary  relief,  and  that  there  existed  adequate 
record  to  support  each  of  the  specific  programs  which  Schwartz 
ordered.     It  had  no  sympathy  for  appellants'  claim  that  Schwartz 
coopted  an  area  better  left  to  state  and  local  officials,  ' 

At  no  time  did  the  State  indicate  that  it  would  or 

could  contrive  the  necessary  ancillary  programs.  Simply 

put,  we  are  hard  pressed  to  see  how  state  appellants  can 

now  invoke  precepts  of  local  autonomy  when  they  failed 

to  grasp  their  own  opportunity  to  act  in  this  regard. 

Under  the  circumstances,  judicial  authority  was  properly 
utilized, 

State  Concedes,  Almost.    While  the  attorney  general 
promised  to  appeal  to  the  Supreme  Court,  his  reaction  to  the 
Third  Circuit's  ruling  was  conciliatory: 
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*  No  further  legal  avenues  are  available  to  us  to  change 

the  fact  that  desegregation  will  occur  in  September.  The 

time  has  come  for  all  of  us,  black  and  white,  young  and 

old,  to  put  our  differences  behind  us  and  to  work  together 

to  ensure  that  desegregation  as  ordered  by  the  court  is 

not  only  implemented  but  implemented  peacefully  and  in 
444 

good  faith. 

Several  weeks  later,  the  state  made  one  last-ditch  effort  to  have 

the  Supreme  Court  stay  the  busing  portion  of  the  desegregation  order 

until  the  high  court  had  reviewed  the  stage's  appeal.    The  state 

did  so  after  Justice  Rehnquist  temporarily  stayed  a  desegregation 

order  involving  busing  in  Columbus,  Ohio  on  August  12.  (Since 

the  Supreme  Court  was  in  recess  until  October,  the  stay  request 
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went  before  an  individual  justice.)  However,  Justice  Brennan, 
who  is  responsible  for  Delaware  i::atters,  considered  the  state's 
request  and  denied  it. 

Meanwhile,  the  state  prepared  for  the  all-but-inevitable 
on  several  fronts.    Delaware  officials  secretly  supervised  the 
remodeling  of  a  National  Guard  armory  near  the  Wilmington  airport 
for  use  as  a  holding  center  in  the  event  of  mass  arrests  provoked 
by  school  desegregation^^^And  the  governor  named  prominent  local 
residents  to  a  new  '^effective  Transition  Commission*'  to  oversee 
the  desegregation  process. 

New  Castle  County  residents  also  seemed  to  be  accepting 
the  inevitability  of  desegregation  at  last,     PAC,  which  once 
routinely  attracted  hundreds  of  people  to  its  weekly  meetings, 
hadn't  held  a  public  meeting  in  months.     Observers  offered  a  host 
of  reasons — apathy,  summer  lull,  or  the  resignation  of  PAC's 
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founder,  James  Venetna,  to  seek  the  Republican  nomination  for  the 

U.S.  Senate.     But  Jonathan  Chace,  who  had  monitored  desegregation 

in  Wilmington  (and  other  cities)  for  the  U.S.  Justice  Department's 

Community  Relations  Service,  saw  it  as  an  acceptance    by  the 

community    of  the  inevitable.     Anti^busing  fever  cools  down, 

Chasje  said,  "only  when  there's  a  sense  that  the  legal  aspects 

of  the  case  are  worked  through, -when  there's  little  expectancy* 

of  a  reversal.     This  is  reinforced  in  lots  of  other  ways,  when 

local  officials  begin  to  say  not  whether  or  not  but  how  (desegregation 

will  occur)." 

Board  Agrees  to  Live  with  Lower  Tax  Rate,     The  Planning 
Board  too  had  a  conciliatory  reaction  to  the  Third  Circuit 
ruling;  the^board  decided  to  "learn  to  live  with"  the  lower  tax 
rate  for  a  year  rather  than  ask  Schwartz  to  hold  hearings  on  the 
matter  again.     The  lower  rate  meant  the  board  would  have  $2.4 
million  less  to  work  with.     Since  most  of  that  money  had  been 
•  expecced  to  go  fpr  teachers'  salaries,  it  was  the  union  that 
protested  the  board's  decision.     The* New  Castle  County  Education 
Association,  a  NEA  affiliate,  which  won  the  right  to  represent 
the  new  district's  teachers,  had  promised  to  settle  for  nothing 
short  of  immediate  leveling-up  (see  Table  4  ) ;  association 

449 

president  Michael  Epler  said  the  board  was  "making  a  big  mistake. 

Meanwhile,  contract  talks  between  teachers  and  school 
district  officials  continued  without  progress.     Roving  bands 
of  teachers  picketed  to  protest  the  board's  failure  to  make 
a  firm  proposal  on  salaries  for  the  coming  school  year^^^  The  start 
of  school  arrived  with  no  agreement  in  sight,  and  teachers 
returned  to  the  classroom,  still  without  a  contract. 
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Buses  Roll  Smoothly,  Police  '^Happily  Bored".     On  Monday, 

September  11,   twenty  years  after  the  suit  was  filed,  the  buses 

finally  rolled.     Nearly  47,000  students— 21 , 500  as  a  result  of 

the  court  order— were  transported  to  93  schools  throughout  the 

350  square  mile  area  of ^ New  q.astle  County,  More 

than  two  hundred  members  of  the  press  were  there  (less  than 

half  of  what  school  officials  were  prepared  for)  to  cover 

the  opening  of  school;  national  news  programs  gave  it  brief 

coverage,  but  the  start  of  busing  in  Los  Angeles  overshadowed 
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events,  m  Wilmington. 

Except  for  minor  logistical  problems,  and  a  few  scuffles 
that  had  racial  overtones,  the  first  week  of  school  went  smoothly. 
Dozens  of  police  on  hand  for  possible  trouble  sat  idly  by,  and 
the  state  police  superintendent  described  his  group  as  'Very 
happily  bored. "^^^  Attendance  hovered  around  a  healthy  90  percent, 
and  contract  talks  i^ith  teachers  resimed  after  a  ten-day  delay. 

Scabs  Leave  Scars.    After  working  nearly  a  month  without 
a  contract,  teachers  met  on  October  5  and  authorized  the  association 
to  call  a  strike  on  Monday,  October  16  unless  tentative  agreement 
was  reached.     Although  the  strike  contemplated  was  (and  is) 
illegal  under  state  law,  Delaware  teachers  had  resorted  to  such 
lengths  before.     (In  fact,  the  high  salaries  enjoyed  by  former 
Wilmington  teachers  were  due  in  part  to  a  twenty- eight  day  strike 
their  union,  an  AFL-CIO  affiliate,  had  staged  in  1975.  Some 
feel  that  the  city  teachers,  anticipating  desegregation,  were 
after  generous  contracts  to  take  with  them  to  the  suburbs.) 
School  district  officials  took  a  very  restrained  stance  toward 
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TABLE  4 

NEW  CASTLE  COUNTY  TEACHERS'  SALARIES 


Former               \  ) 
district:                \  W 

Beginning  with  : 
bachelor's  ! 
degree:          -  • 

Bilchelor's  with* 
lOvrs.'exper.:  j  = 

Master's  with  ' 
'  12  years:  { 

Alexis  1. 

510,429 

$14,154 

516,630  \ 

Alfred 


510,082 


514,330 


517,133 


Clavmont 
Conrad 


510,317 
510,178 


513,336 


513,854 


516,096 
515,881 


De  Warr 


510.010 


Marsh. -McKean  310,334 


AAt.  Pleasant 


510,249 


512,761 

515,062 
< — .... — 

513,920 


514,691 
$17,477 


516,264 


N.C.-G.B. 

510,223 

S13,f582  • 

515,853 

Newark  ' 

510,057 

514,600 

516,726  i 

vwsc^5r:r^Jrs^J^^-JI.■■!T■.■?.■^•»3r^ 

Stanton 

510,120 

515,114 

517,307  1 

Wilmington 


511,729 


517,945 


519,720 


Source:    Wilmington  News  Journal,  November  12,  1979 
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the  strike  threat.     They  avoided  using  the  word  "illegal"  to 
describe  the  strike,  announced  that  they  would  not  seek  a 
temporary  restraining  order  to  halt  it,  and  refrained  from 
contacting  substitute  teachers.     Superintendent  Biggs  actually 
encouraged  coaches  to  coach  even  if  they  honored  the  strike. 

On  October  16,  with  no  contract  in  sight,  80  percent 
of  the  3,900  teaqhers  stayed  out.    Mofe  than  half  of  the 
nearly  one  hundred  schools  were  shut  down,  and  those  that 
remained  open  were  able  to  do  so  only  because  so  few  students 
showed  up.  •  With  nothing  to  gain  from  leveling  up,  the  900- 
member  Federation- -representing  most  former  city  teachers, 
two-thirds  of  them  black--voted  not  to  honor  the  strike.  While 
there  was  little  heckling  of  teachers  who  crossed  the  picket 
lines  to  work,  many  feared  that  the  old  adage  "Scabs  Leave 
Scars"  would  prove  true  in  an  especially  unfortunate--because 
.  raQially-related--way.^^^ 

The  strike  lasted  five  weeks.  Midway  through  the  first 
week,  the  board  abandoned  its  passive  strategy  and  requested 
a  temporary  restraining  order  in  chancery  court.  Chancellor 
William  Marvel  issued  a  back^-to-work  order,  but  refused  to 
prohibit  teachers  from  picketing  for  fear  of  abridging  their 
right  of  speech f^^^Striking  teachers  ignored  the  order. 

In  the  second  week,  teachers  voted  down  the  board's  latest 
offer--worth  an  additional  $2  million--\:o  level-up  by  the  niddle 
of  the  1980-  81  school  year  .^^^^ancellor  Marvel  issued  a  preliminary 

injunction  and  fined  the  union  $30,000,  plus  $5,000  for  each 

459 

day  -hey  continued  to  strike.     Still  they  refused  to  budge. 
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Schwartz  is  Asked  to  Intervene.     In  the  fourth  week,  a 

parents'  group  asked  Judge  Schwartz  to  intervene  in  the  strike, 

.  •  460 

and  a  hearing  was  set  for  November  15.     Superintendent  Biggs 

and  Association  president  Epler  asked  for  a  special  session  of 

the  legislature;  the  two  wanted  the  state  to  release  the  funds 
it  had  saved  from  not  having  to  pay  striking  teachers  —  more 

than  $180,000  per  day  —  to  beef  up  the  board's  settlement 
461 

package . 

A  Wilmington  Nev7s -Journal  editorial  called  for  Schwartz 
to  step  in.. 

We  are  aware  that  the  courts  have  been  reluctant  to 
intervene  in  the  management  aspects  of  the  school 
district,  and  in  its  labor-management  relations.    .  . 
[But]  the  federal  court's  legitimate  interest  in  the 
school  situation  lies  in  the  impleir.entation  of  its 

462 

constitutional  mandate  to  operate  desegregated  schools. 

But  both  the  new  school  board  and  the  Wilmington  plaintifffs 

in  tjie  case  opposed  the  idea. (Schwartz  later  declined  to  intervene.) 

In  the  fifth  week,  the  board  announced  a  four-point 

program  to  "get  our  school  system  moving  again"  —  firing 

teachers  who  continued  to  strike,  paying  those  who  didn't  at 

the  rate  currently  being  offered  at  the  bargaining  table, 

calling  in  substitute  teachers  to  expand  the  minimal  educational 

programs  being  offered  during  the  strike,  and  encouraging 
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parent  volunteers  to  help  staff  the  classrooms.    About  200 

striking  teachers  returned  to  work,  but  70  percent  of  them 
464 

remained  out-     Strikers  (narked  the  first  day  of  American 
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Education  week  by  marching  through  Wilmington  —  2000  strong  — 
while  an  18-piece  band  played  a  new  version  of  the  song  *'Hey, 
Bigg  Spender,"  (the  Wilmington  media  had  recently  reported 
that  Superintendent  Biggs  was  receiving  $10,000  in  deferred 
compensation,  in  addition  to  his  $56,000-plus  salary^ making 
him  the  first    or  second    highest-paid  public  employee  in 
the  state^^^).     One  marcher  carried  a  sign  that  read,  "Is 
Scarborough  Fair?"  —  referring  to  school  beard  president 
Gilbert  Scarborough,  who  maintained  that  the  district  could 
not  level-up  "because  we  have  no  more  money. "^^^ 

Settlement  at  Last.     In  mid-November,  the  board  made 
another  contract  offer  which  called  for  leveling-up  by  the 
middle  of  the  following  year.     The  package  —  worth  about  $1.7 
million  more  than  the  board's  previous  offer  —  hinged  on  the 
savings  to  the  board  (approximately  $80,000  a  day)  from%6^t 
haying  to  pay  3000  teachers  during  the  strike.     Governor  du 
Pont  also  agreed  to  allow  the  $4  million  the  state  had  saved 
during  the  strike  to  be  "reused"  to  sweeten  the  pot.  The 
teachers  voted  overwhelmingly  to  accept  the  offer,  and  union 
and  school  officials  agreed  to  keep  the  schools  closed  the 
entire  week  of  Thanksgiving  so  that  tempers  could  cool^^^On 
Monday,  Noverber  27,  despite  the  first  snowstorm  of  the 
season,  the  schools  finally  reopened.     (One  principal  observed 
that  many  students  would  ordinarily  have  stayed  home  in  such 
bad  weather.     But,  he  said,  "parents  were  so  anxious  to  get 
their  children  back  in  school  I  think  they  would  have  brought 
them  in  by  dog  sled.")^^^ 
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Business  as  Usual.     No  sooner  had  the  school  resumed  than 
th\  state  board  adopted  a  proposal  to  divide  the  newly  organized 
district  into  four  autonomous  districts .     The  proposed  districts 
would  follow  the  boundary  lines  of  the  existing  attendance 
areas,  and  would  not  change  the  present  countywide  busing  scheme. 
The  countywide  tax  rate  would  also  remain  the  same,  unless 
changed  by  local  district  referendum.     The  state  board's  plan 
cited  three  reasons  for  adopting  a  four-district  school  system: 

the  need  for  locally  ^verned  school  districts; 
desegregation  of  the  student  body;  and  a  July  24 
opinion  of  the  3rd  U.S.  Circuit  Court  of  Appeals 
which  urged  the  state  "to  come  forward  with 
meaningful  solutions"  to  desegregate  suburban 
Wilmington  and  city  schools. 

The  Wilmington  newspaper  called  the  proposal  "ill  timed 
and  ill  advised. "^^^    Howell's  replacement  on  the  board,  James 
Sills,  said  it  was  "politically  and  racially  inspired .  And 
board  president  Scarborough  said  it  was  too  soon  to  talk  about 
creating  four  new  school  districts,  since  "[t]he  baby  (the 
county  school  district)  hasn't  had  a  chance  to  walk  yet."^^^ 

Meanwhile,  in  an  attempt  to  provide  more  generously  for 
"the  baby,"  the  board  asked  Judge  Schwartz  to  restore  the  tax 
ceiling  of  $1.68  set  the  previous  winter  (Evans  V) .  Attorneys 
for  both  plaintiffs  and  defendants  opposed  a  lifting  of  the 
legislation.     During  the  day-long  hearing,  Schwartz  was 
troubled  by  the  effect  of  the  recent  teachers'  contract  settle- 
ment on  the  school  district's  budget.     "If  the  (estimated)' 
deficit  for  next  year  was  caused  by  the  settlement,  should  the 
court  consider  that?"  Schwartz  asked. ^^"^ 
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Update--March,  1979f^^^he  state  board's  proposal  for  a  four 
district  plan  has  been  shelved  for  the  time  being.     During  the 
winter,  the  state  board  held  public  hearings  on  its  plan. 
Citizen  reaction  was  generally  negative;  parents  had  tired  of 
. the  change  and  uncertainty  and  wanted  to  avoid  further  dis- 
rupting the  schools.'   Mew  Castle  County  legislators  also  saw 
the  political  wisdom  of  staying  with  the  single-district 
arrangement.     This  way,  they  can  blame  Judge  Schwartz  for 
whatever  problems  desegregation  creates;  by  redistricting, 
they  would  be  shifting  responsibility  to  themselves.     (Downs tate 
legislators  favor  redistricting;  like  the  state  board,  they 
fear  the  power  of  a  single  district  that  contains  over  half  of 
all  the  students  in  the  state.) 

Near  the  end  of  February,  Schwartz  denied  the  New  Castle 
County  board's  request  that  he  restore  the  $1.68  tax  ceiling. 
The  board  has  yet  to  decide  whether  it  will  ask  for  reargument 
on  the  request. 

Meanwhile,  the  New  Castle  County  schools  are  operating  with 
only  minor  problems,  considering.     The  logistics  of  busing  47,000 
children  are  not  yet  altogether  smooth.     Some  parents  perceive 
that  discipline  is  deteriorating- -a  perception  that  is  probably 
accurate  in  some  schools,  inaccurate  in  others.    And  some  ad- 
ministrators fear  that  enrollment  will  drop  ten  to  twelve 
percent  as  of  the  1979-80  school  year,  though  it  is  questionable 
that  private  schools  in  the  area  could  handle  r.ore  than  a 
few  percent  of  the-  potential  transfers, 
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The  board  continues  to  submit  reports  to  Judge  Schwartz-- 
though  the  schedule  i.3  down  from  biweekly  to  monthly.  And 
whereas  Schwartz  used  to  contact  the  district  every  other  week 
or  so  with  some  request  or  query,  he  now  keeps  a  low  profile 
in  the  case.    The  school  board  has  replaced  Schwartz  as  the 
visible  target  for  angry  parents,  though  the  governor  and 
legislators  get  their  share  of  calls  also. 

As  the  25th  anniversary  of  Brown  approaches,  so  too  does 
the  end  of  the  first  year  of  what  many  vowed  would  never  come 
about--the  desegregation  of  Wilmington  and  New  Castle  County, 
Delaware . 
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School  District 
Alexis  I.  DuPont 
Alfred  I.  DuPont 

Claymont 
Conrad 

De  La.  Warr 
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APPENDIX  A 

MEMBERS  OF  INTERIM  BOARD  OF  EDUCATION 


Marshall  ton-J^cKean 
Mt.  Pleasant 

Newark 

New  Castle  Gunning  Bedford 

Stanton 
Wilmington 


Board  Mombcr(s) 

Bruce  Kirk 

Gilbert  Scarborough, 
Jr. 

James  Elder 
Clifford  M.  Steele 

Alberta  Torrence 
David  Green 
Mary  DiVirgllio 
Aaron  Hamburger 

Priscilla  Crowder 
William  CJark 
George  Rosentreter 

Joseph  Reardon 
William  Lewis 

u 

Benjamin  Amos 
Wendell  Howell 


(Employer) 
Occupation 

Engineer  (DuPont) 

Businessman  (Owns 
Insurance  Co.) 

Mail  Clerk 

Engineering  De- 
signer (DuPont) 


Accouncant  (?) 


Marketing  Specialist 
(DuPont) 


Chemist  (Hercules) 

Sales  Rep.  and 
District  Manager 
(Oxford  Chemicals) 

Chemist  (DuPont) 

Personnel  Specialist 
(Retired,  DuPont) 


White 
White 

White 
White 

Black 
White 
White 
\^ite 

White 
White 
White 

White 
Black 


Director,  Wilm.  Hous-  Black 
ing  Authority 


Counselor 

(Del.  Tech.  &  Comm. 
College) 


Black 


*Appointed  after  resignation. 
Source:     Raff el.  Desegregation  Dilemmas 
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APPENDIX  B 


STATISTICS 


New  Castle  County 
435  square  miles 


AREA, 

New  Castle  County  Schcol  District 
330  square  miles 

City  of  Wilmington 

(included  in  above  figures) 
15  square  miles 


1950 

Wilmington  110,000 

Suburban  JXX:  62,000 

total  172,000 


POPULATICN 


1977 


Delaware 


-  582,000 


Wilmington     -   80 , 000 
Suburban  NCC  -  327,000 
Tbtal  NCC   -  407,000 


1975 

Wilmington  76 , 654 

Suburban  NCC  316,994 

Ibtal  393,648 


%BlacIc 
55.5% 
3.9% 
13.9% 


DELM-ZftRE  SCHOOL  DISTRICTS 

1919        -  450  (of  ^ch  approximately  300  had  one  teacher) 
Mid-60 's  -  49  Districts 

1968  -  26  Districts  (including  3  County-wide  vo-tech  districts) 
^,1978        -  16  Districts  (    "  ) 

NEW  CASTLE  COUNTY  SCHOOL  DISTRICT  .  t 

Students   -  *65,000 

Schools     -  99  ' 

Btplpyees  -  *7,000  -  Plus  *4,000  part-time 

Schools  included*  -  All  public  schools  in  New  Castle  Comty  except  those  in 

the  Appoquinimink  and  the  NOC  Vocational-Technical  Districts 
Budget  1978-79     -  *$155,000,000 


*  i^jproxiinately 

Source:   ^SANE  of  Delaware »  Inc. »  1978  Fact  Book;    New  Castle  County 

School  System  and  History  oi  Evans  v,  Buchanan »  August »  1^78 , 
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APPENDIX  C 


DESEGREGATION  CHRONOLOGV 


1868       14th  AMENDMENT  TO  CONSTITUTION  —  "No  atato  ihall  mAko  or  onforco 

Any  law  which  ihAll  obrldgo  the  privtiogoa  or  immunitioa  of  citispna 
of  tho  United  States  .  .  .  without  dvie  procoes  of  law  nor  deny  any 
person  within  ite  juriodiction  the  equal  protection  of  the  lawi.** 

1896      PLESSY  v.  FERGUSON  ~  United  States  Supxame  Court  states  "separate 
but  equal"  satisfies  the  Constitutional  requirements  of  the  equal 
protection  clause.    This  case  involved  a  man  who  was  7/8  white  and 
1/8  blacki  who  had  been  excluded  from  an  all-white  Uining  car  on^ 
Louisiana  train. 

♦  1897       ARTICLE  X,  DELAWARE  CONSTITUTION  ~  Institutes  segregated  public 
school  system  in  Delaware. 

1952       BELTON  v.  GEBHART  and  BULAIi  v.  CEBHART  —  Chancellor  Collins  Seit4 
rules  that  the  existing  educational  facilities  for  the  black  and 
white  students  are  not  equivalent  and  orders  immediate  admission  of 
black  children  to  Claymont  and  Hockessin  schools «    These  cases  were 
later  incorporated  in  the  Brown  decisions. 

1954  BROWN  V.  BOARD  OP  EDUCATION  OP  TOPEKA  (Kansas)  ~  Brown  I  — 

The  United  States  Supreme  Court  declares  the  "separate  but  equal*" 
principle  unconstitutional  and  orders  schools  desegregated. 

1955  —  Brown  II       The  Court  affirms  Brown  I  and  orders  that  schools 
be  desegregated  with  all  deliberate  speed. 

1956  EVANS  V.  BUCHANAN  initially  filed  in  District  Court  by  residents  of 
Clayton,  Delaware.    Court  enjoined  the  district  to  admit  black 
students.    In  a  continuation  of  the  suit  filed  in  1957,  7  cases 
wore  consolidated  for  trial.    In  1D61,  District  Court  Judge  Caleb  • 
Wright  issued  tho  order  approving,  with  rodification,  the  plan 
presented  by  the  State  Board  of  Education. 

1964  CIVIL  RIGHTS  ACT  —  Congress  passed  law  aimed  at  ending  discrimina- 
tion against  minority  groups,    it  provides  measures  ior  ensuring 
equal  rights  for  all  Americans  to  vote,,  work,  use  public  accommoda- 
tions and  facilities,  public  education  and  programs  receiving  federal 
funds • 

1965  DELAWARE  STATE  BOARD  OF  EDUCATION  —  Board  adopts  resolution  to  end 
"de  jure"  (mandated  by  law)  segregation.  By  1967  last  black  school 
district  is  phased  out. 

1968       EDUCATIONAL  ADVANCEMENT  ACT  —  Delaware  State  Legislature  establishes 
framework  for  reorganization  of  Delaware  schools.    Wilmington  School 
District  is. excluded  from  parts  of  this  Act. 

1968       GREEN  V*.  BOARD  OF  EDUCATION  OF  KENT  COUNTY  (Virginia)  ~  Supreme 

Court  unanimously  decides  that    freedom  of  choice"  is  not  adequate 
in  this  case. 

1971       EVANS  V.  BUCHANAN  reopened  by  5  black  parents  from  Wilmington. 

Plaintiffs  contend  that  Wilmington  schools  have  not  been  desegregated 
and  that  the  Educational  Advancement  Act  violated  their  Constitutional 
rights  under  the  14th  Amendment. 

1971        SWANN  V.  CHARLOTTE-MECKLENBURG  BOARD  OF  EDUCATION  (North  Carolina) 
Supreme  Court  adopts  *'tools*'  for  achieving  desegregation. 
Mandatory  busing  authorized  oimong  other  means. 


Source:    'SANE  of  Delaware,  Inc.,  1978  Fact  Book. 
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1973  KEYSS  v.  SCHOOL  OZSTRZCT  II  (D«nvor,  ColorAdo)       First  CAM  in 
which  Supreom  Court  ordtrs  «  roA«dy  for  **do  facto**  sogrofAtion. 
~  h  new  intorprotation  of  •'dual'*  sagrogation  ia  aat  forth  which 
atataa  that  whara  intantional  aogragatlon  haa  baan  provan  in  a 
**aubataAtial**  part  of  a  achool  diatrict^  a  lagal  praauaption  la 
craatad  that  tha  whola  diatrict  ia  a  **duai**  achool  ayatam. 

Tha  firat  Northarn  city  ordarad  daaagragatad  by  tha  SuprasM  Court. 

1974  BVAN8  v.  BUCHANAN  —  Diatrict  Court  concludaa  that  a  unitary  achool 
July  12  ayatam  haa  not  baan  aatabliahad  and  raquiraa  Dafandant  stata  Board 

of  Education  to  auJMait  **altarnata  daaagragation  plana  .(a)  within 
tha  praaant  boundariaa  of  th^  Wilmington  School  Diatrict^  and  (b) 
incorporating  othar  araas  of  Naw  Caatla  County.    Tha  plaintiff a 
may  alao  aubmit  altamativa  daaagragation  plana.** 

1974  NZLtZXSN  v.  BRADZJCY  (Datroit,  Michigan)  —  Suprama  Court  concludaa 
July  2S  **it  muat  ba  ahown  that  racially  diacrimlnatory  acta  of  tha  atata 

or  local  achool  diatricta,  or  of  a  aingla  achool  diatrict  hava  baan 
a  aubatantial  cauaa  of  intar^diatrict  aagragation**  in  ordar  for  an 
intar*diatrict  ramody  to  ba  iapoaad. 

1975  SVANS  V.  BUCHANAN  ~  Diatrict  Court  affirna  ita  1974  ruling  and 
Mar. 27   daclaraa  part  of  tha  Educational  Advancamant  Act  unconatitutional.  • 

Zt  again  ordora  that  ramadiaa  ba  aubmittad  in  accordanca  with  tha 
initial  ruling. 

1975  EVANS  v,  BUCHANAN  —  Tha  ordar  ia  randarad  by  Diatrict  Courts  basad 
Apr. 16    on  ita  1974  and  1975  rulings.    Tha  ordar  again  raquiraa  tha  partiaa 

to  aubmit  both  intor^-diatrict  and  **Wilinington  only"  plans  and  anjoins 
tha  Stata  Board  of  Education,  in  preparing  its  intor-diatrict  plAna, 
from  ralylng  upon  thoaa  provisions  of  tha  Educational  Advancanont 
Act  which  had  boan  found  to  be  unconstitutional. 

1975  BUGLMIAN  v.  EVANS  —  Supreme  Court  aunwarily  cffirma  the  District 
Nov.  17    Court  ruling,  stating:    '*The  judgment  is  affirmed.** 

1976  BUCHANAN  v.  EVANS  —  Supreme  Court  deniea  a  State  Board  of 
Jan. 19    Education  petition  for  a  new  hearing. 

19''6       EVA^IS  V.  BUCHANAN  —  District  Court  renders  opinion*  reiterating 
Nay  19    its  finding  of  an  intar«*district  violation  and  thus  includes  10 
suburban  diatricts  in  the  remedy.    Opinion  states  that  the  Court 
will  consider  any  school  whose  enrollments  in  each  grade  range 
between  10  and  35%  black  to  be  prima  facie  desegregated.    A  two- 
step  phase-in  is  establiahed,  beginning  with  the  aecondary  schools 
in  September  1977  and  the  elementary  achoola  in  September  197B. 

1976      WASHINGTON  v.  DAVIS  (Diatrict  of  Columbia)  —  Supreme  Court  niles 
June  7    that  plaintiff a  in  civil  righta  cases  must  prove  a  "racially 

discriminatory  purpose**  on  the  part  of  the  officials  and  may  not 
reat  their  caae  merely  on  diaproportionate  racial  impact. 

1976       EVANS  v.  BUCHANAN  ~  District  Court  orders  desegregation  and 
June  15    reorganization  of  11  achool  districts  in  Naw  Caatla  County  in 
compliance  with  the  May  19  opinion. 

1976       BUr      M  v.  EVANS  ~  Supreme  Courv  refuses  to  hear  appeal*  statingt 
Nov. 29    '*The  uwpeals  are  dismissed  for  want  of  jurisdiction.** 
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X»7«       AUITXM  XNDfPENDSNT  SCMOOL  DISTRXCT  V,  UNXTBD  VtMZS  (Toxaa)  — 
Mo.  •     SuproM  Court  vaoAtes  tho  doa«9r«9atlon  order  of  the  Fifth 
Circuit  court  tnd  aent  the  caae  back  to  tho  lover  court  for 
further  review  in  light  of  Haahlngton  v.  Davia. 

1976  SVAN8  v.  BUCHANAN  -  Diatj-<^t  Court  refuaea  a  requeat  for  a  atay 
ac.28   of  the  order,  ' 

i?'',,  !Iiii*^",?r.*^**"'®**  KEXCHTS  V.  MCTROPOLXTAN  HOUSING  DBVBtOPMENT 
«]an.  11   cow.    (Xllinoia)  —  supreme  court  rulea  that  conmunitiea  do  not 

have  to  make  allowancea  for  integration  unleaa  there  ia  proof  of 

purpoaeful  racial  dlacrimlnation . 

197*7       UNXTtO  STATES  V.  BOARD  OT  SCHOOL  COMMISSIONERS  OP  CITY  OP 
*n.  25    INDIANAPOLIS  —  Supreme  Court  atrlkea  down  a  Pederal  Court 'a 
inter-diatrict  plan  and  ordero  Seventh  Circuit  Court  to  recon- 
aider  in  light  of  Arlington  Heighta  and  Haahington  v.  Davia. 

1977  EVANS  v.  BUCHANAN  —  Diatrict  Court  again  refuaea  a  requeat  for 
May  5  a  atay  of  the  order. 

1977  EVANS  V.  BUCHANAN       Third  Circuit  Court  of  Appeala  affitroa 

May  18  Diatrict  Court  Judgment  of  June  15,  1976,  with  modificationa. 

1977  EVANS  v.  BUCHANAN  —  Third  Circuit  Court  of  Appeala  diamiasaa  a 

May  19  previoua  requeat  for  a  atay  of  the  Diatrict  Court  order,  atating 
that  the  delay  requeat  waa  made  moot  by  thair  May  18  ruling. 

1977      DETROIT  —  Supreme  Court  upheld  lower  court  plan  for  achool 
Jui.27   deaegregation  in  Detroit  and  isaued  judgcont  requiring  Michigan 

to  pay  part  of  tho  coat  of  tho  remedial  prograna  called  for  in 

tho  plan. 

1977  DAYTON  ~  Suproae  Court  found  the  plan  too  bread  in  light  of 
Am. 27    the  acopo  of  the  sonatitutional  violations  cited  and  ordered 

lower  court  to  aeek  additional  evidence  concerning  "intent." 

Alao  ordered  diatrict  to  continue  current  plan  while  lower 

court  worka  out  more  limited  plan. 

1977      MILWAUKEE  and  OMAHA  —  Supreme  Court  nullified  rulings  that 
Oto.  29    these  achool  systems  intentionally  maintained  racial  segregation 

and  aent  the  cases  back  to  lower  courts  for  reconsideration. 
1977  EVANS  V.  BUCHANAN  ~  Diatrict  Court  Judge  Murray  M.  Schwartz 
Aug.  5     Isaued  an  Opinion  and  Order  denying  the  state  Board  plan  for 

"one-way"  busing,  staying  implementation  of  school  desegregation 
until  the  Supreme  Court:  rules  on  a  writ  of  certiorari,  ordering 
appointment  of  a  New  Board  of  five  members  which  shall  file  a 
plan  for  a  unitary  desegregated  achool  ayatem  with  the  Court  by 
September  30,  1977,  and  which  shall  report  its  progress  to  the  • 
Court  every  two  weeks,  beginning  August  19,  1977. 

1977  BUCHANAN  v.  EVANS  —  Supreme  Court  denied  petition  for  writ  of 

Oct.  3  certiorari. 

1977  BUCHANAN  V.  EVANS  —  Supreme  Court  denied  petition  for  rehearing 

Hov.  7  of  Ita  denial  of  *nrlt  of  certiorari  of  October  3,  1977. 

1977       EVANS  v.  BUCHANAN  —  Judge  Schwartz  stayed  implementation  until 
Nov.  8    September,  1978. 
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1977  LANSING,  MICHIGAN  — •  Supreme  Court,  without  comment,  refused  to  hear 
Dec.  12  an  appeal  concerning  desegregation  of  schools,  thereby  letting  stand 

the  lower  court's  desegregation  order  which  resulted  in  the  busing 
of  2,400  elementaxy  pupils  in  grades  1-6. 

1978  EVANS  v.  BUCHANAN  —  Judge  Schwartz  issued  Order  utilizing  a  "9-3" 
Jan.  9      plan.    The  maximxim  tax  rate  was  set  at  $2.23/ $100  of  assessed  valu- 
ation ($1.91  current  operating  expense,  $.24  debt  service,  $.05 
Tuition  Charges,  and  $.03  Minor  Capital  Expenses).    Ancillary  relief 
programs  were  ordered  as  was  inclusion  of  assignment  of  Hispanic 
population  so  as  to  continue  the  Bilingual  program. 

1978       EVANS  v.  BUCHANAN  —  Judge  Schwartz  issued  Opinion  and  Order  modifying 
Jan.  20    January  9  decision  in  that  it  clarified  the  State  funding  requirement 
of  the  January  9  ruling. 

1978       LOUISVILLE,  KENTUCKY  —  Supreme  Court,  without  comment,  denied  an 
Feb.  27    appeal  by  Kentucky  Governor  Julian  Carroll  seeking  permission  to  ask 
for  federal  help  in  paying  for  busing  in  the  Louisville  area.  The 
effect  of  this  decision  was  to  -leave  in  place  a  lower  court  ruling 
which  prevented  the  State  of  Kentucky  from  denying  bus  operation  and 
purchasing  funds  for  Louisville,  Jefferson  County  schools. 

1978  EVANS  v.  BUCHANAIJ  —  Judge  Schwartz  issued  Order  requiring  State  Board 
Apr.  28    of  Education  to  execute  purchase  orders  by  May  1  for  142  school  buses. 

1978        EVANS  v.  BUCHANAN  —  Judge  Schwairtz  entered  Order  denying  State  Board 
May  5     .of  Education's  motion  for  injunction  of  tax  rate  for  current  operating 
expenses  in  excess  of  $1,585. 

1978  BAKKE  CASE  —  Supr^iTiG  Court  upheld  the  principal  of  affirmative  action 
June  28   to  overcome  past,  discrimination  but  at  the  same  time  held  invalid  the 

University  of  California,  at  Davis,  medical  school *s  particular  plan 

which  utilized  quotas. 

1978        EVA14S  v.^  BUCHANAN  —  Third  Circuit  Court  of  Appeals  issued  Judgment 
Jill.  24   affirming  District  Court's  rulings  of  Augxist  7,  1977,  and  Janueury  9 
and  20,  1978  in  entirety  except  that  Judge  Schwartz  was  ordered  to 
•hold  hearings  on  the  tax  issue. 

1978       EVANS  v.  BUCHAI^AN  —  Judge  Schwartz  vacated  the  District  Court's  Order 
Jbl.  26    of  May  5  and  ordered  the  New  Castle  County  Board  of  Education  to  set 
the  tax  rate  for  current  operating  expenses  at  $1,585  until  fiirther 
Order  of  the  Court.     (This  amounts  to  a  total  school  tax  rate  of 
$1,875.) 

1978       COLUMBUS,  OHIO  —  Supreme  Court  Justice  William  Rehnquist  temporarily 
Aug.  11   stayed  the  desegregation  order  of  the  lower  coiirts  which  was  to  be 

implemented  September  7,  1978.    Justice  Rehnquist  found  the  remedy  to 
exceed  the  violation.    Approximately  37,000  of  the  district's  89,000 
students  were  to  be  bused.    The  NAACP  petitioned  the  Supreme  Coiirt 
to  set  aside  Justice  Rehnquist 's .stay;  the  petition  was  denied. 
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Explanation  of  Footnotes 

1.  )    The  Wilmington  News  Journal  Company  publishes  two 
daily  papers — the  Morning  News  and  the  Evening  Journal --as 
well  as  the  Sim  day  News  Journal,     In  most  cases,  the  footnotes 
cite  the  specific  paper  (e.g.,  Morning  News)  by  name.  However, 
in  a  few  cases,  the  author  was  unable  to  determine  whether 

the  information  cited  was  publi5;hed  in  the  morning  or  evening 
paper  (or  both);  there,  the  cite  is  to  "Wilmington  News  Journal. 

In  a  few  cases,  the  author  was  unable  to  determine 
the  exact  date  of  a  newspaper  article.     There,  the  footnote 
indicates  the  approximate  date  of  the  article,  as  well  as  the 
accompanying  headline  (and  byline,  if  one  appeared), 

2.  )    Where  all  of  the  information  in  a  paragraph  is  from 
a  single  source,  the  footnote  to  that  source  appears  at  the 
end  of  the  paragraph.     Similarly,  a  footnote  in  the  middle 

of  a  paragraph  refers  to  all  of  the  preceding  information 
in  that  paragraph.     When  multiple  quotations  of  a  single 
individual,  taken  from  the  same  source,  appear  in  a  single 
paragraph,  they  are  cited  at  the  end  of  the  final  quote. 
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405.  Morning  News.  April  28,  1978. 

406.  Evening  Journal.  April  29,  1978. 

407.  Wilmington  News  Journal,  May  13,  1978. 

408.  Morning  News.  Oct.  4,  1978. 

409.  Wilmington  News  Journal.  Nov,  3.  1978, 

410.  Evening  Journal.  June  15.  1978. 

411.  Sunday  News  Journal.  July  16.  1978,  , 

412.  Evening  Journal.  May  31.' 1978. 

413.  Id. .  May  11,  1978. 

414.  Id. .  May  31.  1978. 

415.  Id. ,  June  7.  1978. 

416.  See  discussion  of  Evans  VIII  and  IX,  infra, 
■  417.  Wilmington  News  Journal,  June  13,  1978. 

418.  455  -".Supp.  705  (D.Del.  1978).  ■ 

419.  Id.  at  710-11. 
•    420.  Id.  at  714. 

421.  455  F.Supp.  715  (D.Del.  1978). 

422.  Id.  at  718. 

423.  Id.  at  722. 

^  424.  Id.  at:  722-23. 

425.  Id.  at  723, 
^  426.  Id. 

427.  Id.  at  724. 

428.  Id.  at  726-27. 

429.  Sunday  News  Journal,  July  16,  1978. 

430.  Id. 

431.  Gilbert  S.  Scarborough,  Jr.,  president,  New  Castle  County 
School  Board,  personal  interview.  July  20.  1978. 
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432.  582  F2d.  750  (3rd  Cir.  1978). 

433.  Id.  at  778. 

434.  Id. 

435.  Id.  at  779. 

436.  Id. 

437.  Id.  at  779-80. 

438.  Id.  at  758-61. 

439.  Id.  at  763. 

440.  Id.  at  764. 

441.  Id.  at  766. 

442.  Id. 

443.  Id.  at  770. 

444.  Evening  Journal.  July  25,  1978. 

445.  Morning  News.  Aug.  19,  1978, 

446.  Morning  News,  Aug.  15,  1978, 

447.  Morning  News,  Aug.  23,  1978. 

448.  Evening  Journal,  July  20,  1978. 

449.  Morning  News,  Aug.   1,  1978. 

450.  Morning  News , .  Aug .  15,  1978. 

451.  San  Francisco  Chronicle,  Sept,  12,  1978,  Morning  News, 
Sept.  13,. 1978. 

452.  Morning  News,  Sept.   14,  1978. 

453.  For  "Strike  Chronology,"  see  Morning  News,  Nov.  12,  1978 

455.  Morning  News,  Oct.  13  and  14,  1978. 

456.  Id.  Oct.  13  and  17,  1978. 

457.  Id.,  Oct.  19,  1978. 

458.  Id-.  ,  Oct.  23,  1978. 

459.  Id.,  Oct.  26,  1978. 

460.  Id. ,  Nov.  7,  1978. 

461.  Id.,  Nov.'  10,  1978;  Sunday  News  Journal.  Oct.  22,  1978. 

462.  Id. ,  Nov.  15,  1978. 

463.  Id.,  Nov.  14,  1978. 

464.  Id. ,  Nov.  18,  1978. 

465.  Id.,  Oct.  10,  1978. 
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A66.  Id. ,  Nov.  14,  1978.  ^ 

467.  Id. ,  Nov.  20  and  21,  1978. 

468.  Id. ,  Nov.  28,  1978. 

469.  Id. ,  Nov.  29,  1978. 

470.  Sunday  News  Journal.  Dec.  3,  1978. 

471.  Morning  News.  Nov.  29,  1979, 

472.  Id. 

473.  Id. ,  Dec.  7,  1978. 

474.  This  information  is  based  on  a  telephone  conversation  with 
Dennis  Carey  (see  n.295,  supra) ,  now  Administrative  Assistant 
to. New  Castle  County  School  Superintendent  Carroll  W.  Biggs, 
March  9,  1979. 
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Richard  Allen,  Attorney  for  Mt.  Pleasant  School  District, 
July  19,  1978. 

Dennis  Carey,  Administrative  Assistant  to  the  New  Castle 
County  School  Superintendent  and  Member,  Studenu  Assignment 
Committee,  July  21,  1978  and  March  9,  1979. 

Win  Cleland,  Staff,  New  Castle  County  School  District  and 
Member,  Student  Assignment  Committee,  July  21,  1978. 

Mary  DiVirgilio,  Member,  New  Castle  County  School  Board, 
July  20,  1978. 

George  Kirk,  Deputy  Superintendent  of  New  Castle  County 
School  District,  July  20,  1978. 

Larry  Negengast,  Reporter,  Wilmington  News  Journal,  July 
14,  1978. 

John  Paris,  Staff,  New  Castle  County  School  District  an^ 
Member,  Student  Assignment  Committee,  July  21,  1978. 

Jeffrey  Raff el.  Associate  Professor,  College  of  Urban 
Affairs  and  the  Department  of  Political  Science,  July  17, 
1978. 

Joseph  Rosenthal,  Attorney  for  Plaintiffs,  July  25,  1978. 

Joseph  Rule,  Community  Affairs  Consultant,  DuPont  Company, 
July  18,  1978. 

Gilbert  S.  Scarborough,  Jr.,  President,  New  Castle  County 
School  Board,  July  20,  1978. 

John  P.  Sinclair,  Attorney  for  Newark  School  District, 
July  21,  1978. 

Mason  Turner,  Attorney  for  State  Board  of  Education,  July  18, 
1978. 

Caleb  M.  Wright,  U.S.  District  Court  Judge  (D.Del.), 
July  26,  1978. 
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Prior  History  of  School  Desegregation  Litigation  in  Dallas 


The  history  of  school  desegregation  litigation  in  Dallas  begins 
with  Bell  V,  Rippy  in  1955 J    After  reversing  the  district  court  several 
times,  the  Appeals  Court,  in  1960,  ordered  the  desegregation  of  the  city 
schools  by  successive  grades,  so  that  each  year  one  grade  would  be  de- 
segregated.   In  1965,  the  Appeals  Court  twice  ordered  the  school  dis- 
trict  to  desegregate  the  twelfth  grade.    Neither  order  directed  the  dis- 
trict to  take  any  affirmative  action  but  merely  required  the  elimination 
of  racial  criteria  in  student  admissions. 

Summary  of  the  Suits 

In  1970,  suit  was  filed  against  the  Dallas  Independent  ScHopl  Dis- 
trict by  plaintiffs  representing  classes  of  black  and  Mexican-American 
students  and  parents  requesting  the  desegregation  of  the  school  district. 
After  hearings  on  the  liability  of  the  district  and  having  found  the  dis- 
trict guilty  of  segregation.  Judge  Taylor  ordered  the  submission  of  plans. 
Taylor  reviewed  the  plans  and  ordered  the  Implementation  of  a  plan  which 

included  the  use  of  television  in  elementary  schools  to  Increase  Integrated 

2 

contact  among  students. 

The  school  district  appealed  the  court's  order  and  shortly  there- 
after Taylor  stayed  that  part  of  his  order  regarding  the  busing  of  secon- 
'  dary  students.    Taylor  asked  the  district  to  draw  up  another  plan  for  the 
reassignment  of  their  students  which  he  then  adopted. 

The  Appeals  Court  ruling  did  not  appear  until  nearly  four  years 
later  in  1975.    The  court  held  that  the  district  court's  "television  plan" 
was  inadequate  and  ordered  Taylor  to  draw  up  a  new  plan.     A  school  dis- 
trict request  to  the  Supreme  Court  for  a  stay  of  the  Appeals  Court  order 
4 

was  denied. 
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At  this  point  Judge  Taylor  permitted  the  intervention  of  a 
number  of  other  parties  representing  various  interests  in  the  community, 
Including  the  Dallas  Alliance,  a  Chamber  of  Cotmierce  sponsored  organiza- 
tion involved  in  a  number  of  social  issues.    In  December  of  1975, 
hearings  began  on  the  formulation  of  a  new  desegregation  plan.  On 
March  10,  1976,  Taylor  handed  down  an  order  which  largely  adopted  a  plan 
that  had  been  formulated  by  the  alliance;  he  directed  the  school  district 
to  prepare  the  student  assignment  portion  of  the  plan.    The  final  order, 

which  appeared  in  April,  involved  the  busing  of  approximately  17,300 
5 

students. 

Not  long  after  that  order  was  entered,  the  NAACP  appealed  the 
court's  plan  citing  the  fact  that  a  number  of  schools  remained  all  black 
under  the  plan.    Other  parties  quickly  filed  cross-appeals.    Despite  these 
appeals  a  significant  portion  of  the  plan  was  implemented,  with  the  strong 
support  of  the  business  cornDunity,  including  the  development  of  a  number 
of  "magnet"  schools. 

In  April  of  1978  the  Court  of  Appeals  remanded  the  plan  back  to 
the  District  Court  to  determine  whether  natural  boundaries  or  traffic  con- 
siderations precluded  the  use  of  transportation  or  pairing  or  clustering 
to  eliminate  the  large  number  of  one-race  schools  still  remaining  in  the 
school  district.^   The  school  district  appealed  the  remand  to  the  Supreme 
Court  and  hearings  are  set  for  the  fall  of  1979. 

Dallas  -  the  City 

Dallas,  Texas,  the  second  largest  city  in  the  state,  was  first 
established  in  1841  by  a  Tennessee  lawyer  who  set  up  a  trading  post  on  the 
banks  of  the  Trinity  River,  ancf  later  incorporated  in  1856.    The  arrival 
of  rail  transportation  in  1872  was  the  first  big  step  for  the  city  towards 


Its  becoming  a  major  Southwest  distribution  center.    From  this  beginning 
Dallas  has  become  one  of  the  leading  wholesale  marketing  centers  In  the 
nation. 

In  addition  to  being  a  marketing  center,  Dallas  Is  an  Important 
agricultural  area,  particularly  with  respect  to  cotton.    And  the  early 
wealth  of  the  city  was  largely  a  product  of  nearby  oil  fields.    In  the 
late  1940's  and  early  1950's  Dallas  saw  the  emergence  of  the  manufacturing 
and  financial  sectors  of  its  economy,  beginning  with  the  aircraft  and 
electronics  Industry  up  to  becoming  the  11th  district  of  the  Federal 
Reserve  Bank.    Today,  Dallas  is  third  in  the  nation  in  the  number  of  com- 
panies with  assets  of  $1  million  or  more,  according  to  Dun  &  Bradstreet's 
"Million  Dollar  Directory." 

Dallas  is  the  seventh  largest  city  in  the  U.S.  with  an  estimated 
1978  population  of  384,850.    1977  median  household  income  was  $16,620. 
Home  of  the  nation's  largest  airport  in  terms  of  total  area,  Dallas  is  also 
the  largest  city  in  the  U.S.  operating  under  a  city  council -manager  form  of 
government.    Despite  its  cosmopolitan  atmosphere  deriving  from  the  rapid 
growth  of  the  corporate  sector  of  its  economy,  Dallas  has  remained  in  many 
respects  a  fairly  conservative  city.    Nevertheless,  it  has  been  an  innova- 
tive city  as  well,  especially  more  recently  with  respect  to  its  approach  to 
school  desegregation.^ 


According  to  Dr.  Emmett  Conrad,  the  first  black  member  of  the 
Dallas  school  board,  the  masses  of  blacks  In  Dallas  have  never  been  In- 
volved In  political  issues  nor  have  they  had  access  to  the  political 
machinery  of  the  city.    By  the  early  1970's  there  were  two  blacks  who 
held  elected  positions  of  power  In  Dallas;  one  was  a  state  legislator, 
the  other  a  city  councilman.    But  according  to  Dr.  Conrad,  both  of  these 
people  were  "anointed  by  the  white  downto-yn  power  structure,"  so  that 
they  were  not  representative  of  the  mass  of  blacks  in  Dallas.^ 

The  first  black  to  be  elected  who  opposed  or  at  least  was  not 
chosen  by  the  downtown  power  structure  was  Zan  Holmes  who  was  elected  to 
the  state  legislature  In  19   .    Beginning  in  1972,  seats  in  the  state 
legislature  from  Dallas  were  chosen  by  district  rather  than  at-large. 

The  School  Districts 

Dallas  provided  public  education  through  the  high  school  grades  in 
a  traditional  fashion  through  the  early  1920's.   At  that  point,  however, 
the  city  developed  a  number  of  innovative  programs,  including  the  use  of 
portable  buildings,  special  education  programs  and  the  development  of  team 
teaching.    The  legal  footing  for  school  districts  as  Independent  political 
subdivisions  of  the  state  was  firmly  established  by  1947.^ 

Prior  to  1974  school  board  elections  in  Dallas  were  at-large.  The 
League  for  Educational  Advancement  in  Dallas  (LEAD)  was  formed  in  1965. 
In  1968,  LEAD,  which  was  considered  a  fairly  liberal  organization,  took 
control  of  the  school  board.  This  led  to  a  somewhat  progressive  policy 
regarding  desegregation,  imluding  voluntary  efforts  on  the  part  of  the 
school  district  to  desegregate  the  faculty  of  the  Dallas  schools. 
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In  1971 1  LEAD  lost  control  of  the  school  board  to  the  somewhat 
more  conservative  Committee  for  Good  Schools  (CGS),  which  had  dominated 
school  board  elections  for  decades.    CGS  held  the  board  for  about  3  years 
after  which  time  district  elections  for  the  school  board  were  Instituted. 
Regarding  the  Issue  of  desegregation  of  the  public  schools  as  politically 
very  troublesome,  neither  LEAD  no^'  CGS  took  a  strong  public  stand  on  the 
Issue  of  desegregation  by  the  time  the  hearings  started  In  the  case  In 
July,  1971.   Most  of  the  representatives  of  these  organizations  either 
said  nothing  about  busing  or  spoke  out  against  it.^^ 

Dr.  Conrad  became  the  first  black  member  of  the  board  in  1967;  he 
attributed  his  victory  to  massive  support  from  the  black  community  and 
good  financial  support  from  whites.    When  he  Joined  the  board,  schools  in 
the  city  were  labeled  white  and  black  and  that  there  was  no  free  lunch 

program.   He  -^'d  that  the  boai  d  operated  as  a.  rubber  stamp  and  that  no 
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one  would  seco^  his  motions. 
The  Judge 

The  district  court  Judge  assigned  to  the  Dallas  school  desegrega- 
tion case  in  1970  was  William  "Mac'*  Taylor.    Taylor      no  stranger  to  tne 
Judiciary  -  his  father  served  as  a  state  court  judge  for  many  years  and 
retired  from  the  Texas  Supreme  Court  in  1950.   He  attended  the  University 
of  Texas  and  Southern  Methodist  University  Law  School  and  was  61  when  the 
school  desegregation  suit  was  initially  filed  in  1970.   After  graduating 
from  law  school  Taylor  worked  for  a  period  of  time  as  an  assistant  city 
attorney,  and  then  ,  in  1939,  he  entered  private  practice.   He  then  served 
as  a  state  court  Judge  from  1949  to  1953  at  which  time  he  resigned  and  re- 
turned to  private  practice  until  he  was  appointed  to  the  federal  bench  in 

13 

1966  by  President  Johnson. 


About  Judge  Taylort  school  district  attornty  Wdfran  Whithdm  said 
that  he  was  ''patient  and  fearless*'  and  that  he  was  a  listener.  This 
last  characteristic  was  seconded  by  many  of  the  other  people  Involved  In 
the  case.   Taylor  himself  said  that  he  doesn't  like  to  rush  things,  and 
for  that  reason  he  Is  willing  to  listen  to  lots  of  testimony.  Whitham 
said  that  Taylor  generally  "lets  the  lawyers  make  their  case,"  but  that 
sometimes  he  will  '*r1de  your  ass"  If  you  get  out  of  line  in  the  courtroom. 
He  also  stated  that  Taylor  is  not  carried  away  with  his  own  Importance 

The  Issue  that  Taylor  seems  to  regard  as  most  Important*  Whitham 
said,  was  his  concern  for  the  children  who  would  be  affected  by  the  out- 
come of  the  suit.   Whitham  confirmed  what  Is  apparent  from  Taylor's  con* 
duct  during  the  hearings  In  the  case,  that  he  Is  "trying  to  get  people  to 
reach  a  coninon  ground. "^^   Referring  to  Taylor's  attempts  to  get  the  parties 
to  negotiate  over  a  settlement,  school  board  president  Bill  Hunter  said  that 
Taylor  "simply  made  public  what  happens  In  litigation  privately,"^^ 

About  his  accessibility,  Taylor  said,  "There  was  a  time  when  federal 
Judges  were  unapproachable  by  anyone.   But  I  happen  to  be  a  First  Amendment 
man.    I  believe  freedom  of  speech  and  freedom  of  press  are  our  most  impor- 
tant freedoms.   My  work  Is  the  public's  business,  and  who  am  I  that  I  should 
withdraw  to  some  kind  of  ivory  tower."   Taylor  reportedly  returns  all  of 
his  phone  calls  personally.    "I  want  to  talk  to  people  and  hear  their  views, 
but  at  the  same  time  a  judge  can't  try  his  cases  over  the  phone.   When  the 
time  comes  for  a  decision,  I  have  to  make  it  in  the  best  way  I  know  how  at 
the  time."^^  . 

Commenting  on  his  role  in  the  courtroom,  Taylor  said,  "I  call  'em 
like  I  see  'em.    I've  always  done  that,  even  while  I  was  a  state  court 


judge/  Ona  0«1Us  dttornty  told  a  reporteri  "Judqa  Taylor  Is  a  fine 

lavQ^tr,  but  what  really  sets  him  apart  Is  that  you  can  alvMys  count  on 
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him  to  be  a  fair  and  reasonable  human  being.'*     According  to  another 

reporter,  Taylor *s  ""soft-spoken*  even-tempered  approach,  coupled  with  a 

keen  sense  of  humor  and  a  strict  adherence  to  the  law  as  he  Interprets 

It,  has  earned  him  an  enviable  reputation.    In  a  poll  of  the  members  of 

the  Dallas  Bar  conducted  In  197S,  more  than  90  of  the  lawyers  approved 

19 

of  the  way  In  which  Taylor  conducted  his  courtroom/' 

Although  newspaper  reporters  are  reluctant  to  characterize  Taylor 
as  either  a  liberal  or  a  conservative,  Rene  Martinez  described  him  as  an 
"^FOR  Democrat,"  and  said  that  Taylor  was  Yarborough's  campaign  manager 
in  1966.^° 

In  newspaper  reports,  Taylor  was  described  as  a  popula;  Judge  but 

one  of  whom  an  acquaintance  said  he  "will  not  be  swayed  by  poV.'.ical  or 
21 

public  pressure/      Martinez  said  that  It  was  his  feeling  the  ^aylor 

doesn't  mind  being  reversed  that  much,  however.   When  asked  by  reporters 

whether  he  minded  making  decisions  in  controversial,  highly  publicized 
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suits,  Taylor  said,  "That's  what  I  hired  out  for."      But  Taylor  said  in 

another  Interview,  "Sometimes  it  seems  Tve  been  embroiled  In  some  kind  of 

controversy  ever  since  Tve  been  on  this  bench.    I  had  my  first  'longhair' 

suit  two  weeks  after  I  was  sworn  In.    TItat's  what  started  it,  and  it's 
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been  going  on  pretty  steadily  ever  since."      The  case  to  which  he  was 
referring  vas  Ferrel  v.  DISD  (261  F.Supp  545  (1966))  in  which  Taylor 
upheld  the  school  district's  right  to  enforce  school  appearance  codes  that 
did  not  permit  long  hair.   Three  students  were  expelled  by  the  school  dis«* 
trict  for  not  complying  with  the  codes,  and  Taylor's  ruling  was  affirmed 
by  the  Court  of  Appeals.    Taylor  admitted  to  the  report^ir  that  changing 


public  attitudes  would  make  it  implausible  to  ruie  on  hair  length  in 
1975.    "Times  change.    Now  most  kids  have  long  hair."^^ 

In  addition  to  the  "longhair"  case,  Taylor  has  heard  a  number  of 
other  suits  involving  the  schools  and  desegregation.    In  Ware  v.  Estes 
(328  F.Supp  657  (1971)),  a  case  involving  the  use  of  corporal  punishment 
in  the  Dallas  schools,  Taylor  ruled  that  the  school  district  was  within 
its  rights  in  the  use  of  corporal  punishment  of  students.    While  in  his 
opinion  Taylor  discussed  the  views  of  a  number  of  educational  and  psycholo- 
gical experts  regarding  the  pros  and  cons      corporal  punishment  he  also 
stated,  "It  is  not  within  this  court's  function,  or  individual  competence, 
to  pass  judgment  upon  the  merits  of  corporal  punishment  as  an  educational 

tool  or  a  means  of  discipline.    The  wisdom  of  the  policy  is  not  the  court's 

25  ' 
concern."      He  also  quoted  from  the  Supreme  Court's  opinion  in  Epperson  v. 
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Arkansas      to  the  effect  that,  "Judicial  interposition  in  the  operation 

of  the  public  school  system  of  the  Nation  raises  problems  requiring  care 

aijd  restraint. .. .Courts  do  not  and  cannot  intervene  in  the  resolution  of 

conflicts  which  arise  in  the  daily  operation  of  school  systems  and  which 

do  not  directly  and  sharply  implicate  basic  constitutional  values. "^'^ 

Taylor  later  told  a  reporter  regarding  his  decision  in  Ware,  "I  don't  think 
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this  court  should  sit  as  a  super  school  board."      Nevertheless,  Taylor  is 
sensitive  to  educational  concerns;  in  Ferrel  he  stated  at  one  point, 
"One  of  the  most  important  aims  of  the  school  should  be  to  educate  the 

2Q 

individual  to  live  successfully  with  other  people  in  our  democracy." 

In  another  suit  involving  student  dress  codes,  Taylor  attempted  to 
get  students  and  administrators  talking  to  each  other  so  as  to  get  as  many 
students  who  had  been  suspended  back  in, school  as  possible.    He  said,  "I 
have  tried  to  keep  the  benefit  of  the  students,  above  all  other  considera- 
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tions,  uppermost  in  my  mvd  in  these  cases •    When  tempers  get  hot,  I 
try  to  cool  things  down  and  get  a  reasonable  dialogue  going  betwean  the 
parties.    The  school  authorities  had  a  right  to  prevent  disruption  but  at 
the  same  time  the  issue  of  free  speech  was  involved.    I  felt  that  the 
most  important  thing  was  that  they  continue  their  education. "'^^ 

In  a  desegregation  suit  in  Richardson,  Texas,  Taylor  issued  an 
order  in  1970  that  permitted  an  all -black  elementary  school  to  remain  in 
Richardson  while  junior  high  school  students  were  integrated.    In  1974, 
tho  Justice  Department  asked  Taylor  to  reconsider  and  order  the  elementary 
school  integrated.    He  denied  the  request  but  was  reversed  by  the  Fifth 
Circuit.    After  that  reversal,  he  told  the  group  assembled. in  the  court- 
room, "We  all  have  a  job  to  do  under  the  Constitution  of  the  United  States. 

We  all  enjoy  the  benefits;  certainly  we  should  accept  the  responsibilities 
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and  obligations." 

According  to  reporters  present  in  the  courtroom  during  his  cases, 

Ta^ylor  spends  much  of  his  day  on  the  bench  drawing  a  variety  of  geometric 

designs  with  rulers,  protractors  and  compasses,  and  the  scores  of  colored 
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marking  pens  which  he  keeps  with  him  on  the  bench.      Taylor's  own  impres- 
sion of  himself  and  the  way  that  he  would  like  people  to  think  of  him  are 
perhaps  best  displayed  by  the  way  in  which  ne  introduced  himself:  quite 
simply  as  "Mac"  Taylcr,  and  by  a  comment  that  he  made:    "Judges  are  S";mply 
human  beings;  they  pjt  their  pants  on  like  everyone  else      one  leg  at  a 
time."^^ 
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The  Suit 

In  March  of  1970,  Dr.  Conrad  commented  on  the  desegregation  of 
the  Dallas  schools.    He  said  that  the  Dallas  schools  were  not  effectively 
integrated,  and  continued,  "Tm  still  not  satisfied  with  the  progress 
in  desegregation,  but  as  long  as  progress  is  being  made  it  tends  to  give 
hope  for  the  future.    And  Dallas  is   making  progress ."'^^ 

The  occasion  for  his  comments  was  the  release  of  an  HEW  r\'=;port 
that  showed  that  the  percentage  of  minority  students  attending  school? 
with  a  minority  enrollment  of  greater  than  95%  was  82%  in  January  of 
1970.^^ 

Later  that  year,  in  October,  the  Superintendent  of  the  Dallas 
Schools,  Nolan  Estes,  argued  before  a  group  of  Dallas  school  administrators 
that  success  in  school  integration  depends  greatly  on  the  cultural  aware- 
ness and  leadership  of  the  administrators.    He  went  on  to  say  that  he  was 
committed  to  the  concept  of  neighborhood  schools  and  believed  that  forced 
busing  and  court  suits  to  achieve  racial  integration  are  divisive.  Ironi- 
cally, Estes  made  these  comments  the  day  before  suit  was  filed  against  the 
school  district  for  its  alleged   failure  to  desegregate  the  Dallas  schools. 
In  this  same  speech,  Estes  argued  that  Dallas-  had  avoided  recent  court 

suits  because  of  good  faith  efforts  to  provide  quality  education  to  students 
36 

Of  all  races. 

•  Suit  was  filed  on  October  6,  1970,  by  four  attorneys  from  the 
Dallas  Legal  Services  project  on  behalf  of  21  black  and  Mexican-American 
students  enrolled  in  the  Dallas  schools.    The  lead  counsel  for  the  plain- 
tiffs in  the  case  was  Edward  Cloutman  III,  who  was  25  at  the  time  the 
hearings  in  the  case  began.    He  headed  a  team  of  lawyers  from  the  Dallas 
Legal  Services  Project.    Commenting  that  he  "(sought)  the  services  people 
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really  ne^d  basically,  those  for  underprivileged  people,*'  Cloutman  pre- 
pared to  show  that  the  Dallas  school  district  was  still  not  a  unitary 
system.    Cloutman  was  trained  at  Louisiana  State  University  Law  School 
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and  had  been  out  of  school  only  two  years  by  the  start  of  the  hearings. 

Two  additional  attorneys  joined  in  the  suit:    Melvin  Leventhal 

from  the  Legal  Defense  and  Education  Fund  of  the  NAACP,  and  Mcr.o  Obledo 

who  was  then  with  the  Mexican-American  Legal  Defense  Fund.    The  suit 

asked  that  construction  of  new  schools  and  the  purchase  of  school  sites 

be  enjoined  if  they  did  not  promote  desegregation.    In  addition,  the  court 

was  requested  to  order  the  Dallas  Indepe\dent  School  District  (DISD)  to 

develop  a  comprehensive  plan  for  desegre'  iting  its  tri-school  system  of 
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whites,  blacks,  and  Mexican-Americans  by  the  spring  semester  of  1971. 

The  plaintiffs  filed  the  suit  because  they  felt  that  the  1965 

federal  court  order  to  DISD  to  desegregate  its  school  was  no  longer  adequate. 

DISD  had  been  ordered  to  complete  a  grade-a-year  desegregation  play  by  the 

1972-73  school  year,  but  as  the  HEW  report  mentioned  above  documented, 

the  school  district  was  far  from  meeting  its  timetable. 

.  According  to  Edward  Cloutman  the  plaintiffs  first  went  to  the  NAACP 

in  1970  to  get  them  to  file  the  suit  before  they  came  to  the  legal  aid 

office,  but  they  were  reportedly  told  by  the  NAACP  that  the  problem  had 
39 

been  solved. 

In  addition  to  asking  the  court  to  order  a  comprehensive  desegrega- 
tion plan,  the  suit  requested  the  formulation  of  a  "tri-racial"  committee 
comprised  of  an  equal  number  of  whites,  blacks,  and  Mexican-Americans, 
which  would  be  responsible  for  advising  the  school  district  on  desegregation. 
The  suit  also  requested  that  a  program  be  established  to  sensitize  school 
personnel  and  school  board  members  to  the  cultural  and  racial  differences  of 
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the  students. 

Reaction  to  the  su'it  by  school  district  officials  and  school 
board  members  was  generally  positive.    Superintendent  Estes  commented 
that  he  welcomed  it;  since  it  would  give  the  school  district  the  oppor- 
tunity to  display  its  record  on  integration.    "We  have  an  outstanding 
record  and  I  welcome  the  opportunity  to  point  with  pride  to  our  achieve- 
ments."   Dr.  Conrad  said  that  he  was  not  surprised^.at  the  suit,  but  he 
continued,  "I  don't  chink  that  we  have  anything  to  fear  in  going  to 
court.    Everything  will  come  out  in  the  open  and  if  we  are  at  fault,  we 
can  move  to  correct  it;  if  not,  we  can  have  our  record  explained."  The 
sole  Mexican-American  member  of  the  board  said  that  "there  is  much  that 
needs  to  be  done  for  minorities,  but  I  see  more  being  done  here  than  other 
places.-'    He  also  said  that  he  would  prefer  not  being  taken  to  court;  that 
he  would  like  to  work  the  problems  out  out  of  court.    Finally,  Estes, 
arguing  that  integration  in  Dallas  was  far  ahead  of  progress  in  other 
large  school  districts  in  the  nation,  said,  "We  move  voluntarily  because 
we  know  we  have  to  and  because  we  want  to.    This  has  produced  a  confluence 
rather  than  a  crisis  in  our  school s."^^ 

The  lead  attorney  for  the  school  district  was  Warran  Whitham,  a 
44  year  old  member  of  a  small  firm  in  Dallas  -  Spafford,  Gay  and  Whitham. 
By  1971,  Whitham  had  been  with  the  firm  18  years,  and  described  himself  as 
a  "poor  country  lawyer."    Whitham  evidenced  his  unfamil iarity  with  certain 
segments  of  the  Dallas  population  in  having  difficulty  pronouncing  "chicano, 
but  he  himself  told  school  board  members  on  one  occasion  that  they  "were 
going  to  have  to  live  with  the  times.    You  may  not  like  it,  but  things  are 
changing."    Whitham  was  unwilling  to  discuss  the  case  with  the  author  in 
any  detail,  but  was  not  unfriendly. 


Shortly  after  the  suit  was  filed,  and  at  the  reqiiest  of  the 

plaintiffs  in  the  case.  Judge  Taylor  requested  the  federally  funded 

Texas  Education  Desegregation  Technical  Assistance  Center  (TEDTAC)  in 

Austin  to  do  a  study  of  the  Dallas  schools.    Commenting  on  his  request 

Taylor  said,  "TEDTAC  will  be  like  any  other  expert  witness  in  a  trial. 

They  are  doing  &  detailed  study  at  the  court's  request.  TEDTAC's 

director,  J. P.  Williams,  met  with  Superintendent  Estes  to  work  out  the 

details  of  the  study  and  said  that  he  would  also  meet  with  the  plain- 
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tiffs'  attorneys. 

In  his  first  public  comments  on  the  suit  in  November  of  1970, 
Judge  Taylor  said  that  the  Dallas  public  schools  would  not  be  disrupted 
during  the  1970-71  school  year*    Taylor  also  refused  to  order  a  prelimin- 
ary injunction  of  the  construction  of  several  schools  in  view  of  the  fact 
that  the  plaintiffs  had  not  come  up  with  evidence  that  the  construction  would 
promote  segregation,  saying  that  stopping  construction  would  be  '^entirely 
too  expensive  and  disruptive  for  the  contractors  and  the  school  district." 
He  went  on  to  say  that  the  court  was  open  to  possible  future  action  on  the 
request  for  halting  construction:    "These  matters  are  kind  of  like  child 
custody.    The  court  always  has  jurisdiction ."^'^ 

Plaintiffs  appealed  Taylor's  refusal  to  order  a  halt  of  school 
construction,  and  in  June  of  1971  the  Fifth  Circuit  reversed  Taylor's 
decision,  saying  that  he  had  erred  in  placing  the  burden  of  proof  that 
the  school  construction  would  promote  segregation  on  the  plaintiffs. 
Taylor  was  ordered  to  halt  construction  unless  school  officials  could 
prove  that  the  locations  of  the  new  buildings  were  not  keeping  white  stu- 
dents segregated  from  minority  students.    Later  that  month,  Taylor  again 
refused  to  halt  construction  of  two  predominantly  Black  schools,  saying 
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that  he  could  find  no  court  decisions  in  which  a  judge  enjoined  school 
construction  actually  in  progress.    He  sa-:d  that  stopping  the  projects 
now  would  do  irreparable  harm  to  the  contractors  and  that  other  uses 
could  be  made  of  the  schools.    He  did  order  the  school  district  to 
refrain  from  contracting  for  the  constructio  i  of  any  new  schools  and 
selecting  school  sites. 

Meanwhile,  the  date  for  the  first  major  hearing  in  the  suit  was 
set  for  July  12;  the  parties  were  to  receive  copies  of  the  TEDTAC  study 
several  weeks- prior  to  that  date  so  as  to  give  them  an  opportunity  to 
study  the  findings.    In  a  closed  meeting  before  the  report  was  made  avail- 
able, Taylor  ordered  the  parties  not  to  coimient  on  the  case  under  the 
threat  of  contempt.    "We've  got  to  try  this  case  in  court,  not  in  the 
press,"  Taylor  said.*^ 

As  the  TEDTAC  plans  were  prepared  school  officials  expressed  some 
concern  over  the  effect  that  these  plans  might  have  on  several  of  the  dis- 
trict's programs  directed  toward  minority  students.    The  district's  top 
Mexican-American  administrator  was  particularly  concerned  that  if  the 
Mexican-American  students  were  ordered  to  be  distributed  throughout  the 
districl^s  183  schools  the  concentration  of  Mexican-American  students  in 
each  school  would  be  too  small  to  be  reached  through  the  district's  bilin- 
gual programs.    Concern  was  also  expressed  over  the  district's  new  Skyline 
Career  Dev.elopment  Center  which  was  expected  to  open  in  the  fall  of  1971 
with  a  predominantly  white  student  body.    Officials  feared  that  plans 
ordered  by  the  court  might  entail  the  loss  of  the  new  $21  mill.un  program.*^ 

Despite  Taylor's  caution  to  the  attorneys  in  the  case,  a  descrip- 
tion of  the  tEDTAC  plans  appeared  in  the  press  before  it  was  filed  in 
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court.    In  all,  eight  plans  were  presented  in  the  report  that  the  attor- 
neys received  for  study;    three  for  high  schools,  three  for  junior  high, 
and  two  for  elementary.    The  rationale  underlying  the  plans,  according 
to  the  newspaper  account,  was  that  neighborhood  patterns  which  lead  to 
all-white  or  all-black  schools  must  be  changed.    Three  sets  of  plans 
were  discussed  in  the  report:    A  and  B  which  woi "  '  involve  extensive 
changes  to  school  boundary  lines,  pai^^ing  and  (Clustering,  and  busing. 
Schedule  C,  which  was  favored  by  TEDTAC,  would  have  changed  high  school 
boundaries  extensively,  junior  high  less  extensively,  and  elementary 
school  boundaries  would  have  remained  the  same.    Included  in  this  plan 
was  the  use  of  television  for  elementary  schools  and  weekly  field  trips. 

The  TEDTAC  director,  Williams,  had  hoped  to  develop  plans  that 
were  acceptable  to  both  of  the  parties  in  the  suit.    Toward  that  end,  the 

attorneys  for  the  plaintiffs  met  with  Williams  to  suggest  changes  in  the 
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plans.      School  officials,  however,  refused  to  become  involved  with  TEDTAC 

in  the  development  of  the  plans.    Superintendent  Estes  left  a  meeting  with 

TEDTAC  personnel  without  making  any  comments  or  suggestions  concerning  the 

plans.    The  school  board  voted  unanimously  to  refrain  from  cooperating  in 

the  formulation  of  the  final  integration  plan.    According  to  newspaper 

reports,  this  action  was  taken  by  the  board  in  the  belief  that  a  costly  and 

unpopular  plan  was  sure  to  be  ordered  by  the  court  and  that  they  had 

nothing  to  gain  politically  from  becoming  involved  in  or  associated  with 

the  developmiant  of  the  plan.     Apparently,  some  school  officials  hoped  that 

Tcylor,  being  a  native  of  Dallas,  would  go  easy  on  the  schools.    But  they 

were  aware  that  this  might  not  happen  and  that  the  board  was  taking  a 
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chance  on  having  the  plan  appealed  to  the  Fifth  Circuit. 
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Because  of  the  lack  of  cooperation  from  the  school  board, 

Williams  and  ;r:s  staff  decided  not  to  submit  Schedule  C,  the  set  of 

plans  that  included  the  use  of  television  in  the  ela^'^ntary  schools,  to 

Judge  Taylor  for  his  consideration.    "Because  the  plan  was  entirely 

dependent  upon  its  voluntary  acceptance  by  school  officials,  we  cannot 

now  recommend  the  plan,"  said  Williams,    Concerned  over  the  leak  of  the 

plans  to  the  press,  Williams  also  said  that  they  planned  to  speed  up  the 
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presentation  of  the  plaiis  to  the  court. 

Public  outcry  a^ninst  the  plans  was  swift,    A  few  days  after  they 
appeared  in  the  paper,  a  group  of  over  1,000  parents  met  to  discuss 
strategy,  including  the  circulation  of  petitions  and  advertisements  in 
newspapers. 

Later  that  week,  and  probably  to  some  extent  in  response  to  the 
public  outcry,  tne  school  board  made  its  first  public  statement  since 
the  suit  had  been  filed.    They  declared  that  they  would  defend  the  concept 
of  neighborhood  schools  to  the  highest  court  in  the  land,  if  necessary. 
The  president  of  the  school  board  stated  that  this  public  statement  by 
the  board  did  not  violate  their  attorneys'  advice  to  remain  silent  since 
they  were  not  making  any  statement  that  would  reflect  on  the  trial  in  the 
case.    The  board  president  said  that  the  board's  statement  was  designed  to 
place  the  trustees  (board  members)  clearly  out  front  as  leaders  in  defending 
the  school  district.    "Anticipating  that  some  persons  in  our  district  might 
interpret  our  silence  as  implying  inaction  in  the  board's  part  in  behalf 
of  all  our  citizens,  we  would  like  to  assure  the  public  that  we  are  com- 
mitted to  the  defense  of  the  lawsuit  to  the  end  that  each  child  in  the  dis- 
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trict,  regardless  of  race,  color,  or  creed,  shall  have  quality  education." 
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Another  segment  of  the  Dallas  public  was  soon  to  become  concerned 
about  how  they  would  fare  under  whatever  plans  the  court  implemented; 
attorneys  for  the  school  district  filed  a  motion  with  the  court  asking 
Taylor  to  lump  iMexican-Americans  with  whites  for  the  purpose  of  the  dese- 
gregation case.    In  response  to  the  request,  over  200  rent esentatives 
from  nearly  all  of  the  Mexican-American  organizations  in  Dallas  met  to 
draft  a  letter  to  school  officials  and  the  judge  protesting  this  classi- 
fication anc  the  school  district's  assertion  in  the  motion  that  Mexican- 
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Americans  cannot  be  meaningfully  defined  as  a  group. 

A  few  days  later  Superintendent  Estes  testified  in  a  pre-trial 

deposition  that  it  is  not  possible  to  identify  a  Mexican-American,  "I 

don't  know  what  a  Mexican-American  is.    The  only  way  we  can  tell  is  if  they 

have  a  Spanish  surname,  but  they  could  be  from  Cuba,  Columbia,  Ecuador,  or 

Chile."    The  representatives  of  the  Mexican-American  group  decided  that 
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they  would  meet  with  Estes  to  define  Mexican-American  for  him. 

Shortly  before  the  trial  began,  the  Dallas  Morning  News,  obtained  a 

copy  of  a  confidential  study  comparing  black  and  white  high  schools  in 

Dallas  on  a  variety  of  measures.    The  survey  revealed  that  predominantly 

black  high  schools  were  significantly  inferior  in  almost  every  standard, 

including  teaching  ability,  student  attendance,  career  goal  attainment,  and 

student  achievement  in  reading  and  other  verbal  skills.    School  district 

personnel  who  conducted  the  study  had  planned  to  release  it  to  the' school 

board  and  the  public  but  decided  not  to  since  it  was  feared  that  the  report 
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might  damage  the  school  district's  defense  in  the  suit.. 

On  July  2,  TEDTAC  representatives  submitted  their  report  including 
a  proposed  plan  to  the  court.    It  contained  vhe  most  far-reaching  of  the 
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three  sets  of  plans  that  were  considered  by  the  group  —  extensive 
pairing  and  clustering  of  schools,  including  elementary  schools  —  in 
an  attempt  to  bring  about  a  ratio  of  60   percent  white,  30  percent 
black,  and  10  percent  Mexican-American  in  every  school  in  the  district. 

As  they  had  planned,  TEDTAC  personnel  dropped  the  less  extensive 
plan  that  included  television  for  the  elementary  schools  because  they 
were  unable  to  get  school  officials  to  discuss  it  vith  them.    One  of  the 
attorneys  for  the  school  district  told  TEDTAC  officials  that  the  school 
board  had  reviewed  each  plan  and  found  them  to  be  a  "blueprintj  for  the 
destruction  of  the  Dallas  school  system,"  according  to  the  preface  of  the 
report  that  went  to  Taylor.    The  report  continued  that  "His  statement 
came  as  a  shock  to  TEDTAC  representatives,  especially  in  view  of  the 
cooperation  received  from  school  officials  prior  to  that  date."^^ 

The  TEDTAC  plan  would  have  eliminatea  all  one-race  schools  in 
Dallas  and  would  have  done  away  with  the  city's  plans  for  a  Career  Develop 
ment  Center  in  the  Skyline  High  School. 

At  the  pre-trial  hearing  held  on  July  6,  school  board  attorneys 
argued  that  they  would  offer  no  plan  of  their  own  during  the  trial,  since 
"the  plaintiffs  have  the  burden  to  prove  that  we're  out  of  compliance  with 
the  law."    Superintendent  Estes  said  that  all  the  school  district  would 
offer  were  its  own  good  faith  efforts  to  comply  with  the  law  and  recent 
Supreme  Court  rulings. School  district  officials,  Chen,  simply  planned 
to  defend  what  they  referred  to  as  their  "confluence  of  cultures"  plan, 
which  supported  integration  on  a  gradual  basis  as  neighborhoods  became 
integrated.    The  superintendent  did  not  support  the  idea  of  significant 
mixing  of  students  and  faculty.    "Wholesale  reassignment  of  students  and 
teachers  is  educationally  unsound  and  leads  to  conflict  not  confluence," 
Estes  said.^^ 
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At  the  conference.  Judge  Taylor  declined  to  grant  a  school  dis- 
trict motion  for  dismissal  of  the  case  on  tne  grounds  that  the  school 
district  had  complied  with  a  1962  court  order  forbidding  a  dual  school 
system.    He  also  reserved  judgment  on  the  issue  of  lumping  Mexican- 
Americans  with  whites  and  stated  that  the  TEDTAC  plan  was  only  a  pro- 
posal.   Taylor  also  permitted  the  intervention  of  James  T.  Maxwell,  the 
parent  of  three  children  who  would  be  attending  Dallas  schools  who  said 
that  the  adoption  of  the  TEDTAC  plan  by  the  court  would  work  a  severe 
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hardship  on  him  and  his  family  for  financial  and  transportation  reasons. 

A  few  days  after  the  first  pre-trial  conference,  a  second  meeting 
was  held  between  the  parties  and  the  judge  at  which  Taylor  said  that  he 
would  permit  the  school  board  to  come  up  with  a  plan  for  the  court  if  defi- 
ciencies in  the  present  operation  of  the  school  district  were  found,  but 
that  they  would  have  to  come  up  with  such  a  plan  virtually  forthwith  since 
he  would  not  permit  the  trial  to  be  broken  up  into  two  separate  proceedings, 
School  board  attorney  Whitham  had  earlier  told  Taylor  that  the  school  board 
had  no  alternative  plan  and  had  no  intention  of  drawing  one  up  prior  to 
the  trial.^° 

Despite  Whithani's  statement  to  the  contrary,  the  school  board  was 
holding  confidential  meetings  at  the  same  time  as  the  pre-trial  conferences 
to  discuss  an  alternative  plan  for  the  school  district  in  the  event  that 
Taylor  founc'  their  current  policies  inadequate.    According  to  a  newspaper 
report,  the  school  board,  the  superintendent,  and  several  members  of  the 
district's  staff  were  meeting  to  develop  a  less  radical  integration  plan 
for  presentation  tO  the  court  if  Taylor  ruled  against  them.    Most  of  the 
bo^»rd  members  refused  to  comment  on  the  issue  of  a  plan,  but  one  member 
reportndly  said  that  the  district  would  be  stupid  not  to  develop  an 
alternative.^^ 


While  school  board  members  were  grappling  with  the  question  of 
what  sort  of  public  stand  to  take,  several  members  of  the  Dal  la:;  City 
Council  were  strongly  encouraging  that  body  to  intervene  in  the  suit 
so  as  to  make  clear  the  extent  to  which  the  city  could  be  adversely 
affected  by  the  outcome  of  the  case.    Initially,  several  members  of  the 
council  were  successful  In  convincing  the  group  to  vote  to  intervene  in 
the  suit.    But  a  few  days  later,  the  city  attorney,  after  studying  the 
issue,  reported  to  the  council  that  he  did  not  feel  that  the  city  was 
legally  in  a  position  to  intervene.    He  explained  that  while  the  city 
had  a  definite  practical  interest  in  the  case,  he  did  not  think  that  it 
was  in  a  position  to  affect  the  outcome  of  the  case  from  a  legal  standpoint. 

On  the  basis  of  this  advice  the  council  voted  to  remain  neutral  and 
not  intervene  in  the  suit.  However,  it  did  pass  a  resolution  expressing 
"concern  and  desire  that  quality  education  be  afforded  to  each  citizen." 
Two  members  of  the  council,  Gilmore  and  Price,  were  particularly  upset  that 
the  council  decided  not  to  intervene  in  the  suit.^^  Mayor  Wise  stated  that 
he  intended  to  maintain  a  neutral  position  in  the  case  because  he  felt  that 
he  would  be  called  upon  to  play  the  role  of  mediator,  but  he  was  apparently 
accused  in  the  council's  closed  meeting  of  straddling  the  fence  on  the  issue. 

Shortly  before  the  hearing  in  the  case  actually  began.  Judge  Taylor 
was  interviewed  by  a  reporter  from  the  Dallas  Morning  News,  at  which  time 
he  said,  "Lawsuits  are  like  people.    We  don't  have  the  same  fingerprints. 
We  are  all  different."    Taylor  declined  to  comnent  on  similarities  between 
the  Dallas  case  and  the  recent  Supreme  Court  decision  in  Swann  since  he  felt 
that  if  he  said  anything  people  would  think  that  he  had  made  up  his  mind 
about  the  suit.^^   He  said,  "We'll  just  have  to  fly  by  the  seat  of  the  pants 
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on  this  thing  and  see  what  happens/'   He  also  commented  that  he  would 

willingly  trade  places  with  the  judges  who  had  to  decide  the  Pentagon 
66 

Papers  case. 
The  Trial 

At  the  start  of  the  trial  on  July  12,  Taylor  aga^n  pointed  out 
that  the  TEOTAC  proposal  was  simply  that*    He  said  that  he  wanted  to 
make  It  abundantly  clear  that  he  asked  TEDTAC  to  come  up  with  a  proposed 
desegregation  plan,  "not  to  decide  this  case."   He  said  that  TEDTAC  has 
"an  expertise  much  like  the  role  of  an  expert  witness •"^'^ 

School  board  attorney  Whitham  reiterated  the  Intention  of  the 
school  district  to  rely  on  Its  past  record  and  make  no  proposal  for  redis- 
tribution of  students.    Taylor  responded  by  telling  school  officials  that 
he  would  call  on  them  to  prepare  a  plan  If  he  found  deficiencies.  "If 
there  are  deficiencies,  the  first  thing  I  would  do  would  be  to  call  on 

go 

the  school  board  to  correct  these  deficiencies." 

Taylor  permitted  the  Intervention  of  a  white  North  Dallas  group, 
the  Greater  Dallas  Council  of  Citizens  for  Neighborhood  Schools,  con- 
sisting of  five  parents  representing  21  children.    He  stated,  however, 
that  the  group  must,  "take  the  case  as  they  found  it  and  participation 
will  be  limited  as  to  the  Issues  between  the  plaintiff  and  defendant." 
The  school  district  opposed  this  intervention  on  the  ground  that  it  would 
complicate  the  conduct  of  the  trial,  but  the  plaintiffs  expressed  no 
objection. 

Whitham  reported  that  the  school  board  was  willing  to  redistribute 
faculty  by  the  opening  of  the  next  school  year  so  that  each  school  would 
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have  ^       ^  Of  apP'^^^'^^^^ly  25  percent  black  and  75  percent  white 
teacfi^''^'    ^^hool  o^^^'^^^ls  apparently  felt  reasonably  certain  that  the 

°nate  faculty  integration  so  that  little 
VjouKl  ''^  ^^^'^ed  by  '^^^^^'^9  for  Taylor's  order.    Newspaper  accounts 
^epor<^^  '  '^'^Ivateiy'  ^^^^  school  officials  were  concerned  that  faculty 
v^ass'^^'""^"^' might  result  i„  ^  landslide  of  resignations.    Prior  to  the 
^no^'^^^^^^^  In  cou''*  ^^^^  the  school  district  was  willing  to  proportion- 
ately ^^^^^^He  th^  DaUi^  Schools,  thay  had  simply  planned  to  call  for 
Voiunt^*^^  ^^^^Ity  t^ansf^^rs,  tut  it  was  clear  that  such  transfers  would 
\t  b'*^"^        distri'^*  '^^ose  to  its  goals.    Superintendent  Estes  declined 
to  coti*^^  ^ f^Qy^  the  district  would  implement  the  proportionate  Integra- 

conti''"^"^      maintain  that  the  school  district  was  in  corn- 
el ian^^  "^^^^  desegr'^^^^^°'^  ^^w.  Superintendent  Estes  conceded  during  the 
^al  schofl  ''^strict  would  expand  its  majority-to-minority 

^^ans^'^''  ^^^'^  So  t^^*  students  who  transferred  would  have  free  transporta- 
'^lon.  the  P'^       ^  s  attorneys  pointed  out  that  the  school  dis- 

^blct  clecid^''  *°  '^^'^■e  any  of  these  concessions  prior  to  the  trial, 

^^d  Wh^''      ^^essed  this  point,  the  Superintendent  replied,  "We 

Nde      ''^^^^Ul  puf^^^  ^'^"ouncement  because  we  wanted  to  try  this  case 
the  ''''^'^  not  P^ess."71 

•  ^^^^^^  the  1^^''^^^^^  Phase  of  the  trial,  the  school  district  did 
V  ch^^^^"^^  the  e)<i'^*^"'^^  Of  120  one^race  schools.    This  fact  along 
^Hh        "^"^  that  tfi^  P^^intiffs  made  that  the  large  number  of  one-race 
^^hool^  '^^^       least      P^'^t  the  result  of  the  district's  neighborhood 
^%ol^  convi'''^^''  ^3yio|,  to  deny  the  district's  motion  for  a  dis- 

""^'ssal         ^  ^ase.    '^^^  ^^i^oo]  district's  attorneys  then  proceeded  to 
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present  a  defense  of  the  district's  policies,  which  consisted  of 
attempting  to  show  that  the  district  had  made  no  school  siting  deci- 
sions or  boundary  changes  based  on  race  and  that  the  district  bore  no 

mative  duty  to  compensate  for  the  segregative  effects  of  housing 
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her  non-school  policies. 

Following  the  presentation  of  the  school  district's  defense,  the 
trial  was  recessed  for  a  brief  period  in  anticipation  of  Taylor's  ruling 
regarding  the  liability  of  the  school  district.    During  this  time,  the 
school  boa*"d  continued  to  maintain  that  it  was  in  compliance,  but  pri- 
vately members  of  the  board  acknowledged  that  they  expected  an  unfavorable 
ruling  from  Taylor.   According  to  a  school  board  document  obtained  by  the 
Dallas  Morning  News,  the  board's  public  position  was  maintained  for  the 
sake  of  public  relations.    "The  public  will  think  the  board  is  solid  for 
the  neighborhood  school."    The  document  went  on  to  acknowledge  the  disad- 
vantages of  this  "no  plan"  strategy:    "It  is  unrealistic  in  light  of  new 

benchmarks  since  Swann,"  and  "it  has  accomplished  nothing  positive  but 
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maintained  segregated  systems." 

Consistent  with  their  expectation  of  an  unfavorable  ruling  from 
Taylor,  the  school  board  was  at  this  point  putting  the  finishing  touches 
on  three  alternative  desegregation  plans.    Another  confidential  document 
apparently  intended  to  accompany  the  desegregation  plans  discussed  the 
merits  of  the  board's  favorite  plan  which  woi'.ld  maintain  neighborhood 
schools.    This  plan.,  according  to  the  document,  "would  reduce  the  chances 
of  court  approval  of  the  TEDTAC  plan,  but  might  irritate  the  judge."  It 
would  also  "maintain  neig!iborhood  schools,  but  the  Justice  Departnent  might 
intervene."    Finally  the  document  noted  that  the  plan  "may  preclude  coming 
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back  with  an  acceptable  plan  since  the  district  had  eight  months  during 
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pendancy  of  the  suit." 

Coimienting  that  "it  is  difficult  for  me  to  believe  that  anyone 
anywhere  would  be  surprised,  shocked  or  amazed  by  what  I  am  about  to 
rule  in  this  case  at  this  time,"  Judge  Taylor  ruled  that  segregation 
existed  in  the  Dallas  school  system,  ruled  that  Mexican-Americans  are  a 
clearly  identifiable  ethnic  minority,  and  appointed  a  tri -ethnic  committee 
to  aid  the  school  board  in  producing  an  acceptable  desegregation  plan.  He 
Suggested  that  the  school  board  make  "the  confluence  of  cultures"  an 
actuality  rather  than  a  catch  phrase,  and  ordered  the  board  to  make  signi- 
ficant changes  in  the  racial  composition  of  Dallas  schools,  but  added  that 
he  would  prefer  a  plan  that  accomplished  the  necessary  desegregation  without 
massive  busing.    He  also  cited  the  TEDTAC  plan  that  utilized  television  for 
elementary  schools  that  had  been  rejected  by  the  school  board.  "What 
better  way  to  open  lines  of  coiimuni cation  than  to  say  'I  saw  you  on  televi- 
sion yesterday'.      TV  is  cheaper  and  safer  than  busing,"  said  Taylor. 

As  members  of  the  tri-ethnic  committee,  Taylor  named  a  black  legis- 
lator, Zan  Holmes,  a  ftexi can-American  assistant  director  of  the  Greater 
Dallas  Community  Relations  Commission,  Rene  Martinez,  and  the  white  attor- 
ney for  the  Citizens  for  Neighborhood  Schools,  David  Kendall,  and  asked 
the  school  board  members  to  cooperate  with  the  plaintiffs,  the  tri-ethnic 
committee,  and  TEDTAC  in  eliminating  the  vestiges  of  segregation  root  and 
branch.    He  said  that  he  hoped  that  the  school  district  would  utilize  the 
tri-ethnic  committee  and  the  plaintiffs'  attorneys  in  formulating  a  plan. 
"Of  course  they  may  choose  not  to,  and  the  ultimate  decision  will  be  up  to 
me."    At  this  point  the  plaintiffs'  attorneys  indicu'ed  that  they  would 
submit  their  own  plan.    Both  parties  also  stated  that  if  unsatisfied  with 
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Taylor's  final  ruling  on  a  plan,  they  would  appeal  to  the  Fifth  Circuit, 
Taylor  commented,  "Both  parties  have  had  the  Fifth  Circuit  looking  over 
my  shoulder  since  this  began. 

Taylor  also  defended  TEDTAC  which  had  come  under  attack  by  the 
public  for  its  proposed  desegregation  plans.    "TEDTAC  has  been  harassed, 
intimidated,  pressured,  and  abused  and  it  did  not  deserve  this  type  of 
treatment.    I  have  considered  the  entry  of  an  order  that  such  harassment, 
intimidation,  and  threats  will  be  considered  an  obstruction  of  justice 
and  therefore  in  contempt  of  this  court,'*  said  Taylor.^^   TEDTAC  director 
Williams  said  that  the  harassment  to  which  he  and  his  staff  had  been  sub- 
ject as  a  result  of  their  work  on  the  desegregation  plans  was  the  worse 
in  Dallas  than  in  the  some  40  other  districts  in  which  they  had  worked 

previously.    He  said  that  he  changed  his  telephone  number  and  sent  his 
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family   on  vacation  to  escape  public  outcry. 

After  Taylor's  ruling  on  the  liability  of  the  school  district, 

school  board  members  indicated  that  they  would  be  willing  to  meet  with 

the  members  of  the  tri-ethnic  cormiittee  to  discuss  a  plan,  but  apparently 

were  less  inclined  to  meet  with  the  plaintiffs,    "The  judge  suggested  we 

hear  from  them  (the  plaintiffs),  but  he  did  not  order  us  to,"  said  one 
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member  of  the  board. 

The  board  then  began  their  work  by  studying  the  television  plan 
that  they  had  initially  rejected.    A  plan  utilizing  television  hook-ups 
for  the  elementary  schools  and  some  boundary  changes  was  presented  to  the 
tri-ethnic  committee  in  a  meeting  that  was  described  as  "harmonious." 
After  meeting  .;ith  the  tri-ethnic  committee  and  discussing  their  proposed 
plan  with  TEDTAC  director  Williams,  the  school  board  released  the  final 
version  of  the  plan  to  the  press.    The  plan,  which  was  initially  proposed 
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by  Superintendent  Estes,  would  have  left  one  all  black  high  school, 
eliminating  other  one-race  high  schools  primarily  through  the  use  of 
boundary  changes  and  some  minimal  bui  'ng  of  black  students  to  predomin- 
antly white  schools.    Television  and  some  slight  boundary  changes  were 
to  be  u.sed  to  Integrate  the  elementary  school s.    The  final  version  of 
the  plan  was  nearly  identical  with  the  one  initially  proposed  by  TEDTAC.^* 
The  rriembers  of  the  tri-ethnic  committee  appeared  to  be  satisfied 
with  the  plan,  at  least  initially,  except  for  a  desire  to  include  some 
compensatory  education  programs  and  human  awareness  courses Rene 
Martinez,  the  Chicano  member  of  the  tri-ethnic  committee  said,  however, 
that  he  would  submit  a  list  of  requests  for  more  Chicano  administrators 

and  faculty  directly  to  the  judge  because  he  feared  that  the  school  board 
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would  not  do  so. 

The  plaintiffs'  plan,  which  closely  resembled  the  more  extensive 
plan  that  TEDTAC  ultimately  presented  to  Taylor,  called  for  crosstown 

busing  of  elementary  school  students  and  changes  in  school  boundary  lines 
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to  integrate  the  secondary  schools. 

After  the  school  district  TEDTAC  plan  was  released  to  the  press, 
some  members  of  Dallas'  black  community  expressed  their  opposition  to  the 
closing  of  a  number  of  black  schools  as- proposed  by  the  plan.    In  a  com- 
munity meeting  sponsored  by  the  black  member  of  the  tri-ethnic  committee. 
Rev.  Zan  Holmes,  community  leaders  said  that  they  opposed  the  closing  of 
black  schools  only  and  massive  busing  unless  it  were  necessary  to  obtain 
quality  education  for  black  students.    They  said  that  they  preferred  seme 

schools  with  a  black  majority  and  did  not  favor  proportionate  integration 
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of  the  faculty  at  every  school. 

At  a  meeting  with  school  officials  tri-ethnic  committee  member 
Holmes  voiced  his  opposition  to  blacks  carrying  the  burden  of  busing: 
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to  the  newspaper  report,  decided  that  they  would  be  better  off  to  let 
Taylor  order  a  plan  rather  than  be  associated  with  a  compromise  plan. 
During  the  negotiations,  Williams  acted  as  a  mediator,  meeting  separately 
with  the  plaintiffs*  attorneys  and  school  board  members  to  attempt  to 
reach  a  compromise.    The  main  stumbling  block  at  this  stage  of  the  nego- 
tiatlons  was  that  the  school  district  officials  did  not  think  that  it  would 
be  possible  to  transfer  white  students  to  black  schools,  a  move  that  was 
required  if  one-race  schools  were  to  be  el imlnated.^^ 

After  four  days  of  meetings,  the  negotiations  failed  to  produce 
agreement.    Though  school  officials  again  softened  their  position  and 
attempted  to  reach  a  compromise  by  making  concessions  with  respect  to 
secondary  school  integration  in  order  to  avoid  an  appeal  of  the  play  by 
plaintiffs  that  might-jeopardize  the  television  plan  for  the  elementary 
schools,  the  plaintiffs  were  unwilling  to  agree  to  a  settlement.^^ 

Following  the  breakdown  of  negotiations,  Taylor  ordered  the  parties 
back  into  the  courtroom  in  order  to  take  testimony  on  the  plans  which  would 
be  .particularly  important  in  the  event  of  an  appeal.  At  this  point,  Taylor 
restated  his  position  that  his  earlier  opinion  and  the  mention  of  the  tele- 
vision plan  was  not  a  final  determination  but  simply  a  suggestion  of  a  pos- 
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sible  solution.      As  it  became  clear  that  the  plan  would  cost  about 

$10  million  to  implement  he  said  that  he  had  not  thought  that  it  would  cost 
91 

that  much. 

During  this  part  of  the  trial  Judge  Taylor  showed  considerable  inter- 
est in  the  television  plan  and  asked  a  number  of  witnesses  questions  about 
its  potential : 

Let  me  ask  this.  Dr.  Estes:    now,  the  plan  with  the  television, 
as  contemplated,  does  not  provide  for  any  aciual  physical  inte- 
gration of  the  pupils,  students,  other  than  as  would  be  provided 
In  your  elementary  plan  as  laid  out  now? 
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(Estes)    That's  correct. 

If  It  were  possible  to  accomplish  ^niSi  ...would  that  pure 
physicalQintegration  be  detrimental  to  the  plan  that  you 
have? 

And  later: 

Dr.  Estes,  do  you  feel  that  the  purpose  of  the  Board  in 
coming  up  or  working  with  this  TV  concept  orglV  tool  is  to 
keep  or  maintain  or  perpetuate  segregation? 


Well,  then,  you're  telling  me  also  that  you  think  or  that 
your  Board  or  its  idea  iSgto  use  this  tool  or  device  towards 
the  end  of  desegregation? 

On  a  number  of  occasions,  Taylor  makes  it  clear  that  he  is  most 
concerned  abo'it  the  quality  of  the  education  that  the  children  will  re* 
ceive  in  the  schools;  after  one  witness  has  described  a  part  of  a  plan 
that  would  involve  bringing  students  together  on  field  trips  and  cultural 
activities,  Taylor  asked: 


Let  me  ask  you  this:    you  concede  this  to  be  one  of  the  tools 
for  the  end  result  of  equality  of  education? 

In  other  words,  the  education  that  a  child  in  an  all-black 
school  in  South  Oak  Cliff  would  get  would  be  gflual  to  that 
of  a  white  child  somewhere  in  the  North  part? 

Taylor's  concern  for  educational  issues  is  also  evident  in  his 

question  to  Superintendent  Estes: 

But,  as  I  understand  you.  Dr.  Estes,  there  is  some  educational 
advantage  to  maintaining  the  neighborhood  school  concept  in 
the  elementary  grades,  if  I  understand  you  correctly? 

(Estes)    There  is  no  doubt  about  it.  Judge. 

Tell  me  what  you  mean  by  that.^^ 

And  later  at  the  conclusion  of  the  trial: 

And  after  all,  isn't  that  what  we  are  talking  about  really? 
Is  education  of  kids,  equal  education,  equal  quality  education. 
And  it  is  the  Board's  Confluence  or  Cultures  plan  and  its 
•   other  features  in  its  plan  that  convinces  this  Court  that  in 
good  faith  it  seeks  to  provide  quality  education  equally  for  all 
races,  color;^,  and  creeds. 


Taylor's  concern  for  Issues  outside  the  range  of  strictly  legal 
mativjrs  extended  to  athletic  programs: 

Now,  I  may  be  premature  in  asking  this  question,  but  Just 
for  example,  what  is  that  going  to  do,  if  anything,  to  the 
South  Oak  Cliff  athletic  program?  ^ 

Well,  that's  the  very  question  I  had  in  mind.    In  other  words, 
if  your  quagterback  is  in  that  area,  then  he  would  be  going 
to  Carter?^^ 

He  also  was  interested  in  what  the  comnunity's  desires  are: 

Well,  do  I  understand  that  the  black  community,  so  to  speak, 
desires  that  some  schools,  and  I  want  to  be  correct  on  this, 
remain  as  black  schools?   For  example.  South  Oak  Cliff?^^ 

Taylor  was  also  sensitive  to  the  perceptions  of  parents: 

I  brought  this  up,  this  business  of  massive  busing  because  I 
know  that  individual  parents  or  individual  families,  if  you 
talk  about  busing  the  children  of  tbat  particular  family,  to 
that  family  that  is  massive  busing. 

And  in  his  concluding  remarks  he  touched  again  on  the  issue  of  busing: 

Now,  let  me  talk  just  a  minute  about  busing.    You  know  the 
Federal  Courts  did  not  invent  busing.    That  may  come  as  a 
shock  to  a  great  many  of  you.    Kids  were  being  bused  to  school 
before  Brown.    That  was  a  device  to  get  the  pupils  to  school. 
Now,  it  came  into  use  as  a  means,  as  a  desegregation  tool,  to 
put  an  ethnic  minority  in  another  school,  or  an  ethnic  majority 
in  another  school,  ... 

Now,  also,  of  course,  you  know  me,  I  like  to  call  it  transpor- 
tation.   I  wouldn't  call  it  busing... 

One  of  the  guidelines  to  the  Board  was  that  there  would  not  be 
massive  busing  and  it  does  not  provide  for  massive  busing, cross- 
town  mfSfive  busing,  simply  to  mix  bodies,    (discussing  his 
order)  ^' 

Throughout  the  trial,  Taylor  commented  on  the  unusual  nature  of 
the  lawsuit: 

It  is  unique.    I  think  it's  appropriate  to  say  that  this  is  a 
unique  lawsuit,  this  is  not  the  run-of-the-mill  lawsuit  that 
we  have  in  Court. 

(Plaintiffs'  attorney)    I  assume  that  the  Court  would  not  like 
to  try  one  of  these  every  week,  nor  would  the  lawyers. 

1 02 

I  believe  not,  thank  you. 
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Taylor  said  that  he  realised  that  It  was  not  possible  In  this  sort  of 
case  to  make  everyone  perfectly  happy.    "I  would  that  It  could  be 
otherw.se/'^°^ 

This  same  reluctance  to  be  Involved  In  this  sort  of  suit  Is  evi- 
dent in  his  discussion  of  the  Issue  of  whether  the  implementation  of  the 
plan  should  be  monitored,  particularly  the  television  plan.  Taylor 
, asked  the  school  district  attorney  whether  he  had  some  objection  to  there 
being  monitors;  the  attorney  replied  tnat  he  did.    Taylor  cormiented: 

I  was  glad  to  get  the  point  on  it,  Mr.  Whitham,  because  that's 
why  I  was  asking.    I  say  frankly,  I  doubt  that  anyone  would 
disagree  with  me  that  nobody  wants  out  of  the  school  business 
any  more  than  I  do.. . 


Well,  you  see  this  is  a  desegregation  suit   and  as  I  say,  I 
know  the  Federa  ■  Courts,  and  the  Federal  ^I'.dges  want  out  of 
the  school  business,  they  v/ant  to  see  it  operate.    But  in  many 
instances  there  has  been  a  Court  retaining  jurisdiction  for  a 
period  of  time...  So,  it's  not  a  proposition  of  trying  to  run 
the  school  board,  but  the  Courts  under  the  ruling  as  to  the 
maintenance  of  desegregated  or  unitary  school  systems. 

Well,  I  sure  don't  want  you  coming    back  here  every  month, 
either.    But  I  see  the  PPint  there,  of  course,  and  it  is  unique 
and  it  is  innovative... 

In  -his  concluding  remarks  he  commented  on  white  flight: 

What  I  hope  to  accomplish,  at  least  one  thing  I  hope  to  accom- 
plish in  this  order  is  the  discouraging  and  making  unnecessarvQc 
this  useless,  fruitless,  inane  and  cowardly  "white  flight." 

On  the  television  plan  for  the  elementary  grades,  Taylor  later  com- 
mented in  an  interview  that  he  thought  that  it  had  a  lot  of  merit;  he  saw 
it  "as  a  gentle  introduction  into  living  together."   He  admitted  that 
many  people  saw  the  TV  plan  as  a  gimick,  however. 

Before  Taylor  handed  down  his  order,  some  preparations  were  being 
made  in  the  community  for  its  implementation.    The  Dallas  Community  Rela- 
tions Commission  set  up  four  task  forces  to  work  with  various  parts  of  the 
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Dallas  connunity  to  help  bring  about  peaceful  tmpleinentation  of 
1 06 

Taylor's  plan.       The  members  of  the  school  board  also  met  to  discuss 

plans  for  the  implementation  of  the  plan  that  Taylor  was  about  to  hand 
1 08 

down.       About  this  time  Superintendent  Estes  commented  to  fhe  press  on 

the  plans  that  were  before  the  Judge.    He  expressed  concern  over  the  cost 

of  busing  and  said  that  the  plaintiffs'  plan  would  be  the  "death  knell 
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blow  to  quality  education  in  this  dry/' 

On  August  2,  Judge  Taylor  handed  down  his  order  for  the  desegre- 
gation of  the  Dallas  schools.    Taylor's  plan,  like  the  school  board's, 
retained  neighborhood  elementary  schools,  adopted  the  television  Integra- 
tion plan  in  t^e  elementary  schools,  and  accepted  the  school  board's  satel- 
lite zones  for  pairing  schools  with  a  few  additional  satellites  which  add 
more  minorities  to  predominantly  white  high  and  junior  high  schools • 
Taylor  essentially  adopted  the  school  board's  plan  for  junior  and  senior 
high  schools  except  for  the  pairing  of  a  number  of  schools  in  the  Oak 
Cliff  section  of  the  city.    Unlike  the  school  board's  plan,  however,  Taylor 
plan  would  have  left  no  secondary  schools  90  percent  or  greater  black  and 
only  one  secondary  school  90  percent  white 

Taylor  had  these  comments  concerning  the  elementary  school  portion 
of  his  order: 

Now,  the  elementary  plan,  this  may  come  as  a  great  shock  to 
many  of  you,  this  order  preserved  the  neighborhood  school  con- 
cept as  far  as  the  elementary  schools  are  concerned,  and  adopts 
the  Board's  plan  of  television  as  a  tool  of  desegregation.  Now, 
let  me  make  a  slight  correction  there.    The  Board's  plan,  TV 
plan,  is  not  adopted  exactly  as  the  Board  proposed  it.  The 
Court  has  written  an  order  in  connection  therewith.    It  is 
onerous,  but  again,  I  think  that  Dallas  must  take  the  lead  in 
the  use  of  this  great  tool,  and  I  think,  I  know  it's  an  educa- 
tional tool,  and  I  am  firtnly  convinced^of  the  Constitutionality 
of  its  use  as  a  tool  of  desegregation. 
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Taylor's  order  also  expanded  the  membership  of  the  tri-ethnic 
committee  to  IS  members      five  of  each  race  —  and  ordered  the  cooKnlttee 
to  supervise  the  Implementation  of  the  plan  by  the  school  district;  dese- 
gregate staff  and  faculty  to  achieve  a  75  percent  white  and  25  percent  min- 
ority ratio  at  each  school;  and  reassign  about  20,000  secondary  students 
to  schools  other  than  those  they  attended  In  1970-71.    The  television  plan 
was  modified  so  that  students  would  receive  a  minimum  of  one  hour  of 
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dally  televised  contact,  and  a  face-to-face  contact  at  loast  onco  a  week. 

Less  than  three  hours  later  plaintiffs'  attorneys  filed  a  motion 
113 

to  appeal  Taylor's  order.        The  school  board,  on  the  other  hand,  met 
immediately  after  the  order  was  announced  and  voted  unanimously  to  implement 
the  plan.    The  opening  of  school  was  delayed  from  August  24  to  September  7. 
Superintendent  Estes  said  of  the  plan:    "The  court  has,  in  the  main,  adopted 
the  plan  of  the  board  of  education  and  it  is  economically  plausible,  adminis- 
tratively feasible  and  educationally  sound."    The  board  members  did  not, 
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however,  say  that  they  definitely  would  not  appeal  the  order. 

Reaction  to  the  Order 

Initial  reaction  to  the  plan  was  somewhat  m'xed  but  for  the  most 
part  positive.    Mayor  Wes  Wise  said  that  the  "plan  appears  to  be  fair." 
School  Board  President  John  Plath  Green  said,  "We  must  put  education  as 
our  primary  object  in  the  process.    The  judge  ordered  us  and  we,  as  a  dis- 
trict, are  going  to  carry  out  those  orders  for  the  good  of  our  children." 

A  number  of  other  civic  leaders  encouraged  the  cormunity  to  comply  with 
115  ' 

the  plan. 

When  asked  how  the  black  community  would  react  to  the  plan,  tri- 
ethmc  committee  member  Zan  Holmes  commented  that  he  was  sure  that  it  would 
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be  mixed.   He  said  that  the  plan  appears  to  be  a  sort  of  compromise  In 
that  It  contained  some  things  that  the  white  community  wanted  and  some 
things  that  the  black  conmunlty  wanted.   Another  black  spokesperson  sug- 
gested that  blacks  might  react  negatively  to  the  fact  that  more  than  10 
times  the  number  of  black  children  would  be  bused  as  white  chlldrenJ^^ 

Less  than  two  days  after  Taylor  made  his  ruling,  tv/o  of  the  mem- 
bers of  the  school  board,  Eugene  Smith  and  Tom  Williams,  announced  that 
they  would  ask  the  board  to  appeal  the  ruling  citing  a  deluge  of  calls 
which  they  had  received  from  parents  living  In  the  Oak  Cliff  section  of 
the  city  which  was  to  receive  many  of  the  black  students  bused  under  the 
plan.    Angry  parents  charged  that  their  schools  had  been  "raped  to  appease 
North  and  East  Dallas/'^^^  As  a  result  of  this  pressure,  at  a  school 
board  meeting  attended'by  more  than  1,000  parents,  the  board  voted  unani- 
mously  to  appeal  that  portion  of  Taylor's  order  which  required  the  busing 

of  15,000  junior  and  senior  high  school  students.    Board  members  did,  how- 
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ever,  go  ahead  with  plans  to  Implement  the  order  pending  the  appeal. 

Simultaneously,  a  group  of  ten  parents  from  the  Oak  Cliff  section 
of  Dallas  filed  suit  in  federal  court  to  halt  the  plan  by  asking  the  court 
to  enjoin  the  school  district  from  implementing  it.    The  suit  asked  Judge 
Taylor  to  award  damages  to  the  parents  and  other  parents  in  the  same  sec- 
tion of  the  city  "for  dimunition  in  the  fair  market  value  of  their  property 
119 

and  home  sites.' 

And  Mayor  Wise  said  that  he  and  two  Oak  Cliff  City  Councilmen 
would  meet  with  the  tri-ethnic  committee  members  in  an  effort  to  obtain 
an  audience  with  the  judge  or  get  the  committee  members  to  convey  their 
feelings  to  the  judge  and  get  him  to  change  the  order.    Wise  also  stated 
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that  he  was  opposed  to  the  massive  busing  of  students. 

The  following  day  Superintendent  Estes  said  that  It  was  doubtful 
that  buses  would  be  available  In  time  to  transport  students  for  the 
opening  of  school  September  7,   He  said  that  the  unavailability  of  buses 
would  be  one  reason  to  seek  a  stay  In  the  Implementation  of  the  court's 
order,  but  at  first  he  would  not  disclose  whether  he  favored  a  stay. 
Later  he  said  that  In  view  of  mounting  public  pressure  for  a  more  feasible 
solution  than  busing,  he  strongly  favored  an  appeal  to  the  Supreme  Court 
to  "save  Dallas."    "Our  major  problem  is  not  desegregation,  but  resegrega- 
tlon.    The  decision  In  Dallas  Is  crucial  to  every  major  city  in  the  nation. 
If  Dallas  can't  save  itself,  then  no  other  city  can."^^^ 

One  of  the  white  members  of  the  tri-ethnic  committee  announced 
that  he  would  ask  the  entire  committee  to  seek  a  stay  of  Taylor's  order. 
"The  recent  court  decision  is  the  most  dis-strous  thing  that  has  happened 
to  Dallas  in  many  a  day,"  the  committee  member  told  the  more  than  1,000 
parents  gathered  at  a  meeting  of  Concerned  Citizens  for  Neighborhood 
Schools. 

Finally,  and  unexpectedly,  on  Fricay  of  that  week,  Taylor  tele- 
phoned from  out  of  the  city  to  tell  the  school  board  that  he  was  staying 
that  portion  of  his  order  calling  for  the  busing  of  15,000  students.  He 

made  the  following  statement  to  the  news  media  in  announcing  the  stay: 

1 

While  I  am  away  from  the  hue  and  cry  for  a  covole  of  days,  I 
have  come  to  the  conclusion  that  those  parts  ov  this  court's 
order  of  August  2,  1971,  that  ordered  the  satelliting  of  stu- 
dents from  the  inner  city  to  the  high  schools  in  the  northern 
part  of  the  district  and  the  "pairing"  or  "grouping"  of  the 
secondary  schools  in  the  Oak  Cliff  area  which  require  the 
transportation  of  students  from  one  school  to  another,  should 
be  stayed  until  January  10,  1972. 

It  is  my  opinion  that  the  effectiveness  of  the  other  tools  for 
desegregation  provided  for  in  the  August  2  order  should  first 
be  determined  ~  that  is,  desegregation  of  faculty,  majority-to- 
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minority  transfer  rule,  the  trl-ethnlc  committee  with  its 
enlarged  powers  and  influence  --  that  those  should  all  be 
tried  before  resorting  to  the  expensive  and  disruptive 
tools  of  pairing  and  satelliting, 

The  majority-to-minority  transfer  rule  giving  students,  both 
black  and  white,  the  incentive  of  a  4-day  school  week  could 
well  produce  the  ethnic  balance  in  schools  that  demonstrate  a 
unitary  system.    The  school  board's  Confluence  of  Cultures 
Program,  guaranteed  grade  level  performance,  and  other  parts 
of  that  great  undertaking  could  bring  about  an  equal  quality 
education  for  ajl^students,  which  is  the  primary  aim  of 
everyone  of  us. 

Despite  Taylor's  stay  of  the  busing  of  secondary  school  students, 

the  school  district  decided  to  go  ahead  with  its  plans  to  appeal  certain 

parts  of  his  order.    In  its  motion,  the  school  district  challenged  the 

four  day  school  week  offered  as  an  incentive  for  students  who  used  the 

majority-to-minority  transfer  plan,  the  busing  of  secondary  school  students, 

and  the  pairing  of  schools  and  zoning  of  blacks  into  white  school  zones. 

Superintendent  Estes  stated  that  the  district's  appeal  was  not  sparked  by 

public  outcry  from  Oak  Cliff  residents,    "The  plan  is  educationally  unsound 

124 

and  does  not  make  good  use  of  our  building  space," 

A  week  after  Taylor's  order  was  handed  down,  attorneys  for  the 
plaintiffs  motioned  the  judge  for  a  stay  of  the  part  of  the  plan  that  re- 
quired the  use  of  television  hook-ups  for  elementary  school  desegregation, 
their  rationale  being  that  the  money  for  thv     'evlslon  equipment  should 
not  be  spent  pending  resolution  of  their  appeal  to  the  Fifth  Circuit, 
Taylor  denied  their  motion,  saying,  "It's  something  new  that  needs  to  be 
(tone  In  these  large  metropolitan  areas,  so  I'm  going  to  deny  this  stay."^^^ 

Three  weeks  later,  the  Court  of  Appeals  granted  plaintiffs'  motion 
for  a  stay,  ordering  the  school  district  not  to  spend  any  funds  purchasing 
equipment  or  hiring  people  to  plan  the  television  system,    Estes,  once  again 
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sensing  thtv  direction  that  the  wind  was  blowing  commented,  "It  would  be 

ill-advised  to  spend  staff  time  and  money  developing  a  program  that  may 

not  be  upheld.'*^^^ 

Estes*  ability  to  adapt  to  changes  in  public  opinion  and  court 

orders  did  him  no  harm  with  the  school  board,  which  came  quickly  to  his 

defense  when  a  resident  of  the  Oak  Cliff  section  of  the  city  attacked 

him  as  the  architect  of  the  plan  ordered  by  the  court  during  a  school 

board  meeting.    Members  of  the  board  as  a  group  referred  to  Estes  as  the 
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best  superintendent  in  the  country. 

Shortly  after  announcing  the  stay  of  the  busing  of  the  secondary 

students,  a  hearing  was  held  at  which  time  Taylor  explained  that  he  still 

expected  the  board  to  reassign  some  students  to  schools  throughout  the 

city  in  order  to  achieve  a  unitary  system.    He  told  the  school  district 

that  he  expected  some  students  to  be  satellited  from  their  original  schools 

to  schools  in  other  parts  of  the  city  in  order  to  achieve^.better  racial 
*1 23 

balance. 

In  response  to  this  order  the  schoal  board  drew  up  a  plan  that  in- 
volved the  busing  of  7,000  black  students  from  their  schools  to  predomin- 
antly white  schools  in  North  and  East  Dallas.    During  the  vote  on  this 
plan,  the  board*s  lone  black  cast  the  only  dissenting  vote,  commenting 

that  it  was  one-way  busing  of  blacks  as  usual.    "I  think  it*s  unfair," 
12Q 

said  Dr.  Conrad. 

Taylor  responded  to  the  board's  proposal  by  ordering  a  few  minor 
changes,  one  involving  the  alteration  of  a  boundary  line  so  that  black 
students  would  be  moved  from  an  overcrowded  elementary  school  to  a  predomi- 
nantly white  school,  and  another  requiring  the  assignment  of  all  of  the  black 
and  Mexican-American  students  from  a  school  that  was  to  be  closed  to  the 
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Skyline  Center  for  Career  Development. 

Plaintiffs  motioned  Taylor  to  clarify  his  order  with  respect  to 
the  majority-to-minority  transfer  rule  to  permit  Mexican-American  stu- 
dents to  transfer  if  they,  together  with  blacks  in  a  school,  constituted 
a  majority.    Taylor  denied  this  motion  in  response  to  a  request  from  the 

school  board  attorney,  though  he  stated  that  he  would  ask  his  tri -ethnic 
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committee  to  review  this  decision  before  the  spring  semester. 

In  his  final  opinion  filed  on  August  16,  Judge  Taylor  defended 
the  television  aspect  of  the  elementary  school  plan,  saying  "The  Court  is 
convinced  ^hat  it  is  far  more  than  a  'part-time'  desegregation  plan." 
He  stated  his  reasons  for  thinking  that  "some  new  approach  and  solution  to 
this  problem  must  be  found."    "In  attempting  to  pattern  a  remedy  for  the 
DISD  situation  this  court  has  sought  not  only  to  achieve  an  equal,  inte- 
grated, quality  education  for  all  students,  but  has  been  coiiscious  of  the 
necessity  of  the  stabilization  of  the  private  residential  patterns  in  the 
district. "^^^ 

While  final  changes  were  being  made  in  the  desegregation  plan, 
school  board  vice-president  Eugene  Smith  was  making  preparations  to  present 
a  proposal  to  the  rest  of  the  board  to  the  effect  that  Dallas  lead  a  nation- 
wide campaign  to  obtain  a  constitutional  amendment  preserving  the  neighbor- 
hood school  and  the  autonomy  of  local  school  boards.    He  said  that  he  was 

proposing  the  constitutional  amendment  because  school  districts  were  being 
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used  to  effect  sociological  changes  rather  than  educate  children.  Later 
that  month  the_ school  board  voted  4  to  3  in  favor  of  a  resolution  offered 
by  Smith  that  called  for  the  Dallas  school  board  to  ask  the  Texas  School 
Board  Association  to  petition  the  National  School  Board  Association  to: 


"Support  a  constitutional  amendment  providing  for  quality  education  ^vlth 
compensatory  education  for  all  educationally  disadvantaged  and  preserva- 
tion of  the  neighborhood  school."    The  resolution  also  concluded  that  "the 
educational,  social  and  emotional  needs  of  children  are  being  disregarded 
in  order  to  provide  sociological  change  within  school  districts."^'*^* 

In  voting  on  the  resolution,  the  board  members  split  along  party 
lines.    Members  of  League  for  Educational  Advancement  in  Dallas  (LEAD) 
Conrad,  Dan  Foster,  and  Bromberg  voted  against  the  resolution.  Smith, 
Harry  Tunstall,  James  Jennings,  and  Board  president  Green,  all  backed  by 

the  Committee  for  Good  Schools  (COGj,  favored  the  resolution.    Board  mem- 
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bers  Marvin  Berkeley  and  Tom  Williams  were  absent  from  the  meeting. 

Despite  the  passage  of  this  resolution,  after  Taylor  entered  his 
final  order,  the  school  board  began  to  move  in  the  direction  of  implemen- 
ting that  order.  Superintendent  Estes  and  a  number  of  the  members  of  the 
board  called  for  a  "mobilization  of  the  moderates"  to  nullify  the  effects 
of  the  extremists  who  they  described  as  "playing  to  the  emotions  of  the 
people."  In  asking  the  board  to  approve  a  campaign  to  encourage  students 
to  take  advantage  of  the  majority-to-minority  transfer  plan,  Estes  said, 
•'We've  been  silent  and  now  it's  time  for  the  board  to  assert  its  leadership. 

The  Board's  apparent  good  will  was  short-lived,  however,  for  less 
than  three  days  later  the  board  unanimously  voted  to  ask  Taylor  to  stay  the 
busing  of  the  7,000  black  students  to  schools  throughout  the  city  owing  to 
the  unavailability  of  buses.    Estes  told  the  members  of  the  board  that  his 
staff  had  exhausted  all  means  of  securing  bus5S  and  that  the  Dallas  Transit 
System  board  of  directors  rejected  the  school  district's  plea  to  reroute 
90  buses  now  used  to  bus  students  to  their  neighborhood  schools.  During 
the  public  meeting,  several  of  the  board  members  attempted  to  assure  the 
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public  that  their  action  was  not  footdragglng.  **We  cannot  offer  an 
educationally  sound  program  this  fall  unless  we  have  this  stay.  We've 
moved  in  good  faith  to  Implement  the  court  order  and  this  is  the  first 
time  we  We  been  back  to  the  court  on  our  own  motion,"  said  board  member 
Green  J 

Plaintiffs'  attorneys  responded  to  the  school  board  motion  for 
a  stay  saying,  "to  wait  until  the  last  minute  to  'discover'  a  shortage 
of  buses  is  a  clear  indication  of  either  bad  faith  or  incredibly  inept 
administrative  practices. "^^^ 

Meanwhile  the  City  Council,  meeting  three  weeks  earlier  had 
decided  to  intervene  in  the  suit  only  in  the  event  that  Taylor  altered 
his  stay  of  the  secondary  students  imposed  in  early  August.    The  Council 
directed  the  city  attorney  to  file  a  motion  in  the  court  requesting  inter- 
venor  status  in  the  case,  but  explaining  that  the  city  would  only  become  a 
party  for  the  defendant  if  there  was  some  change  in  tlie  stay  order. 

When  the  school  board  motioned  for  a  stay  of  the  busing  of  the 
black  students  because  of  the  alleged  unavailability  of  buses,  Taylor 
granted  the  city's  motion  to  intervene  so  that  the  Dallas  Transit  System 
(DTS)  officials  could  be  brought  into  the  suit.    When  the  director  of  DTS, 
whom  the  plaintiffs  had  subpoenaed,  failed  to  appear  in  court  because  of 
illness,  Taylor  appeared  to  be  annoyed  and  asked  Superintendent  Estes 
where  tne  school  district  had  expected  to  get  the  buses  when  it  filed  the 
plan  to  bus  the  black  students.    Estes  responded  that  they  had  thought  that 
either  state  buses  or  DTS  buses  would  be  available 

Later  that  week,  Taylor  denied  the  school  district's  motion  for  a 
stay  and  ordered  them  to  negotiate  with  DTS  for  the  provision  of  buses.  "It 
has  not  been  conclusively  shown  to  me  that  this  order  cannot  be  complied 


w1thi"  said  Taylor.    "I'm  not  going  to  assume  that  the  Dallas  Transit 
System  in  this  city  of  excellence  Is  not  going  to  cooperate  with  the 
school  board  in  meeting  its  obligations.    However,  If  the  crutch  of  a 
court  order  is  necessary,  I  would  regretfully  enter  such  an  order,"  he 
s.ld."" 

After  a  short  period  of  negotiations,  the  school  district  and 

transit  system  officials  reached  agreement  over  a  plan  that  would  bus 

approximately  6,000  students,  'nostly  black,  on  a  staggered  schedule. 

Some  of  the  students  would  miss  the  first  class  In  the  morning  or  the 

afternoon,  but  Estes  said  that  efforts  would  be  made  to  see  that  these 

were  not  academic  classes  and  he  said  that  these  students  would  not  be 

segregated  into  special  groups.    The  city  attorney  requested  that  Taylor 

require  the  city-owned  transit  system  to  provide  the  buses  to  the  school 
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district  under  court  order, 

Taylor  agreed  to  comply  with  the  request,  and  after  chastising  the 
school  district  and  transit  officials  for  not. preparing  a  plan  earlier, 
he  said  of  the  plan:    "Let's  try  it,"^*^ 

All  parties  were  not  particularly  happy  with  the  settlement,  how- 
ever.   One  school  board  member,  complaining  that  the  students  who  were  to 
be  bused  were  being  punished  because  some  of  them  would  miss  class  periods, 
said  that  he  favored  an  appeal  of  the  plan  to  a  higher  court.  Plaintiffs* 
attorneys  also  complained  of  the  fact  that  the  black  students  who  were  to 
be  bused  would  bear  the  burden  of  desegregation.    They  also  claimed  that 
they  "were  not  informed  by  the  court,  by  the  school  board's  lawyers  or  by 
the  city  attorney's  office"  of  the  meeting  where  city  and  school  officials 
submitted  a  bus  schedule  to  the  judge.    They  were  apparently  notified  only 
an  hour  before  Taylor  signed  the  order  requiring  the  city  to  provide  buses, ^ 
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As  the  new  busing  plan  was  being  developed  and  implemented, 
several  school  board  members  were  becoming  increasingly  disturbed  by  the 
role  that  the  tri-ethnic  committee  was  coming  to  play.    "The  tri-ethnic 
committee  is  making  policy,  and  it  bothers  me.    If  this  practice  con- 
tinues, with  the  judge  ordering  what  the  committee  suggests,  then  we 
have  a  'super'  school  board  and  a  federal  superintendent  that  some  board 
members  have  feared,"  said  school  board  vice  president  James  Jennings. 
On  the  basis  of  recommendations  by  the  tri-ethnic  committee,  Taylor 
ordered  a  number  of  changes,  including  allowing  students  who  had  been 
assigned  to  Skyline  High  School  from  a  predominantly  black  technical  school 
to  attend  another  school  in  the  vicinity  of  their  old  school,  and  per- 
mitting Mexican-American  students  to  take  advantage  of  the  majority-to- 
minority  transfer  program  If  they  made  up  more  than  8  percent  of  the 
students  at  a  school .^^^ 

Committee  chairman  Zan  Holmes  responded  to  Jennlng's  concerns  by 
stating  that  the  cotimittee  had  discussed  Its  recommendations  with  Estes 
before  presenting  them  to  Judge  Taylor,  but  he  admitted  tnat  there  was  a 
cotimunlcatlon  problem  with  the  board. 

Dr.  Conrad  commented  that  he  did  not  feel  the  blacks  that  were  on 
the  judge's  tr1-ethn1c  committee  were  very  representative  of  the  entire 
Dallas  black  community.^*''   Concurring,  Martinez  said  that  most  of  the 
blacks  on  the  committee  were  fairly  moderate  black  ministers  who  were  con- 
nected with  downtown  Interests.    Of  the  committee  Itself,  Martinez  said 
that  It  was  not  a  very  cohesive  group;  he  said  that  the  blacks  and  the 
chicanos  mostly  fought  with  the  whites  on  the  committee. 
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The  board  may  have  had  some  of  Its  own  comriuni cation  problems 
with  the  public.   As  one  newspape    report  pointed  out,  during  the 
course  of  the  trial,  the  board  met  repeatedly  In  private,  although  this 
was  a  somewhat  questionable  practice  legally  In  light  of  Texas*s  open- 
meeting  laws.    The  board  was  able  to  get  around  this  difficulty  by 
claiming  that  these  meetings  were  held  for  the  purpose  of  discussing 
legal  matters  related  to  the  suit,  which  are  exempted  from  the  open- 
meeting  requirement.    Nevertheless,  as  one  school  board  member  confessed, 
they  often  discussed  other  matters  In  these  meetings  that  were  not  confi- 
dential In  nature.    As  a  result,  some  citizens  complained  that  one  of  the 

board's  biggest  problems  was  that  It  never  had  an  open  meeting  to  discuss 
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Its  desegregation  plans. 

While  the  latest  busing  plan  was  in  the  process  of  being  Imple- 
mented, the  school  district  was  beginning  to  explore  some  alternatives  to 
busing.    In  early  September,  Superintendent  Estes  unveiled  a  plan  for  five 
"super  high  schools"  or  magnV^  schools  to  be  located  in  different  areas  of 
the  city.    Estes  said  that  during  earlier  negotiations  with  the  plaintiffs 
in  Taylor's  office  he  had  presented  the  idea  of  these  magnet  schools  as  a 
way  of  demonstrating  the  district's  good  faith.    On  the  basis  of  Estes' 
recommendations,  the  school  board  agreed  to  spend  $10,000  over  the  follow- 
ing three  months  ro  study  the  idea  of  Magnet  schools. ^^'^ 

The  first  day  of  classes  under  the  new  desegregation  plan  was 
mostly  peaceful,  but  attendance  at  Dallas  schools  was  down  by  almost  14,000 
students  from  school  officials'  predicted  attendance  level  of  153,000, 
based  on  the  previous  year's  attendance  level. During  the  first  several 
days  of  the  new  school  year  less  than  one-sixth  of  the  550  white  students 
who  were  scheduled  to  be  bused  to  black  schools  attended  classes.  Black 
parents  and  students  appeared  at  a  meeting  of  the  school  board  to  express 
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their  disapproval  with  thi  lack  of  support  shown  by  the  white  students. 
Superintendent  Estes  responded  by  predicting  that  enrollment  would 
rise  to  151,000  by  the  end  of  the  week  and  said  that  the  school  dis- 
trict would  begin  to  determine  why  unenrolled  children  were  not  In 
school  J 

By  the  end  of  the  first  two  weeks  of  classes  enrollment  had 
risen  by  17,000  students  to  156,000,  and  secondary  school  enrollment  was 
down  only  about  500  students  from  the  previous  year.    Elementary  school 
enrollment  was  down  by  more  than  4,500  students,  however.  Moreover, 
because  white  secondary  school  students  continued  to  decline  to  attend 
the  black  schools  to  which  they  had  been  assigned,  four  of  these  black 
high  schools  continued  to  be  more  than  90  percent  black.    On  the  basis 
of  these  figures,  school  officials  admitted  that  the  desegregation  of  these 
predominantly  black  schools  had  failed. 

Meanwhile,  plaintiffs'  attorneys  were  having  problems  of  their 
own.    Edward  Cloutman  and  Doug  Larson,  who  had  handled  the  case  as  attor- 
neys with  the  Dallas  Legal  Services  Project,  had  recently  left  the  Project 
to  enter  private  practice.    They  filed  a  motion  in  early  September  speci- 
fying themselves  and  five  other  attorneys  as  preferred  counsel  for  the 
plaintiffs.     But  shortly  thereafter  the  current  director  of  the  legal 
services  project  filed  a  motion  asking  Judge  Taylor  to  settle  the  question 
of  who  represented  the  plaintiffs  in  the  suit,  whether  any  of  the  attorneys 
were  to  receive  fees,  and  of  what  status  was  the  class. Larson  had 
requested  payment  of  Sll.OOO  in  fees  for  the  time  he  spent  representing  the 
plaintiffs  after  he  left  the  legal  services  project. 
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In  ruling  on  thiSi  motions,  Taylor  den  ltd  piyment  of  fees  to 
Larson  saying  that  he  did  not  think  that  It  would  be  appropriate  for 
someone  to  start  out  as  a  public  attorney*  and  then  when  he  gets  out 
Into  private  practice*  ask  for  fees.   Taylor  also  split  the  representa- 
tion of  the  plaintiffs,  permitting  Cloutman  and  Larson  to  continue  to 
represent  the  original  21  plaintiffs,  but  assigning  responsibility  for 
the  representation  of  the  class  to  the  Dallas  Legal  Services  Project 

attorneys  after  Clcutman  and  Larson  had  sought  to  retain  the  right  to 
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represent  the  plaintiffs  after  going  into  private  practice. 

Latar,  In  mid-October,  the  school  board.  In  preparation  for  a 

national  conference  sponsored  by  the  board  to  explore  alternatives  to 

busing,  began  to  consider  various  proposals  for  desegregating  the  Dallas 

schools.    The  school  district  hired  Westlnghouse  Learning  Corporation  to 

develop  a  set  of  alternative  approaches.    Among  the  proposals  presented 

to  the  board  was  one  which  would  eliminate  the  city's  regular  high  schools 

and  replace  them  with  five  integrated  magnet  high  schools.    School  board 

members  hoped  that  the  national  conference  would  provide  them  with  ideas 

that  could  be  developed  in  time  to  be  presented  to  the  Fifth  Circuit  or 
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the  Supreme  Court  as  alternatives  to  the  plan  ordered  by  Judge  Taylor. 

In  January  1972,  Taylor  made  permanent  his  early  August  stay  of 
the  extensive  busing  of  secondary  students.    Despite  the  fact  that  the 
majority-to-minority  transfer  program  had  by  that  time  fallen  far  short  of 
the  rate  of  transfer  needed  to  desegregate  most  schools  throughout  the 
district,  Taylor  made  the  stay  permanent,  apparently,  according  to  obser- 
vwrs,  to  keep  the  schools  running  smoothly  in  the  expectation  that  the 
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appeals  court  would  hand  down  a  decision  on  the  appeal  later  that  month. 
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Appoals  Court  Decision 

While  the  decision  of  the  appeals  court  was  pending  in  the 
^school  desegregation  case,  the  Dallas  school  district  was  involved  In 
another  suit  In  which  federal  district  court  Judge  Sarah  Hughes  ordered 
the  district  to  eliminate  "institutional  racism,"  a  phrase  that  she 
adopted  from  Superint'ndent  Estes  who  had  testified  that  the  school 
system  was  guilty  of  racism.    The  suit  had  been  brought  by  a  black 
student  who  was  suspended  from  the  district's  schools.    The  school  dis- 
trict was.  ordered  by  Judge  Hughes  to  draw  up  a  plan  of  administrative 
changes  to  eliminate  the  alleged  racist  discipline  policies 

According  to  Rene  Martinez,  tlie  first  Chicano  member  of  Taylor's 
tri-ethnic  committee,  the  Dallas  School  system  had  the  highest  rate  of 
student  suspensions  in  the  nation By  March  of  1975.  according  to 
Estes'  informal  count,  black  student  suspensions  were  dc;vn  40!i  from  their 
previous  level  as  a  result  of  the  affirmative  action  program  adopted  by 
the  school  board  in  response  to  the  court's  order  J 

During  the  period  of  time  during  which  the  court  of  appeals  deci- 
sion was  pending  the  ethnic  composition  of  the  Dallas  schools  changed 
significantly.    During  the  1971-72  school  year  the  ethnic  composition  of 
the  district's  schools  was  37%  black,  lOi  Mexican-American,  and  54S  Anglo. 
For  the  1974-75  school  year  the  figures  were  43S,  12%.  and  45X.  respectively.'^^ 

Despite  the  fact  that  the  hearing  on  the  appeal  of  the  suit  was  held 
In  December  of  1971,  the  Appeals  Court  did  not  hand  down  their  ruling  mtil 
July  23,  1975.    No  explanation  was  offered  by  the  Circuit  Court  for  -he 
delay  which  had  proveJ  to  be  a  considerable  frustration  to  the  parties  in 
the  case.    In  September  of  1974,  the  plaintiffs  had  requested  the  Appeals 
Court  to  make  their  decision  in  the  case.    Their  plea  having  little  effect. 
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th§y  flledi  In  Juno  of  197S,  for  dn  cfn  banc  hearing  In  dn  Attempt  to 

force  d  ruling  In  the  case  J 

The  Fifth  Circuit's  ruling,  when  it  finally  appeared,  stated 

that  the  plan  that  Taylor  had  approved  to  desegregate  the  Dallas  schools 

was  "inadequate'*  and  ordered  Taylor  to  draw  up  a  ni^w  planJ^^  The 

opinion  Itself  did  not  mention  '^busing,''  but  in  a  footnote  the  circuit 

court  stated  thac 

••We  believe  that  the  OISO  has  sufficient  financial  resources 
to  comply  with  this  directive.   School  buses,  although  not 
presently  ov/ned  by  the  OISD  In  sufficient  numbers  to  carry 
out  meaningful  desegregation,  can  be  leased  or  purchased 
with  the  funds  which,  tut  for  our  decision,  would  have  been 
used  to  Implentent  the  district  court's  elementary  'television 
plan*/*   517  F.2d  110 

Of  the  television  plan  the  court  said, 

**The  district  court*s  elementary  school  'tclevi?>;on  plan*  may 
not  be  Justified  because  of  the  Suprctr^  Court's  realisation 
that  some  one«/ace  schools  nay  remain  In  a  school  system  which 
has  become  unitary  In  character.    The  'television  plan'  does 
not  attempt  to  aUer  the  racial  characteristics  of  the  JISO's 
elementary  schools.   The  plan,  although  novel  in  approach,  Is 
Incompatible  with  all  the  Jurisprudence  of  the  past  twenty 
years  as  to  Py^llc  school  desegregation,  and  hence  falls  to 
pass  muster.'* 

Taylor  was  ordered  to  file  with  the  Appeals  Court  by  October  15 
a  detailed  progress  report  so  that  the  court  could  detamlne  whether  fur- 
ther action  would  be  required  In  order  to  Insure  that  the  Dallas  schools 
would  be  desegregated  by  the  middle  of  the  1975-76  school  year.^^^ 

When  asked  by  reporters  af':er  the  decision  was  announced  whether 
he  would  order  busing,  Taylor  responded,  "Tm  Just  numb,  don't  ask  me  that. 
He  said  that  alternatives  would  Involve  "redrawing  some  lines"  but  "that 
wouldn't  take  care  of  some  schools."   He  also  said  that  whatever  solution 
he  chose  would  not  be  Influenced  by  political  trends  against  busing, 
popular  opinion,  or  emotionalism.    "The  courts  cannot  make  a  ruling  on  the 
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bdiU  of  in  the  nswt,  ^  §os  5«  m^l^s  d«cUie«i  sn  tht  btin  ©f 

the  evidence  dnd  the  law."'^^ 

Hai'tlnei  reported  that  shortly  after  the  Fifth  Circuit  handed 
down  their  ruling  In  July  of  1975,  Taylor  met  for  brtakfait  with  a  group 
of  representatives  from  the  Chlcano  conimyrtlty  In  OaHas.   He  said  that 
Taylor  changed  and  grew  a  great  deal  over  the  course  of  the  suit;  Ini- 
tially, the  judge  r^fQrred  to  the  Chlcanos  as  "latins."  but  he  gradually 
became  more  sensitive  to  them.'*® 

The  school  board  lAet  shortly  after  the  appeals  court  decision 
was  handed  down  and  voted  6  to  3  to  seek  a  stay  of  the  ruling  and  to  appeal 
the  ruling  Itself  to  the  Supreme  Court.   The  vote  of  the  board  split  along 
ethnic  lines  with  the  6  white  members  of  the  board  voting  in  favor  of  the 
appeal  and  the  3  minority  members,  Conrau  and  Kathlyn  Gilliam,  both  blacks, 
and  Robert  Medrano,  a  Chlcano,  opposing  the  appeal.   Announcing  the  decision 
of  the  board  to  appeal,  bc»rd  president  Bill  huntff  said  that  the  board's 
decision  was  the  "result  of  a  sincere  interest  in  preserving  the  Integrity 
of  the  neighborhood  school  concept  for  effective  education  of  all  students 
with  minimum  disruption  of  the  educational  process."   Conrad  commented  to 
reporters  tha*.  the  majority  of  the  members  of  the  board  had  run  for  elec- 
tion as  advocates  of  the  neighborhood  school,  but  Hunter  denied  that  the 
vote  was  aimed  at  satisfying  any  particular  political  constituency. 
However,  another  member  of  the  board,  Hancy  Judy,  confirmed  that  fear  of 
considerably  more  busing  was  a  motive  in  the  board's  decision.'*^ 

Despite  the  board's  decision  to  appeal  the  circuit  court's  order, 
they  also  decided  to  initiate  work  on  a  new  desegregation  plan,  being 
aware  that  if  a  stay  were  not  granted  that  they  would  need  to  proceed  inme- 
diately  with  the  preparation  of  a  plan.    Superintendent  Estes  was  directed 


by  the  board  to  explore  a  number  of  alternatives  in  preparing  a  plan, 
ranging  from  preserving  the  neighborhood  school  concept  to  "transporta- 
tion."   Hunter  commented  to  reporters  that  it  was  apparent  that  the  cir- 
cuit court  believed  that  the  only  way  to  provide  for  quality  education 
was  to  "move  people."    He  suggested  that  compensatory  education  could 
be  used  as  an  alternative  to  busing. 

Th"e~fcn lowing  month  Kathlyn  Gilliam  telegraphed  Judge  Powell  v/ho 
had  been  petitioned  for  the  stay,  protesting  the  use  of  her  name  on  the 
petition  to  the  Supreme  Court  in  spite  of  her  instructions  to  school  dis- 
trict attorneys  to  note  that  the  board  was  divided  on  the  appeal  J 

On  August  23,  in  a  simple  one  word  ruling,  Powell  denied  the  school 
district's  request  for  a  stay  of  the  Fifth  Circuit's  order.    Board  presi- 
dent Hunter  announced  that  the  denial  of  the  stay  would  have  no  effect  on 

the  school  district's  plans  since  they  v;ould  take  whatever  action  necessary 
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to  comply  with  the  ruling  in  effect. 

Immediately  after  the  appeals  court's  decision  v/as  announced  Taylor 

met  with  the  attorneys  for  the  school  district.  Warren  Whitham  and  Mark 

Martin,  and  the  plaintiffs'  attorneys,  Ed  Cloutman  and  Sylvia  Demarest,  to 

discuss  the  best  way  to  proceed  in  complying  with  the  new  order.  Taylor 

had  earlier  commented  to  reporters  that  the  appeals  court  "apparently  wants 
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a  court  record  made."        Demarest  and  Cloutman  suggested  that  the  court 
appoint  an  expert  to  help  draw  up  school  assignments  for  students,  perhaps 
even  using  the  City  of  Dallas  Planning  Department  to  help  out  under  the 
direction  of  a  court  appointed  expert.    Taylor  reacted  negatively  to  this 
suggestion,  saying,  "I  did  that  before  and  the  news  media  and  everybody 
else  jumped  all  over  the  TEDTAC."^"^* 
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Various  elements  of  the  Dallas  community  also  responded  quickly 

to  the  appeals  court  ru'iing.    A  coalition  of  black  organizations  met 

shortly  after  the  ruling  was  announced  to  develop  a  plan  of  action  for 

the  black  conmunity  concerning  the  court's  ruling.    The  coalition  included 

representatives  from  Oak  Cliff  and  South  Dallas  NAACP,  Urban  League, 

Black  Chamber  of  Commerce,  Afro-American  Advisory  Committee  to  the  Dallas 

school  district,  and  other  black  parent  and  community  groups.    The  group *s 

central  position  was  to  push  for  a  revital ization  of  the  inner-city  schools 
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and  to  oppose  one-way  busing. 

Another  group  of  Dallas  residents,  the  Citizens  For  Neighborhood 
Schools,  formed  in  1971,  announced  that  it  would  hold  a  rally  and  use 
"every  political  and  judicial  avenue  open"  to  oppose  any  forced  busing  in 
Dallas.    Leaders  of  the  group  also  said  that  they  would  p>^esent  a  resolu- 
tion to  the  city  council  asking  the  council  to  oppose  forced  busing 

Meanwhile,  members  of  the  city  council  v/ere  reacting  to  the  appeals 
court  ruling.    Mayor  Wes  Wise  said  that  he  was  not  convinced  that  busing 
would  lead  to  a  mass  exodus  of  white  families  to  the  suburbs.  Councilwoman 
Rose  Renfroe  took  steps  to  introduce  a  resolution  to  the  council  that  would, 
urge  Congress  to  adopt  a  constitutional  amendment  against  forced  busing. 
Mayor  pro  tem  George  Allen    planned  to  introduce  a  resolution  calling  for 
the  council  to  pledge  to  -uphold  the  laws  of  the  land  and  maintain  peace  and 
harmony  in  the  community 

Becoming  concerned  over  the  intensifying  debate  by  the  council 
over  the  opposing  busing  resolutions,  the  mayor  warned  that  Dallas  could 
be  heading  down  the  same  path  as  other  cities  such  as  Boston  that  had  hot 
handled  the  issue  of  school  desegregaticn  and  busing  peaceful ly.^^^ 


The  following  month,  the  Renfroe  resolution  was  tabled  by  an 
eight  to  three  vote  of  the  council,  despite  the  presence  of  a  crowd  of 
over  75  people  who  appeared  at  the  council  meeting  to  support  th^  resolu- 
tion.   Earlier  that  day  a  group  of  civic  leaders  from  the  Dallas  Alliance, 
including  Jack  Lowe,  Zan  Holmes,  Charles  Cullum,  Rene  Martinez,  David 
Fox,  and  Randy  Ratcliff,  appeared  before  the  council  to  ask  them  not  to 
take  a  stand  on  the  resolution.    Lowe  explained  the  group's  position: 
"We're  not  here  to  advocate  a  particular  plan.    We're  here  to  ask  you  to 

help  develop  a  certain  climate  that  whatever  the  school  board  and  the 
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courts  decide,  we're  going  to  get  behind  it  and  try  to  make  it  work. 

Earlier  that  month  the  council  asked  the  city  manager  and  the  city 
attorney  to  study  the  question  of  the  possible  consolidation  of  the  Dallas 
school  district  with  some  or  all  of  the  17  other  school  districts  in  the 
county.    The  council  members  who  supported  this  study  said  that  they  wanted 
the  issue  looked  at  because  they  were  concerned  about  the  impact  that  the 
migration  of  families  out  of  the  city  as  a  result  of  massive  busing  might 
have  on  the  tax  base  of  the  school  district  and  the  quality  of  its  services. 
Little  further  interest  was  displayed  by  the  council  in  the  issue  of  con- 
solidation as  the  proposed  study  v/as  never  discussed  in  subsequent  news- 
paper reports. 

The  Formulation  of  Plans 

As  the  school  district  began  to  devise  a  new  desegregation  plan 
while  its  motion  for  a  stay  of  the  appeals  court  order  was  pending.  Judge 
Taylor  instructed  the  tri-ethnic  c:;»"roittee  that  its  main  function  would 
be  to  provide  information  and  advice  to  the  school  district  and  the  plain- 
tiffs in  helping  to  formulate  their  plans.    He  did  not  specify  in  greater 
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detail  what  he  expected  of  the  committee  except  to  say  that  he  might  call 

on  them  to  be  a  witness  in  court  concerning  any  plan  that  was  developed 

Despite  the  efforts  of  the  black  coalition  to  pull  black  opinion 

and  action  together  concerning  the  issue  of  the  desegregation  of  the  city's 

schools,  the  diversity  of  groups  and  interests  in  Dallas'  biack  population 

threatened  to  pull  the  group  apart.    According  to  newspaper  reports  black 

ministers,  who  for  a  long  period  of  time  had  been  the  dominant  bl'ack  group 

in  the  city  with  respect  to  the  issue  of  desegregation,  tended  to  take 

more  of  a  back  seat  at  this  stage  owing  to  the  pressure  of  different 
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interests  on  the  subject. 

On  August  1,  H.  Rhett  James,  president  of  one  of  the  three  local 
branches  of  the  NAACP,  announced  that  the  organization  would  seek  to  inter- 
vene in  the  school  desegregation  suit,  stating  that  they  would  "do  all  we 
can  to  see  that  the  best  possible  plan  for  the  desegregation  of  the  Dallas 
school  system  is  adopted."    He  said  that  the  group  decided  to  intervene  so 
as  to  prevent  "extremist  groups"  from  dominating  any  desegregation  plan 

drawn  up  by  the  court,  but  declined  to  identify  the  extremist  groups  to 
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which  he  was  referring  . 

In  a  move  to  take  the  lead  in  the  black  community  and  act  as  an 

"umbrella"  organization,  the  local  NAACP  mailed  questionnaires  to  153  black 

organizations  throughout  Dallas  polling  them  on  issues  relating  to  blacks 

and  the. city's  schools.    Brice  Cunningham,  leading  the  legal  team  for  the 

NAACP's  intervention  into  the  suit,  planned  to  present  the  results  of  the 
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poll  to  Judge  Taylor  in  a  hearing  in  September. 

Taylor  permitted  the  intervention  of  the  NAACP  and  a  group  of 
Pleasant  Grove  and  Oak  Cliff  parents  in  the  suit  saying  that  though  there 
might  be  some  concern  that  the  inclusion  of  the.  groups  in  the  suit  would 

-49- 

304 


delay  the  formulation  of  a  plan,  '*the  fact  that  it  might  take  more  time 
does  not  particularly  worry  me,    I  think  that  v/e  should  take  the  time  to 
attempt  to  do  justice. "^^^ 

Although  the  issue  of  the  possible  inclusion  of  some  of  the 
suburban  school  districts  had  bee  n  raised  on  appeal  to  the  Fifth  Circuit 
in  1971,  the  question  was  not  closed  because  the  appeals  court,  while 
ruling  that  suburban  consolidation  was  not  warranted,  importantly  stated 
that  this  decision  was  t'^ade  on  the  basis  of  the  record  before  the  court— 
a  record  which  contained  no  testimony  concerning  the  question  of  consoli- 
dation.   On  the  basis  of  this  judicial  caveat,  the  plaintiffs  decided  to 
request  the  inclusion  of  seven  suburban  school  districts  in  the  Dallas 
suit:    Carrol  1  ton-Farmers  Branch,  Duncanville,  DeSoto,  Highland  Park, 
Irving,  Lancaster,  and  Wilmer-Hutchins.    They  alleged  that  the  seven  school 
districts  had  in  the  past  operated  racially  segregated  schools  and  that  they 

transferred  students  to  the  Dallas  schools  to  continue  the  operation  of 
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racially  segregated  schools. 

Taylor  ruled  that  the  suburban  districts  could  be  included  in  the 

suit,  but  denied  school  district  attorney  Whitham's  request  to  let  the 

Dallas  school  district  halt  its  work  on  a  Dallas-only  plan  in  light  of  the 

inclusion  of  the  suburban  districts.    Taylor  said  that  the  Dallas  district's 
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request  was  premature. 

■   The  reactions  of  the  suburban  school  district  officials  varied.: 

from  little  coimient,  to  defense  of  their  policies,  to  expression  of  the 

conviction  that  the  Fifth  Circuit  had  closed  the  door  on  the  issue  of 

188 

consolidation  in  their  ruling. 


When  the  school  board  met  to  begin  discussions  concerning  a  new 
desegregation  plan,  they  reported  that  their  initial  progress  on  the 
broad  outlines  of  a  plan  was  rapid  but  denied  reports  that  specific 
details  of  the  plan  had  been  decided.        Board  president  Hunter  told 
reporters  that  one  thing  that  the  board  wanted  to  make  clear  to  the  com- 
munity was  that  given  the  nature  of  residential  patterns  in  the  city  and 
a  number  of  other  factors,  any  student  assignment  plan  developed  by  the 
board  would  require  more  student  transportation  than  then  existed  and 
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that  the  burden  of  transportation  would  fall  on  all  groups. 

At  a  meeting  in  early  September,  the  Dallas  Alliance  voted  to 
urge  the  participants  in  the  suit  to  reach  a  compromise  solution,  and  local 
citizens  to  accept  whatever  was  handed  dov;n  by  the  court.    They  also  decided 
to  convene  a  meeting  a  few  weeks  later  to  ask  coinmunity  leaders  for  their 
support  of  "moderation"  in  the  suit.    There  was  support  for  a  more  active 
role  on  the.  part  of  the  Alliance;  one  member  said  "Let's  get  out  of  the 
court  and  come  up  with  an  agreement  instead  of  having  one  imposed  on  us," 
About  a  week  later,  board  president  Hunter  announced  that  he  and 

the  school  district's  attorneys  would  meet  secretly  later  that  day  in  an 
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attempt  to  work  out  a  compromise  in  the  suit.        When  interviewed.  Hunter 
would  neither  confirm  nor  deny  that  such  a  meeting  had  taken  place,  but 

1  no 

the  plaintiffs'  attorneys  both  confirmed  the  occurrence  of  the  meeting. 

According  to  Cloutiian,  the  meeting  was  initiated  by  Taylor,  who,  tjiough  he 
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did  not  attend,  called  the  parties  to  encourage  them  to  meet,  Rene 

Martinez  said  that  he,  Walter  Humann,  and  Randy  Ratcliff,  all  members  of 

the  Dallas  Alliance,  went  to  the  parties  to  attempt  to  get  the  negotiations 
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started.     .    According  to  newspaper  accounts.  Hunter  came  under  pressure  from 
an  unidentified  "third  party"  (possibly  some  members  of  the  Dallas  Alliance) 
to  hold  the  meeting  with  the  other  parties  in  the  suit. 


Among  those  present  at  the  meeting  were  Walter  Human,  of 

Hunt  Oil  Company,  Randy  Ratcliff ,  Rene  Martinez,  Hunter,  Whitham,  Conrad 

or  Gilliam,  Medrano,  Cloutman,  Demarest,  and  EstesJ^^   According  to 

newspaper  reports,  additional  board  members  may  have  been  present  at 

the  meeting  as  well.    Whitham  was  unwilling  to  discuss  what  transpired 

at  the  meeting,  but  Cloutinan  and  Demarest  both  commented  freely.  They 

said  that  they  were  willing  to  negotiate  initially,  but  that  the  major 

stumbling  block  was  whether  one-race  schools  would  be  eliniinated  under  a 

compromise  plan.    When  it  became  clear  that  this  would  not  happen,  the 

plaintiffs'  attorneys  decided  to  withdraw  from  the  negotiations.  Another 

factor  that  they  cited  in  their  decision  to  withdraw  was  that  their 

clients  withdrew  permission  for  them  to  negotiate  once  the  meetings 

197 

were  reported  on  in  the  press. 

Hunter,  despite  his  unwillingness  to  confirm  or  deny  the  occur- 
rence of  the  meetings,  said  tfiat  the  meetings  broke  down  because  the 

plaintiffs*  attorneys  were  unable  to  lay  out  specifically  what  they 
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wanted.        Reportedly,  some  members  of  the  school  board  were  upset  that 
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the  meeting  was  to  take  place. 

The  school  board  had  continued  to  meet  while  these  negotiations 
were  taking  place,  thinking  that  they  might  not  be  successful  and  that 
they  would  still  be  responsible  for  presenting  a  plan  to  Taylor.  On 
September  10,  the  board  voted  5  to  4  in  favor  of  a  plan  which  would  leave 
52  already  integrated  schools  untouched,  mix  races  at  73,  but  would  do 
nothing  to  desegregate  46  minority  schools  in  the  south  and  west  of  the 
city.    The  plan  called  for  the  busing  of  6,000  whites,  10,000  blacks,  and 
2,000  Mexican-Americans;  the  closing  of  a  number  of  schools  throughout 
the  city,  and  the  creation  of  a  number  of  '^magnet"  schools. 
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Board  president  Hunter,  who  joined  with  Conrad,  Gilliam,  and 

f^edrano  in  opposing  the  plan,  said  that  the  board's  rationale  in 

leaving  so  many  one-race  schools  was  that  there  were  not  enough  white 

students  to  desegregate  all  the  city's  schools  without  massive  cross- 
201 

town  busing.        Hunter  stated  that  he  voted  against  the  plan  because 
he  favored  another  plan  that  would  "better  contribute  to  public  stabi- 
lity."'   School  board  sources  told  reporters  that  Hunter  did  not  feel 
that  the  plan  would  pass  court  scrutiny.    Some  of  the  board  members  who 
voted  in  favor  of  the  plan  said  that  they  did  not  particularly  like  it 
because  busing  was  required  but  that  there  was  no  v/ay  to  get  around 
some  transportation  of  students.    Board  members  Charles  Fletcher  and 
Glyn  Strother  were  particularly  opposed  to  the  busing  of  students  but 
felt  compelled  to  vote  for  the  plan  in  order  to  comply  with  the  court's 


order. 


The  minority  members  of  the  board  said  that  they  voted  against 
the  plan  because  they  did  not  believe  that  the  plan  could  be  acceptable 
to  the  courts  owing  to  the  large  number  of  one-race  schools  that  it 
retained.    They  also  pointed  out  that  minority  students  v/ould  bear  the 
primary  burden  of  desegregation  under  the  plan.    Mexican-American  board 
member  Robert  Medrano  charged  that  the  reason  why  the  majority  of  the 
board  passed  the  plan  was  that  they  feared  that  if  whites  had  been  bused 
into  the  primarily  white  west  area  of  the  city,  whites  would  have  left 
the  area,  it  would  have  gradually  become  more  minority  in  population,  and 
the  incumbent  members  of  the  board  from  that  area  would  have  possibly 
lost  their  seats. 

The  same  day  that  the  school  district's  plan  was  submitted  to 
the  court,  the  NAACP  filed  its  own  plan  which  involved  the  retention  of 
already  integrated  schools,  the  pairing  and  busing  of  students  to  achieve 
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racial  balance  In  all  of  the  district's  schools,  and  a  number  of  inno- 
vative programs,  including  magnet  schools,  designed  to  improve  the 
quality  of  education  for  minority  students.    The  amount  of  busing  that 
the  plan  would  involve  was  not  stated  1n  the  group's  proposal. 

Reacting  to  the  school  board's  plan,  a  number  of  city  council 
members  said  that  they  doubted  that  the  courts  would  find  the  large 
number  of  one-race  schools  acceptable.    Mayor  Wise  said,  "I'm  againstt 
busing  per  se,  but  I  think  we  must  do  whatever  the  courts  finally  say."^°^ 
Citizen  reaction  at  this  point  consisted  primarily  of  questions  about 
what  impact  the  plan  v/ould  have  on  their  children.  Mexican-American 
parents  were  concerned  that  the  plan  would  adversely  affect  the  district's 
bilingual  education  program. 

Later  that  week  a  group  of  about  200  Mexican-American  students 

rallied  to  protest  the  closing  of  a  primarily  Mexican-American  school 

because  they  felt  that  the  school  closing  would  split  their  community. 

Another  group  of  Mexican-Americans,  led  by  Rene  Martinez,  held  a  press 

conference    to  announce  that  they  had  presented  a  position  paper  to  Judge 

Taylor  outlining  their  recommendations  for  a  desegregation  plan,  including 

the  expansion  of  bilingual  education  programs  and  the  hiring  of  more 

Mexican-American  teachers.    Martinez  referred  to  parts  of  the  board's  plan 

as  "horrible,"  but  said  that  he  had  little  doubt  that  the  Mexican-American 

community  would  be  treated  fairly  by  the  court.    "We  have  great  confidence 

in  Judge  Taylor.    He  has  always  had  great  sensitivity  towards  the  plight 

of  the  Chicano,  and  we  are  sure  that  any  order  that  he  makes  will  incor- 
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porate  our  recommendations." 
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Speaking  for  the  local  chapters  of  the  NAACP,  Reverend  James 
Rhett  said  that  the  school  district's  plan  was  "an  affront  to  the  inte- 
grity of  the  court  and  the  intelligence  of  the  community.    The  crux  of 
the  matter  is  quality  education.    Busing  is  incidental  —  it's  only  a 
.ool  to  achieve  racial  balance.    Blacks  are  not  interested  in  being 
bused  to  white  inferior  schools,  and  I  don't  think  that  whites  are 
interested  in  being  bused  to  black  inferior  schools.    If  we  don't  revi- 
talize Dallas,  then  we  don't  need  any  school  system  here.    What  is  so 

tragic  about  the  DISD  plan  is  that  the  board  bent  over  backwards  to 
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appease  a  racist  position." 

Six  days  after  the  school  board  submitted  their  plan  to  the  court, 

Taylor  rejected  the  proposal  as  '^patently  not  constitutionally  adequate .''^^ 

(p.  84)    (Page  numbers  in  parenthesis  refer  to  the  transcript  of  the 

September  16  hearing  which  has  been  included  in  part  in  the  Appendix.) 

Taylor  continued: 

And  even  if  this  Court  should  approve,  which  it  doesn't,  I 
have  no  doubt  that  the  Fifth  Court  (sic)  would  send  it  -- 
would  promptly  send  it  black,  and  I  don't  know  that  I  would 
want  to  read  their  sharp  language. 

Now,  it's  unnecessary  to  list  other  deficiencies  but  most 

important  to  me  is  the  fact  that  it  fails  to  address  itself 

to  providing  a  quality  education  for  the  children. 

Now,  the  plan  submitted  by  the  intervenor  NAACP,  while  it 

suggests  some  relevant  and  meritorious  provisions,  goes  tao 

far  in  the  other  direction  and  it  therefore  is  unacceptable.  (85) 

Taylor  announced  that  he  was  appointing  Dr.  John  A.  Finger,  from 

Rhode  Island  College,  to  act  as  a  court  appointed  expert.  (86)    He'  then 

said,  "I  want  to  say  first  that  this  is  not  my  job  and  mine  alone.  We 

all  have  a  job' to  do."    (86)    He  said  that  he  was  not  insensitive  to  the 

feelings  of  parents  regarding  "so  called  busing  or  forced  busing,"  but 

added  that  there  was  no  opposition  to  busing  so  long  as  the  buses  were 

used  as  tools  of  segregation.    He  continued: 
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Now,  there  will  be  busing  of  students  in  the  Dallas  Inde- 
pendent School  District  simply  because  it's  the  law  and 
we  must  all  follow  the  law.    My  basic  and  primary  concern, 
however,  is  what  lies  at  the  end  of  that  bus  ride  for  our 
children. 

Now,  I  know  that  our  young  people  can  and  will  adjust,  it*s 
up  to  the  adults  to  be  as  flexible.    Now,  I  repeat  that  Tm 
not  changing  or  trying  to  change  anyone's  minct  about  the 
merits  or  demerits  of  busing,  but  I  would  wish  that  the  anti- 
busing  advocates  would  direct  their  energies  and  their  vocal- 
izing to  a  positive  and  constructive  end,  that  is  a  quality 
education  for  our  children.  (87-88) 

Discussing  the  efforts  of  the  school  board,  Taylor  said: 

As  Dr.  Conrad  said... the  School  District  missed  a  golden 
opportunity.    Now,  had  the  District  carried  through,  our 
problems  at  this  time  might  well  be  significantly  simpler. 
Now,  ril  add  this,  I'm  not  inclined  to  fault  the  School 
District  entirely.    I  say  that  the  business  leaders  of 
Dallas  have  defaulted.    I  know  that  because  in  the  beginning 
when  this  case  v/as  starting  and  was  going  on  and  as  it  had 
been  pending  I  have  had  occasion  to  call  upon  some  of  these 
leaders  and  they  have  left  the  District  to  meet  the  problem 
alone  and  unaided  and  this  has  to  be  the  height  of  short- 
sightedness. (89) 

He  v/ent  on  to  call  on  the  business  community  to  take  part  in  desegregation 
efforts  in  the  city: 

When  one  thinks  of  the  institutions  of  higher  learning,  the  col- 
leges and  universities,  the  business  establishments  in  this 
area,  the  banks,  the  insurance  companies,  IBM,  Texas  Instru- 
ments.  Blue  Cross-Blue  Shield,  Collins  Radio,  Xerox,  the  air- 
lines, just  to  mention  a  few,  that  could  be  called  upon  to 
assist  in  the  educational  effort,  one  realizes  that  the  possi- 
bilities for  not  just  quality  education  but  for  a  superior  edu- 
cation in  the  Dallas  Independent  School  District  are  simply 
unlimited  and  the  children  are  entitled  to  it. 

It's  time  for  the  business  leaders  to  stand  up  and  be  counted 
and  I'm  glad  to  see  that  some  of  them  have  and  there  are  some 
that  are  deeply  interested.    Dallas  Alliance,  for  example, 
just  to  name  one  group  and  not  with  any  view  of  excluding  the 
others  that  are  interested.  (90-91) 

Finally,  Taylor  said  that  he  wanted  the  attorneys  for  the  plain- 
tiffs, for  the  school  district,  for  the  intervenors,  and  the  court's 
expert  to  "go  into  executive  session  in  an  attempt  to  come  up  with  an 


agreed  plan  to  be  submitted  to  the  court,  one  that  will  minimize  busing 
so  far  as  possible  but  in  all  events  will  provide  a  quality  education 
for  the  students."    "The  courts  encourage  settlement  because  we  know 
that  the  attorneys  and  we  have  good  ones  in  thi;;  case  and  their  experts 
can  come  up  with  a  more  acceptable  solution  than  the  court  can  working 
alone."  (91-92) 

Stating  that  desegregation  "affects  a  great  many  people. ..and 
the  court  is  concerned  with  trying  to  reconcile  and  take  into  account  all 
of  those  interests  and  considerations"  Taylor  permitted  the  intervention 
of  a  group  of  east  Dallas  parents  in  the  suit.  (59-60) 

School  board  reaction  to  Taylor's  ruling  generally  split  along 
the  lines  of  the  vote  over  the  plan.    Board  members  who  had  supported  the 
proposal  were  disappointed  at  the  court's  rejection,  particularly  in  such 
a  seemingly  short  time  period.    Conrad  said  that  he  had  expected  the  judge's 
decision  but  that  he  was  not  exuberant  because  he  felt  that  the  school  dis- 
trict had  lost  its  chance.    Robert  Medrano  said  that  he  had  to  commend 
school  district  attorney  Whitham  who  apparently  had  told  the  board  that 

they  would  find  themselves  with  a  court-appointed  expert  drawing  up  a  dese- 
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gregation  plan  if  they  did  not  present  an  adequate  one.        Charles  Fletcher 

was  quoted  in  the  newspaper  as  saying,  "This  is  really  one  more  step 
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toward  socialism.. .We  had  one  revolution  because  of  this  crap." 

NAACP  spokesperson  Rhett  said  that  Taylor's  ruling  was*  "a  great 
justice  to  the  judiciary  in  branding  the  school  board  plan  as  blatantly  un- 
constitutional*.   He  also  said  that  he  anticipated  that  the  NAACP  plan 
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might  be  rejected  as  well  because  it  "bused  everybody." 

Chamber  of  Commerce  Board  president  Russell  Perry  announced  a  few 
days  later  that  he  had  met  with  Judge  Taylor  immediately  after  the  judge 
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made  his  comments  about  the  lack  of  involvement  of  the  business  community 

in  desegregation  efforts.    He  said  that  he  was  "personally  hurt"  by  the 

judge's  criticism  of  the  business  community  but  ^aid  that  he  would  support 

any  desegregation  plan  ordered  by  the  court  TOO  percent  even  if  that  plan 

included  busing.    He  also  said  that  if  it  had  been  up  to  him  his  meeting 

with  Taylor  would  have  remained  confidential  but  that  the  judge  encouraged 
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him  to  meet  with  the  press. 

Shortly  after  Taylor's  ruling  against  the  school  district's  plan, 
the  plaintiffs  submitted  their  ov/n  desegregation  proposal.    Their  sugges- 
tion was  to  divide  the  Dallas  school  district  into  a  number  of  subdistricrs 
which  if  properly  designed  would  reduce  the  need  for  cross-tov/n  busing  of 
students  to  achieve  racial  balance.    They  proposed  that  the  pairing  of 
non-contiguous  areas  of  the  school  district  should  be  used  only  as  a  last 
resort,  but  that  the  court  should  not  hesitate  to  employ  this  desegrega- 
tion tool  if  it  should  be  necessary  to  achieve  desegregation  in  each 
school. 

During  the  last  week  in  September,  Taylor  removed  Ur.  Finger  from 
his  position  as  the  court's  expert  in  the  case  when  he  discovered  that 
shortly  before  he  had  appointed  Finger,  the  Rhode  Island  professor  had 
travelled  to  Dallas  to  consult  with  the  plaintiffs'  attorneys.    He  ex- 
plained that  he  would  quickly  seek  another  expert  and  that  his  action  was 
not  to  be  taken  as  a  reflection  on  the  "outstanding  qualifications"  of 
Dr.  Finger,  but  simply  that  he  did  not  want*  the  impartiality  of  the  court 
placed  in  question.        Later  that  week,  Taylor  appointed  Dr.  Josiah  Hall, 
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a  retired  University  of  Miami  professor  of  educational  administration,  as 

216 

the  new  court  expert. 

During  the  same  hearing  at  which  he  appointed  Dr.  Hall,  Taylor 
approved  the  plaintiffs  attorney's  request  to  delay  hearings  on  whether 
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to  consolidate  the  suburban  school  districts  with  the  Dallas  district 
because  they  were  unable  to  gather  evidence  in  time  for  the  planned 
October  6  hearing.   He  also  said  that  he  would  resolve  the  consolida- 
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tion  issue  before  ordering  the  formulation  of  a  new  desegregation  plan. 

After  the  school  district  was  a  few  weeks  into  the  new  school 
year  it  became  clear  that  it  was  losing  students;  attendance  was  dropping, 
especially  at  the  predominantly  white  schools  in  the  northeast  and  north- 
west areas  of  the  city,    Estes  comfnented  that  the  district  did  not  really 

know  where  these  students  were  going  but  expressed  "considerable  concern" 
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over  the  desegregation  case  and  its  impact  on  student  enrollment. 

Despite  the  drop  in  enrollment  in  the  school  district,  the  stu- 
dent transfer  program  was  having  its  second  biggecc  year  since  the  1971 
ruling  placed  the  program  in  operation.    The  number  of  students  transferring 
to  schools  in  which  their  race  was  in  the  minority  was  up  to  1,124  from 
836  the  previous  year.    School  district  officials  could  not  explain  the 
increase  in  transfers  but  said  that  as  in  past  years  the  vast  majority  of 

students  using  the  program  were  black;  only  13  white  students  transferred 
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to  minority  schools. 

In  mid-October,  Taylor  denied  plaintiffs*  request  that  the  school 

board  make  public  all  the  desegregation  plans  that  had  been  discussed  by 

the  board  since  the  Fifth  Circuit's  July  23  ruling.    The  school  board 

attorneys  in  arguing  that  the  discussions  should  not  be  made  public  cited 

a  recent  Supreme  Court  decision  in  April  of  1975  that  held  that  "frank 

discussions  of  legal  and  policy  matters  in  writing  might  be  inhibited  if 

the  discussions  v/ere  made  public  and  the  decisions  and  policies  formulated 
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would  be  poorer  as  a  result. 
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Taylor,  in  his  report  to  the  appeals  court  on  October  15,  said 
that  he  could  continue  to  push  for  the  adoption  of  a  desegregation  plan 
by  January  of  1976  but  that  he  would  delay  implementation  of  the  plan 
until  August.    The  appeals  court  had  instructed  Taylor  to  institute  a 
desegregation  plan  by  the  beginning  of  the  second  semester  of  the  current 
school  year.    In  making  his  case  for  delaying  implenientation  of  any  dese- 
gregation plan,  the  judge  cited  the  Equal  Educational  Opportunity  Act  of 
1974  which  prohibited  mid-year  implementation  of  a  desegregation  plan 
calling  for  busing;  he  also  said  that  mid-year  implementation  would  be 
disruptive  to  the  educational  process  to  a  degree  that  would  be  "disad- 
trous."    On  that  basis  he  said  that  he  would  delsiy  implementation  of  any 
plan  until  August  "unless  hereafter  directed  otherwise  by  the  court  of 
appeals."    In  his  report  Taylor  stated,  "In  our  haste  to  bring  this  matter 
to  conclusion,  we  should  not  forget  the  impact  of  an  ill-prepared  and 
hastily-implemented  plan  on  the  children  who  are  our  primary  concern. "^^^ 
Plaintiffs  said  that  they  were  "surprised"  by  the  delay  but  that 

they  would  have  to  look  into  the  matter  before  they  could  decide  whether 
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they  would  oppose  it. 

On  October  23,  Taylor  granted  plaintiffs'  request  that  one  of  the 

suburban  school  districts,  Wilmer-Hutchins ,  be  dropped  from  the  case;  they 
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offered  no  reason  for  their  request. ^^'^   And  five  days  later  they  asked 
that  five  more  of  the  suburban  districts,  now  all  of  the  suburban  (Jistricts 
in  the  suit  except  for  Highland  Park  which  is  located  in  the  middle  of  the 
city  of  Dallas,  be  dropped  from  the  suit.    Again,  the  plaintiffs  attorneys 
refused  to  comment  on  their  request,  which  was  granted  by  Judge  Taylor. 
Officials  from  some  of  the  suburban  districts  that  were  excused  from  the 
suit  speculated  that  the  plaintiffs  had  been  unable  to  gather  sufficient 


evidence  against  these  school  districts  to  make  a  case  for  racial  segre- 
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gation  in  their  schools.    ^   Taylor  also  gra,ited  plaintiffs  request  for 

an  additional  delay  of  any  further  hearings  in  the  suit  until  December  1; 
the  judge  said  that  having  been  a  practicing  attorney  once  himself  he 
could  understand  the  need  for  an  extension. 

During  this  same  period,  Superintendent  Fstes  and  school  board 
president  Hunter  made  a  decision  to  resign  their  membership  from  the  Dallas 
Alliance  which  v/as  beginning  to  make  plans  to  develop  a  desegregation  pro- 
posal.   They  said  that  there  was  no  feeling  of  ill  will  but  simply  that 
they  felt  that  they  would  be  in  conflict  given  their  respective  positions 
in  the  school  district  and  on  the  school  board.    Alliance  member  Kene 
Martinez  said  that  the  members  of  the  Alliance  understood  Estes'  and 
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Hunter's  position  and  they  would  hold  their  spots  on  the  board  for  them 
to  return  after  the  litigation  was  over. 

On  the  second  day  of  hearings  on  the  issue  of  the  consolidation  of 
the  Highland  Park  school  district  with  Dallas,  Taylor  offered  to  disqualify 
himself  from  further  hearings  in  the  school  desegregation  suit  if  the 
parties  felt  that  the  fact  that  he  had  attended  and  graduated  from  Highland 
Park    K.gh  School  and  that  he  currently  resided  there  would  bias  his  judg- 
ment in  the  case.    After  informing  the  parties  of  the  fact  that  he  had 

received  a  telegram  from  a  private  citizen  expressing  some  concern  over  his 
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connections  with  Highland  Park,      Taylor  said: 

Now,  the  parties,  though  perhaps  advised,  maybe  not  fully  as 
to  the  present  residence  or  anything  of  that  kind,  have  not 
raised  the  point,  but  all  of  you  know  how  emotional  these 
cases  are  and  as  far  as  Tm  concerned  I  do  not  wish  any 
grumbling  or  reflection  on  the  Federal  Courts  on  anything  of 
this  kind  and  I  would  be  perfectly  happy— I  haven't  found 
anybody  who's  volunteering  to'  take  my  place  in  hearing  and 
deciding  this  case,  but  I  want  to  give  the  parties,  the  law- 
yers on  all  sides,  plaintiffs,  defendents,  intervenors  time 
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to  reflect  on  this,  knowing  my  feeling  about  the  fact 
that  I  don't  want  any  reflection  on  the  Federal  Courts. 
I  think  they  should  confer  with  their  clients  and  I'll 
be  perfectly  happy  to  call  Judge  Brown  of  the  Fifth  Cir- 
cuit and  ask  him  to  bring  another  judge  in  here  from 
entirely  outside,  not  only  of  the  Northern  District  of 
Texas  but  perhaps  from  outside  the  State  of  Texas,  who 
wouldn't  be  affected  by  what  some  people  think  I  might 
be  affected  by,"^ 

Whereupon,  he  recessed  the  hearing  until  the  fallowing  day  to  give  the 

attorneys  an  opportunity  to  confer  with  their  clients. 

The  following  day  the  attorneys  unanimously  expressed  their  full 
confidence  in  Taylor  and  the  hope  that  he  would  not  disqualify  himself. 
Taylor  said  that  he  realized  that  the  action  that  he  took  on  the  pre- 
caeding  day  was  somewhat  unusual  but  that  he  would  have  recused  himself 
without  consultation  with  the  attorneys  if  he  had  felt  that  he  entertained 
any  bias  on  the  basis  of  his  background  or  for  any  other  reason. 

The  hearings  on  Highland  Park  came  quickly  to  a  close  and  three 
days  later  Taylor  ruled  that  on  the  basis  of  the  evidence  offered,  High- 
land Park  school  district  had  little  if  any  effect  on  the  segregation  of 
the  Dallas  school  district.    While  admitting  that  Highland  Park  operated 
a  dual  school  system  prior  to  1958,  Taylor  said  that  he  found  no  signifi- 
cant effect  on  Dallas  and  could  therefore  noc  include  the  Highland  Park 
Schools  in  a  Dallas  desegregation  plan.    The  attorney  for  Highland  Park 
had  argued  that  the  evidence  that  plaintiffs  attorneys  presented  regarding 
the  effort  of  the  Highland  Park. city  government  to  maintain  the  virtually 
all-white  enclave  was  'Vemote  in  time"  and  that  the  city's  schools  were 
now  operated  in  accordance  with  the  law  and  that  transfer  in  and  out  of 

Highland  Park  schools  has  little  effect  on  segregation  in  Dallas. 
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Citing  Milliken,        Taylor  stated  that  the  evidence  that  was  pre- 
sented by  plaintiffs  attorneys  was  not  sufficient  to  meet  the  Supreme 
Court's  test  in  that  case  of  "substantial  cause"  and  "significant  effect. "^^^ 
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Plaintiffs  attorneys  had  no  immediate  plans  to  appeal  the  dis- 
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trict  judge's  ruling.        Ultimately,  they  did  appeal,  and  Taylor's 
ruling  was  affirmed  by  the  Fifth  Circuit. 

School  board  members  generally  reacted  with  comments  that  they 
were  glad  that  this  portion  of  the  suit  was  resolved  and  that  progress 
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could  be  made  on  Dallas  itself. 

The  Alliance  Becomes  Involved 

On  December  15,  Taylor  sent  word  to  all  the  parties  involved  in 
the  case  that  he  wanted  to  meet  with  them  on  the  18th  of  the  month. 
At  this  hearing,  Taylor  endorsed  the  efforts  of  the  Dallas  Alliance  to 
develop  a  desegregation  plan.    (The  entire  transcript  of  the  hearing  is 
reproduced  in  the  Appendix.)    He  began  his  remarks  by  stating  that  the 
courts  cannot  allow  basic  constitutional  rights  to  be  sacrificed  to  com- 
mumty  opposition,  and  that  he  was  bound  to  follow  the  law.        He  reiterated 
his  concern  for  "what  lies  at  the  end  of  the  bus  ride  for  our  children." 

He  then  went  on  to  say  that  the  response  of  the  business  community 

to  his  earlier  call  for  involvement  had  been  tremendous.    The  Dallas 

Alliance,  which  had  been  formed  earlier  that  year,  had  authorized  a  task 

force  to  study  the  desegregation  issue  and  attenipt  to  develop  a  plan  for 
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presentation  to  the  court.        Taylor's  intention  in  calling  the  hearing 

was  to  let  the  parties  in  the  suit  know  that  he  supported  the  Alliance's 

efforts.    "I  want  input  from  this  task  force  and  I  wanted  you  to  know  that 

they  had  my  blessing  and  had  gotten  the  go  ahead  signal  from  me... And  so 

that  you  would  know  that  this  Court's  not  going  to— again,  repeating-- 

operate  in  a  vacuum,  but  I  want  to  hear  from  the  citizens,  I  want  everybody 
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to  know  that  thty  have  access  to  the  Courts." 
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Taylor  had  Jack  Lowe,  a  member  of  the  Alliance  speak  to  the 
assembled  group  about  the  goals  of  the  task  force.    Lowe  said  that  the 
task  force  had  agreed  on  a  set  of  objectives  which  were  to  (1)  provide 
the  best  educational  opportunity  for  each  child,  (2)  eliminate  all  ves- 
tiges of  a  dual  system,  (3)  assure  adequate  accountability,  (4)  enable 
the  entire  school  system  to  become  a  superior  system  which  would  attract 

families,  and  (5)  develop  a  continuing  program  that  will  contribute  to  a 
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quality  school  system  and  community.        He  said  that  they  did  not  neces- 
sarily consider  themselves  as  representative  of  all  the  citizens  of  Dallas, 

but  as  interested  and  concerned  citizens  v;ho  wanted  to  work  as  enablers 
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rather  than  adversaries. 

Taylor  told  the  group  that  he  expected  that  the  members  of  the 

Alliance  would  probably  be  available  to  the  various  parties  in  the  case  for 

questions  and  so  forth,  and  finally  he  said,  "I  firmly  believe  that  we  can 

do  something  in  Dallas  along  the  lines  of  superior  education  and  I  would 

like  to  see  it  done,  so  that  every  kid  that  goes  to  school  gets  that  kind— 
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and  everyone  gets  that  kind  of  an  education. 

The  city  Chamber  of  Commerce  Publication,  "Business  Response  to 

Challenges  in  the  Public  Schools,"  outlines  the  growth  of  the  Dallas 

Alliance  from  its  inception: 

"The  idea  of  the  Dallas  Alliance  evolved  gradually.    In  1972, 
a  dozen  young  Dallas  leaders,  representing  various  sectors  of  the  com- 
munity, appeared  before  the  Dallas  Citizens'  Council.    The  Council 
represented  200  major  corporation  executives  in  the  metropolitan  area. 

Their  presentation  suggested  a  study  of  the  city's  major  urban 
problems  and. the  creation  of  a  public  system  of  problem  solving.  After 
examining  the  complex,  interrelated  needs  of  the  citizens  of  Dallas, 
the  Council  agreed  that  this  type  of  system  was  a  valid  project.  A 
12-member  task  force  was  apppinted  to  verify  the  Council's  conclusions 
and  to  formulate  specific  recommendations. 
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Endorsed  by  the  executive  committees  of  the  sponsoring 
organizations,  the  Citizens*  Council  and  the  Greater  Dallas  Planning 
Council  ~  the  idea  came  to  the  attention  of  the  Dallas  Chamber  of 
Commerce  in  1973.    The  Chamber  was  asked  to  develop  details  for  such 
a  mechanism,  to  serve  as  a  catalyst  and  to  insure  successful 
implementation. 

During  the  same  time  period,  the  Chamber's  Urban  Affairs 
Department  had  discussed  means  to  unify  community  development  energy 
through  a  systematic  approach  to  planning  and  involvement  of  government, 
education  and  business  in  urban  problem-solving.    From  the  discussions 
came  a  proposal  for  the  Dallas  Alliance.    The  initial  thrust  for  the 
Alliance  was  to  focus  on  housing. 

The  Chamber's  Urban  Affairs  Department  molded  the  two  proposals 
into  one  unified  approach.    In  June,  1973,  the  board  of  directors  of 
the  Dallas  Chamber  were  presented  with  a  proposal  for  the  creation  of 
.the  Dallas  Alliance.    Within  a  few  weeks,  the  concept  jelled. 

In  approving  the  Alliance,  the  Chamber  committed  its  adminis- 
trative and  budgetary  resources,  conducted  briefings  for  more  than  70 
community  organizations  and  proceeded  to  incorporate  suggestions  pre- 
sented by  these  organizations.    More  than  200  names  were  submitted  for 
consideration  by  the  Chamber  for  the  selection  of  charter  trustees. 

The  board  of  directors  approved  a  slate  of  government,  business 
and  community  leaders  to  serve  as  members  of  the  Alliance's  board  of 
trustees,  acting  officers,  acting  executive  director  and  initial  funding 
in  late  1974.    The  present  structure  for  the  Alliance  includes  total 
financial  backing  by  the  Dallas  Chamber  of  Commerce  and  the  Dallas 
business  community,  supporting  an  $80,000  a  year  budget.    The  Alliance^,., 
is  staffed  by  full-time  professionals  working  as  an  autonomous  group." 

The  Dallas  Alliance  was  composed  of  a  board  of  forty  trustees  of 

which  eleven  were  black,  four  were  Chicano,  one  was  American-Indian,  and 

the  remainder  were  white.    Prior  to  authorizing  the  creation  of  the  task 

force  on  school  desegregation,  the  Alliance  had  two  other  task  forces  in 

operation,  one  on  the  criminal  justice  system  and  the  other  on  Neighborhood 

Regeneration  and  Maintenance.    According  to  the  testimony  of  Dr.  Paul 

Geisel,  the  Executive  Director  of  the  Alliance,  who  was  on  leave  from  the 

University  of  Texas  at  Arlington  where  he  was  a  Professor  of  Urban  Affairs, 

the  Dallas  Alliance  authorized  the  Educational  Task  Force  of  the  Alliance 

to  look  at  the  issue  of  desegregation. 
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The  formation  of  the  task  force  came  about  shortly  after  Judge 
Taylor's  remarks  chastizing  the  business  cormiunity  on  September  16. 
Initially,  a  resolution  was  passed  by  the  Chamber  of  Commerce  endorsing 
whatever  the  court  would  come  up  with  but  Martinez  and  others  said  that 
this  was  simply  not  enough.    A  group  of  interested  citizens  and  business 
persons  including  Jack  Lowe,  Dave  Fox,  Clayton  Clark,  a  black  businessman, 
Ron  White,  the  president  of  the  Black  Chamber  of  Commerce,  Rene  Martinez, 
the  Urban  Affairs  Director  for  the  Dallas  Chamber  of  Commerce  and  member 
of  the  tri-ethnic  committee,  possibly  Walter  Human,  a  Hunt  Oil  vice  presi- 
dent who  had  helped  to  get  the  Alliance  itself  started  earlier  that  year, 
and  Zan  Holmes,  the  sole  black  state  representative  from  Dallas,  came 
together  as  a  planning  group  for  the  task  force.    They  were  a  loosely  formed 
committee  that  had  come  together  to  explore  the  possibility  of  developing 
a  desegregation  plan.    Additional  members  were  chosen  by  the  respective 
ethnic  members  of  the  group  until  the  group  of  people  that  approached  the 
Dallas  Alliance  was  composed  of  six  blacks,  seven  Chicanos,  and  seven  whites. 
This  group  sought  and  obtained  the  approval  of  the  Dallas  Alliance  as  its 
Educational  Task  Force  and  of  that  group  nine  people  were  currently  members 

of  the  Alliance  itself.    Subsequently,  an  American-Indian  member  was  added 
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to  the  task  force. 

About  the  middle  of  October  the  task  force  was  assigned  the  ser- 
vices of  Dr.  Geisel  who  travelled  throughout  the  country  to  meet  with 
approximately  thirty  people  who  were  involved  in  educational  and  desegre- 
gation issues.  .  Dr.  Geisel  reported  to  the  task  force  on  these  meetings 
which  were  held  on  a  weekly  basis  until  about  the  middle  of  December.  On 
December  16,  the  task  force  developed  the  guidelines  that  Lowe  spoke  of  at 
the  December  18th  hearing  and  directed  Geisel  to  develop  and  flesh  out 
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out  what  the  proposals  would  Involve  If  they  formed  the  basis  of  a 
desegregation  plan,    Gelsel,  working  extensively  with  personnel  from 
the  school  district  whom  he  said  were  very  coojperatlve,  prepared  a  work- 
book for  each  of  the  members  of  the  task  force.    With  the  workbooks  In 
hand,  the  task  force  began  meeting  on  one  and,  sometimes,  two  addi- 
tional days  a  week,  spending  approximately  a  total  of  1,500  hours  to- 
gether. 

According  to  Rene  Martinez,  it  was  frustration  with  the  judi- 
cial process  that  lead  to  the  formation  of  the  task  force.    The  feeling 
was  that  the  majority-to-minority  transfer  program  and  the  busing  of 

white  students  had  failed,  so  that  the  task  force  decided  to  explore  the 
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program  elements  of  educational  program.        Throughout  the  period  of 

time  that  the  task  force  was  meeting,  the   chairman.  Jack  Lowe,  was  in 
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touch  with  Taylor  concerning  the  progress  that  the  group  was  making. 

The  Presentation  of  Plans 

On  December  29,  the  plan  that  was  prepared  by  Dr,  Hall  in  his 
capacity  as  the  court's  expert  was  released  to  the  press.    In  the  plan. 
Hall  indicated  that  if  all  of  Dallas*  one-race  schools  were  to  be  elimi- 
nated, some  of  the  city's  already-integrated  schools  must  be  involved  in 
busing.    But  in  the  proposal  that  Hall  developed,  the  already-integrated 
schools  were  left  alone  and  busing  was  called  for  for  about  23,000  stu- 
dents from  73  of  the  city's  schools.    The  plan  would  also  have*  left  about 
40  predominantly  minority  schools  as  a  consequence  of  leaving  the  already- 
integrated  schools  untouched*    One  of  the  plan's  guidelines  was  that  no 
student  be  forced  to  ride  on  a  bus  for  more  than  thirty  minutes  in  one 

direction.    For  the  most  part  the  plan  was  quite  similar  to  the  school 
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board's  plan  that  was  rejected  by  Judge  Taylor. 
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Many  of  the  persons  Involved  In  the  case  who  were  contacted 
for  comment  on  HalVs  plan  refused  to  comment,  but  the  few  school 
budrd  ni^Tiber?;  who  did  agreed  on  the  basis  of  their  own  experience  that 
it  was  unlikely  that  the  plan  would  bos  approved  by  the  courts. 

The  plaintiffs  presented  two  plans  to  the  court,  each  of  which 

called  for  more  busing  than  any  of  the  other  plans  before  the  court  at 

that  point.    Plan  A  which  was  the  more  extensive  of  the  two  Involved 

the  busing  of  about  55,000  students,  would  have  left  no  all-black 

schools  in  the  city,  and  would  have  divided  the  school  district  into  16 

high  school  zones.    Plan  B  would  have  created  14  high  school  zones, 

called  for  the  busing  of  about  38,000  students,  but  would  have  left  15 

all-black  schools,  mostly  in  the  South  Oak  Cliff  section  of  the  city. 

Sylvia  Demarest  said  that  most  of  the  community  people  with  wnich  they 

had  spoken  preferred  Plan  A   because  it  desegregated  all  the  schools, 

but  that  Plan  B  was  submitted  as  well  to  show  that  the  number  of  all-black 

schools  could  be  kept  to  a  minimum.    Both  plans  v/ould  have  also  eliminated 

the  attendance  zone  for  the  Skyline  Career  High  School,  changing  it  into 

a  magnet  school  that  could  take  students  from  throughout  the  district  and 

would  have  required  the  enhancement  of  educational  programs  at  schools 
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that  were  currently  predominantly  black  or  Chicano. 

In  late  December,  the  city  council,  on  a  motion  offered  by 

councilman  John  Leedom,  directed  the  city  attorney  by  a  6  to  2  vote  to 

contact  Taylor  to  see  if  the  judge  would  hear  a  request  to  drop  the  city 

from  the  suit.    Leedom's  reasoning  was  that  it  would  be  more  difficult 

for  the  court  to  force  the  city  to  get  buses  for  school  desegregation  if 
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the  city  were  not  a  party  to  the  suit.        Taylor  simply  told  the  city 

attorney  to  file  a  motion  in  court  and  let  the  matter  be  resolved  out  in 
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the  open.       After  hearing  from  various  members  of  the  community  and 


debating  the  Issue  the  city  council  ultimately  decided  to  remain  In  the 
suit.    The  city  attorney  argued  that  the  city  would  have  little  control 
over  the  nature  of  the  final  solution  in  the  case  if  it  were  not  a 
party  to  the  suit.    Leedom  got  only  two  other  votes  for  his  motion. 

Shortly  before  the  hearings  in  the  case  were  about  to  begin 
again,  there  was  some  dissentlon  among  some  of  the  representatives  of 
local  iNAACP  chapters  In  Dallas.    The  regional  director  of  the  organiza- 
tion, Richard  Dockery,  was  quoted  as  saying  that  he  would  not  rule  out 
the  possibility  of  a  compromise  solution  in  the  case.    He  was  taken  to 
task  by  James  Rhett,  president  of  the  John  F.  Kennedy  Branch  of  the 
Metropolitan  Council  of  the  fWACP,  who  said  that  Dockery  did  not  speak 
for  the  Dallas  branches,  intervenors  in  the  case.    He  said  that  compro- 
mise could  not  be  considered  unless  they  knew  what  the  positions  of  the 
various  parties  were  and  that,  **it  would  be  precipitous  to  discuss  com- 
promise when  we  haven't  gone  to  court,  heard  plans,  or  consulted  with 
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our  lawyers." 

In  an  interview  held  shortly  before  hearings  began  in  the  case, 
.  Taylor  said  that  despite  the  fact  that  a  'tougher',  more  far-reaching 
desegregation  plan  may  be  ordered  than  in  1971,  at  which  time  disruptions 
broke  out  in  several  schools  and  parents  took  their  children  out  of  the 
Dallas  schools  in  the  wake  of  a  moderate  busing  order,  he  felt  that  Dallas 
would  react  more  calmly  this  time.    "At  the  time  of  the  1971  order, 
children  were  disrupted  just  a  few  days  before  school  was  scheduled  to 
start.    They  were  upset  and  didn't  know  what  to  do.    But  those  students 
who  went  through  that  period  have  either  graduated  or  are  about  to.  In 
the  meantime,  I  hope  —  and  I  believe  —  that  there  has  been  a  mellowing 
in  public  attitudes.    After  all  it  has  been  21  years  since  the  Brown 
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decision •   All  the  children  who  were  in  school  at  that  time  are  out 
now.    In  fact,  some  of  today's  parents  were  not  even  born  then.  Time 

peg 

changes  everything, "^^ 
The  Hearings 

During  the  first  day  of  the  hearings  on  a  new  desegregation 
plan,  on  February  2nd,  Superintendent  Estes  testified  that  the  district 
would  have  to  order  buses  and  necessary  building  revisions  by  March  1st 
In  order  to  assure  their  completion  by  the  following  August,  the  date 
that  the  court  had  set  for  Implementation  of  a  new  plan.    The  following 
day  was  devoted  to  testimony  concerning  the  proposal  that  the  school  dis 
trict  had  presented  to  the  court  the  previous  September,    Under  question 
ing,  Estes  admitted  that  the  number  of  one-race  schools  left  by  the  plan 
might  be  as  high  as  55.    In  response  to  a  question  from  Taylor,  Estes 
agreed  that  more  than  42,000  students  would  never  attend  an  integrated 
school, 

During  the  course  of  the  trial,  Taylor  repeatedly  encouraged 

the  attorneys  to  get  together  to  see  if  a  compromise  could  be  reached. 

On  one  occasion  he  said: 

I  would  like  for  the  attorneys  to  get  together  and  see  if 
there  is  any  ground  on  v/hich  you  can  reach  any  solution  to 
this  case.    And  I  say  that  because  in  most  lawsuits  a  lot 
of  times  the  lav/yers  and  their  clients  can  come  to  a  better 
solution  than  the  court  can. 

He  went  on  to  request  that  the  press  not  disturb  them  since  it  would  be 

difficult  for  them  to  negotiate  except  privately. 

According  to  newspaper  reports,  the  plaintiffs  and  the  school 

district  attorneys  and  officials  did  meet  for  about  two  hours  at  the 

end  of  the  first  week  of  the  hearing,  but  they  would  not  comment  on  what 

was  said  at  the  meeting.    Apparently,  however,  the  attorneys  were 


pessimistic  that  the  negotiations  would  lead  to  a  settle.nent.  " 

The  Alliance  Plan 

to  this  point  ln  time  the  Dallas  Alliance  task  force  had 
been  unable  to  reach  agreement  on  a  desegregation  proposal  for  presen- 
tation to  the  court.    The  task  force,  having  received  the  workbooks 
prepared  by  Dr.  Geisel  with  the  assistance  of  the  school  district  per- 
sonnel, had  set  about  developing  a  proposal  that  could  be  presented  to 
the  court.    Despite  their  efforts,  they  missed  the  January  12  deadline 
that  Taylor  had  set  for  the  filing  of  plans  with  the  court.   Jack  Lowe, 
who  was  the  chairman  of  the  group  until  he  became  111  In  mid-January, 
said  that  he  had  told  the  group  when  they  had  started  meeting  that  they 
might  not  be  able  to  come  up  with  a  plan.    But  he  said  that  he  was  en- 
couraged that  they  were  still  meeting  after  the  January  12th  deadline  had 
passed.    Other  members  of  the  group  also  said  that  they  were  encouraged 
by  the  fact  that  the  group  was  still  meeting,  but  conceded  that  they  had 
moved  little  beyond  the  conceptual  stages  and  that  there  v/ere  significant 
divisions  among  the  members. 

When  Jack  Lowe  became  ill,  Dave  Fox  took  over  as  the  acting 
chairman  of  the  task  force.    According  to  Rene  Martinez  and  Sylvia  Demarest, 
Lowe  had  acted  as  a  moderate  force  on  the  task  force,  particularly  in  his 
expression  of  balanced  views  and  his  willingness  to  refrain  from  taking 
an  extreme  position  on  some  of  the  Issues.    Dave  Fox,  by  contrast,  was 
described  as  "abrasive"  and  unable  to  exert  the  moderating  influence  that 
Lowe  had.^^^  ' 

After  two  all-day  meetings  on  February  7  cind  t5,  at  which  point 
the  :>«--"  T.gs  on  the  plans  had  been  in  session  for  a  full  the  task 
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force  suffered  d  breakdown  In  their  negotiations  that  split  the  group 
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along  racial  lines.       After  reaching  consensus  concerning  a  large 
number  of  Issues  the  group  turned  to  a  proposal  regarding  the  assign- 
ment of  students  to  grades  9  through        On  Saturday  the  7th  the  group 
took  a  vote  on  a  proposal  which  called  for  the  assignment  of  students 
to  the  nearest  high  school  and  the  creation  of  magnet  schools  In  the 
core  of  the  city  to  which  any  student  could  transfer  on  a  voluntary  basis 
with  the  condition  that  there  would  be  a  racial  mix  at  all  magnet  schools. 
The  proposal  also  apparently  contained  the  phrase  "Neighborhood  Schools 
concept."   On  the  basis  of  a  vote  of  9  to  7  In  favor  of  the  proposal, 
acting  chairman  Fox  declared  that  there  was  no  consensus  on  the  issue  and 
that  further  discussions  should  be  had.   A  second  vote  was  taken  later 
that  day  which  was  13  in  favor  and  3  against  the  proposal  with  one  absten- 
tion.   The  meeting  adjourned  shortly  thereafter, 

On  Sunday,  after  again  discussing  and  agreeing  on  a  number  of 
other  proposals,  there  was  further  discussion  and  a  vote  on  an  amended 
version  of  the  magnet  schools  proposal  that  was  identical  with  the  excep- 
tion that  the  phrase  "Neighborhood  Schools  concept"  v;as  not  Included. 
The  vote  was  7  in  favor,  9  against,  with  2  abstentions.    Fox  reportedly 
said,  "We've  lost,"  and,  after  some  further  discussion,  called  for  a 
48-hour  cooling-off  period/ 

According  to  a  document  drafted  by  the  minority  members  pf  the 
task  force,  the  Anglo  members  caucused  immediately  after  the  Sunday  meet- 
ing broke  up  and  decided  that  the  task  force  had  failed  and  that  no 
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further  meetings  would  be  held.        Dave  Fox  was  quoted  in  the  paper  the 
next  day  as  saying  that  no  further  meetings  were  planned  by  the  group, 
and  another  source  -    J  that  Sunday's  meeting  had  ended  in  "utter 
frustration. "^^^ 
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In  contrast,  tho  minority  membars  of  the  group  understood 
Fox's  statomont  of  the  day  before  that  there  qould  be  a  cooling  off 
period  to  mean  that  the  group  would  resume  negotiations  at  Its  regu- 
larly scheduled  mee^-lng  on  the  following  Tuesday.   One  minority  member 
was  quoted  in  the  paper  as  saying  that  it  was  his  understanding  that 
they  would  meet  at  the  usual  time  and  place.   Tha  following  day  the 
minority  members  of  the  task  force  met  to  reassess  their  position  on  the 
issues  that  had  been  discussed,    Rene  Martinez  told  reporters  that  the 
disagreement  had  occurred  over  student  assignments,  and  that  part  of 
the  plan  was  unacceptable  to  white  members  of  the  task  force.   When  inter- 
viewed again,  Fox  said  that  no  further  mwetings  would  be  held  because 
a  very  wide  gulf  existed  between  white  and  minority  members  of  the  task 
force  that  did  not  appear  to  be  reconcilable. 

The  minority  members  of  the  group  appeared  at  tne  usual  time  and 
place  for  their  meeting  on  Tussday  nignt,  and  as  expected,  the  white  mem- 
bers of  the  task  force  did  not  show.    The  minority  members  then  proceeded 
to  draft  a  document  addressed  to  the  Board  of  Directors  of  the  Alliance, 
reconstructing  the  points  concern ing  which  the  group  had  reached  agreement 
and  the  Issues  over  which  the  breakdown  of  the  group  had  occurred  as  they 
viewed  it.    This  document  was  then  reproduced  in  preparation  to  being 
handed  out  to  the  members  of  the  full  Dallas  Alliance,  the  intention  being 
to  explain  to  the  Alliance  the  view  of  the  minority  members  of  the  task 
force  that  the  white  members  had  backed  out,  so  that  the  Alliance  could 
decide  whether  to  appoint  new  white  members  to  the  task  force  or  make  some 
other  decision.    Martinez  saw  this  action  taken  on  the  part  of  the  minor- 
ity members  as  calling  the  bluff  of  the  white  members  of  the  group. 
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As  a  result  of  this  pressure,  the  Alliance  board  of  directors 
voted  unanimously  on  Wednesday  to  direct  the  task  force  to  try  again 
in  Its  attempt  to  reach  agreement  concerning  a  desegregation  proposal .^^^ 

Finally,  on  February  16,  the  task  force  reached  agreement  by  a 
vote  of  19  to  2  on  a  plan  for  desegregating  the  Dallas  schools.  The 
Board  of  Directors  of  the  Dallas  Alliance  then  approved  the  plan  and  it 
was  presented  to  Judge  Taylor  at  7  pm  on  the  same  day.    The  plan  called 
for  the  busing  of  approximately  18,000  students,  of  whom  only  about  half 
would  be  bused  specifically  to  achieve  racial  balance  in  schools.  In 
addition,  only  students  in  the  fourth  through  the  eighth  grades  would  be 
bused;  students  in  kindergarten  through  the  third  grade  would  attend 
neighborhood  schools,  as  would  secondary  school  students.    High  school 
students  would,  however,  be  encouraged  to  attend  a  number  of  magnet 
schools  located  in  the  center  of  the  city.    It  v/as  hoped  by  the  task 
force  that  sufficient  numbers  of  students  would  be  attracted  to  the  magnet 
schools  so  as  to  have  them  reflect  the  racial  ratios  of  the  ciry.^^^ 

The  Alliance's  plan  also  called  for  the  hiring  of  minorities 
into  administrative  positions  in  the  school  district  such  that  the  admin- 
istration of  the  district  would  reflect  the  racial  character  of  the  city 
by  the  end  of  a  three  year  period.    Other  important  aspects  of  the  plan 
were  the  expansion  of  bilingual  programs  from  kindergarten  through  the 
eighth  grade,  the  establ ishment  of  an  educational  quality  assurance  sys- 
tem to  be  provided  by  an  outside  auditor,  and  the  funding  of  older  facili- 
ties in  poorer  areas  of  the  city  on  a  priority  basis.    The  failure  to  bus 
students  at  the  high  school  level  meant  that  the  plan  would  leave  many 

predominantly  black  schools  in  the  South  Oak  Cliff  section  of  Dallas 
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unchanged. 
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Two  members  of  the  task  force  declined  to  support  the  task 

force  plan.    Frank  Hernandez,  a  Mexican-American  attorney  who  served 

as  a  member  of  the  tri-ethnic  committee,  objected  to  the  student 

assignment  portion  of  the  plan,  saying  that  it  was  wholly  inadequate 
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m  constitutional  terms.        James  Rutledge  objected  to  the  "tremendous" 

cost  of  the  task  force  plan  and  the  intrusion  of  the  group  into  educa- 
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tional  pol icy  matters. 

'  Jack  Lowe,  when  describing  the  Alliance's  plan  to  the  press, 
said  that  the  agreement  to  give  minorities  the  administrative  positions 
in  the  district  overcame  their  objections  to  the  lack  of  busing  of 
secondary  school  students. Sylvia  Demarest  said  in  an  interview  that 
the  task  force  had  been  close  to  an  agreement  that  would  have  included 
busing  for  students  in  grades  nine  through  tv/elve,  but  that  this  was 
immediately  before  Lowe  became  ill.    This  report  was  unconfirmed  by  any 
of  the  other  people  involved  in  ti:e  task  force.    Ron  White,  one  of  the 
task  force  members  and  a  member  of  the  Black  Chamber  of  Commerce,  con- 
firmed the  notion  of  a  compromise  invoking  no  busing  for  high  school 
students  and  the  administrative  quotas,  saying  that  it  was  the  black 
members  of  the  group  that  initially  brought  up  the  issue  of  the  need  for 
more  minorities  in  administrative  positions  within  the  district. 

In  testimony  taken  at  the  hearing  after  the  task  force  plan  was 

introduced  into  evidence.  Dr.  Geisel  denied  that  trading  took  place  over 

the  issues  of  busing  and  administrative  quotas,  though  he  did  say  that 

the  issue  of  the  administrative  quotas  was  introduced  into  the  task  force 
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discussions  late  in  their  deliberations.  Further  on  in  the  hearing, 
however,  Mr.  Rutledge,  another  member  of  the  task  force,  testified  that 
he  had  no  doubt  that  there  was  what  he  called  a  "trade  out"  over  these 
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issues.  Other  members  of  the  task  force  who  were  interviewed  ''so 
confirmed  the  fact  that  the  task  force's  plan  was  the  result  of  nego- 
tiation and  compromise  on  a  number  of  issued. 

As  he  told  the  parties  about  the  Alliance's  plan  after  it  had 
been  presented  to  him,  Taylor  described  his  conception  of  the  effort 
that  was  undertaken  by  the  group: 

Now,  (the  members  of  the  Alliance)  are  citizens  of  this  com- 
munity, they  didn't  undertake  the  court's  challenge  to  them 
I  think  as  one  of  the  parties  or  one  of  the  litigants  in 
this  lawsuit  with  something  to  win  or  something  to  lose  but 
simply  as  interested  people  trying  to  do  something  for  not 
only  the  community  but  for  the  kids  without  undertaking  to 
be  criticalqof  the  efforts  of  the  Dallas  Independent  School 
District. 

He  reminded  the  attorneys  that  he  had  asked  them  to  meet  together  in  an 

effort  to  reach  a  compromise  solution.    Then  he  said: 

What  has  been  accomplished  along  that  line^  I  do  not  know. 
In  any  event,  the  filing  of  this  plan  by  the  Task  Force  may 
put  a  new  dimension  into'  that  settlement  discussion  or  nego- 
tiation or  whatever  we  want  to  call  it. 
Now,  as  I  told  the  parties  last  Friday,  I  hadn't  been  alto- 
gether satisfied  withgwhat  had  been  presented  (in  the  wa^y  of 
plans  to  the  court). 


Now,  I  want  the  attorneys  to  come  up  and  get  a  copy  of  the 
plan.    I  want  you  to  see  whether  or  not  you  want  to  take  a 
look  at  this  plan,  consult  with  your  clients,  just  how  you 
wish  to  proceed  in  the  light  of  this  new  situation,  and  not 
with  a  view  to  asking  you  to  agree  or  disagree  at  this  time 
but  simply  to  take  a  look  at  it  and  see  v/hether  you  want  to 
proceed  with  the  taking  of  evidence  or  time  to  consult  with  oqi 
your  clients  and  consider. . .your  own  situation  at  this  time. 

At  this  point  the  hearings  recessed  so  as  to  enable  the  parties  to  consult 

with  their  clients.    When  the  hearings  were  resumed,  Whitham  told  the 

judge  that  the  school  board  was  still  willing  to  negotiate  but  that  they 

preferred  to  stand  by  their  "own  plan.    Whitham  said  that  a  majority  of 
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the  board  had  found  the  Alliance  plan  unacceptable.        The  actual  vote 
was  5  to  3  against  the  plan  with  Gilliam,  Medrano  and  Hunter  voting 
against  the  proposal's  rejection  by  the  board,  according  to  school  board 
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sources.        Robert  Medrano,  concerned  about  the  board's  rejection  of 

the  plan  and  the  chance  that  it  might  not  be  considered  seriously, 

sent  a  letter  to  Judge  Taylor  outlining  what  he  saw  as  the  proposal's 
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strengths.  Taylor  told  Whitham  that  he  appreciated  the  efforts  of 
the  attorneys  and  then  said: 


.  And  I  will  repeat  that  I  don't  ask. the  parties  to  negotiate 

for  my  benefit  because,  though,  I  sometime  have  wondered 
about  itjpdgciding  cas^es  is  what  I  hired  out  for  and  I  will 
continue. 

After  some  discussion  concerning  the  pros  and  cons  of  admitting 
the  task  force  plan  into  evidence,  Taylor  said  that  he  would  enter  an 
order  giving  the  task  force  status  as  amicus  curiae.    Whitham  had  argued 
against  admitting  the  plan  into  evidence  because  he  felt  that  the  cross- 
examination  that  would  be  necessitated  by  such  a  move  would  be  damaging 
to  the  community.    His  alternative  was  simply  to  commend  the  group  for 
its  efforts  and  attempt  to  take  what  they  said  in  their  plan  into  consid- 
eration. 

The  plaintiffs  attorneys  said  that  they  had  no  quarrel  with  the 
non-student  assignment  portions  of  the  plan,  but  the  student  assignment 
aspects  of  the  plan  were  not  what  "we  would  urge  for  the  court  to  adopt. 
It  does  not  go  far  enough,  particularly  in  the  .elementary  grades." 
Brice  Cunningham  said  that  the  NAACP's  position  was  that  "As  the  student 
assignment  plan  stands  now,  the  NAACP  cannot  adopt  it." 

In  the  rush  to  complete  a  draft  of. the  task  force  proposal  in 
order  to  get  it  to  Taylor,  a  number  of  items  upon  which  the  group  had 
agreed  were  eliminated  from  the  plan  that  was  presented  to  the  judge. 
Several  of  the  members  of  the  group  took  some  time  after  the  plan  had 
been  given  to  the  judge  to  pull  together  those  things,  including  a  pro- 
gram modeled  after  the  California  Early  Childhood  Education  program, 
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which  had  been  left  out. 

After  it  had  been  decided  that  the  task  force  plan  would  be 
entered  into  evidence,  Taylor  called  Dr.  Geisel  to  ask  him  to  appear 
in  court  to  answer  questions  about  the  plan.    In  his  testimony  Geisel 
began  by  describing  the  task  force  and  the  manner  in  v;hich  they  set  out 
to  accomplish  the  development  of  a  desegregation  plan.    He  described 
the  visits  that  he  made  to  other  cities  to  speak  with  experts  in  the 
field  of  education  and  desegregation  and  the  workbook  that  had  been  pre- 
pared far  the  members  of  the  task  force.    At  one  point  Taylor  interrupted 
with  a  question, 

I  am  interested  in  how  the  task  force  went  about  this. 
Were  they  interested  in  talking  to  people  who  were 
skilled  in  the  fifiri  of  education  or  skilled  in  the  field 
of  desegregation? 

Under  questioning  from  Whitham,  Geisel  described  the  nature  of 

the  Dallas  Alliance  and  how  the  task  force  came  to  be  formed.    He  also 

discussed  how  the  group  came  to  reach  the  final  plan  that  was  presented 

to  the  judge,  but,  as  stated  above,  denied  that  the  group  had  reached  a 

compromise  on  the  basis  of  a  trade  of  no  busing  for  grades  9  through  12 

for  administrative  quotas.    In  discussing  the  personnel  aspects  of  the 

plan,  Geisel  said  that  the  administrative  quotas  were  introduced  in 

accordance  with  what  he  had  observed  had  taken  place  in  the  city  of 
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Atlanta  in  connection  with  their  desegregation  suit. 

After  Geisel' s  testimony,  Taylor  again  raised  the  issue  of  a 
negotiated  solution  to  the  case.    He  said  that  he  took  the  initiative 
of  asking  the. task  force  to  become  involved  and  asking  the  parties  to  see 
if  they  could  come  up  with  a  solution.    He  then  asked  .whether  in  fact 
there  had  been  any  further  consultation  between  the  parties  or  not.  After 
being  assured  by  Whitham  that  there  had  been,  Taylor  said. 
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All  rigfit.  I  don't  know  whether  they  have  paid  any  atten- 
tion to  the  task  force  or  not.    Of  course,  there  is  one 
thing  about  it,  I  am  not  undertaking  to  pre-judge  this 
case  or  anything  of  that  kind,  but  when  we  get  up  or  get 
into  a  matter  like  the  plan  that  was  submitted  by  the 
task  force,  then  the  parties,  immediately,  all  of  them, 
become  antagonistic,  just  like  they  are  fighting  the 
lawsuit  again,  just  like  they  are       in  other  words,  not 
with  a  view  to  doing  anything  as  far  as  coming  up  with  a 
satisfactory  plan  for  the  school  district  is  concerned  (sic). 
Now,  for  example,  about  three  times  we  went  over  the  number 
of  students,  the  number  of  one-race  schools,  that  there 
would  be.    And  of  course,  the  attention  is  constantly  called 
to  the  Fifth  Circuit  opinion  in  this  case,  and  I  have  read 
it  a  time  or  two  and  I  know  a  little  bit  about  it,  some  of 
.you  haven't  read  but  one  or  two  lines  out  of  it,  and  I 
would  suggest  that. 

I  am  also  aware,  I  think  you  are,  I  am  talking  to  you  attor- 
neys now,  of  something  else  that  the  Fifth  Circuit  said  in 
Calhoun  v.  Cook,  and  they  said  that  after  the  opinion  was 
handed  down  on  July  23rd  in  this  case,  that  is,  the  Atlanta 
case,  said  that  the  aim  of  the  Fourteenth  Amendment  was  the 
guarantee  of  equal  protection  on  which  this  litigation  is 
based  is  to  assure  that  State  supported  educational  oppor- 
tunity is  afforded,  educational  opportunity  is  afforded 
without  regard  to  race.    It  is  not  to  acheve  ratial  (sic) 
integration  in  the  schools,  citing  cases.    Now  that  is  also 
before  the  court  and  I  call  that  to  your  attention,  you 
lawyers,  in  connection  with  my  request  to  you  that  you  con- 
tinue2S^  consult  as  Mr.  Whithani  has  indicated  that  you  have 
done. 

On  the  following  day  the  issue  came  up  again, 

...I  have  wanted  the  parties  throughout  this  thing  to  talk 
and  approach  this  not  as  though  they  were  somebody  that  was 
wanting  to  win  a  lawsuit  or  a  big  victory  at  the  courthouse. 

(Whitham)    I  can  assure  you,  as  a  lawyer  who  has  been  in  a 
number  of  settlement  negotiations  in  various  complex  matters, 
that  aside  from  the  Dallas  Alliance  this  one  has  been 
approached.    I  can't  promise  you  a  solution  any  more  than  I 
could  if  we  were  trying  a  damage  suit  here.  Judge.  I'm 
telling  you  though  that  it's  been  done  and  it's  being  done. 

Well,  Tm  simply  asking  whether  or  not  if  there  is  any  pur- 
pose to  be  served  by  further  discussion... 

(Whitham)    The  Court  should  not, assume  that  just  because 
the  Dallas  Alliance  said  something  in  any  way  that  the 
parties  or  the  lawyers  for  the  parties  completely  ignore  it. 
If  you  have  that  impression  it's  an  erroneous  impression. 

Well,  I  almost  got  that  impression  yesterday,  and  I  don't 
hesitate  saying  so  now.    Nobody  wanted  to  hear  any  more 
about  it  apparently. 
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(Whitham)  No,  let's  don't  you  labor  under  that  impres- 
sion.   Everything  that  the  lawyers  know  about  desegre- 
gation plans  or  proposals  or  Court  decisions  or  atti- 
tudes of  clients  is  getting  hashed  over  ad  infinitum, 
but  I  can't  tell  you  any  more  than  that  now. 

Well ,  that's  fine.    I  just— 

(Whitham)  But,  if  you  think  that  just  because  the  Dallas 
Alliance  proposed  something  and  nobody  appeared  in  court 
that  could  support  it  that  it's  out  here  and  not  ever  being 
mentioned  in  settlement  negotiations,  the  Court  misunderstands. 

Well,  I'm  glad  you  relieved  my  mind  on  that. 

(Whitham)  I  don't  mean  to  be  blunt  about  it,  I'm  trying  to 
get  the  idea  over. 

Well,  these  are  dedicated  people  who  aren't  seeking  to  win 
or  lose,  they're  trying  to  do  something  for  this  School 
District--!  mean,  this  community  and  the  kids. 

(Whitham)  But,  this  is  not  to  say  that  people  agrees  with 
all  or  parts  of  anything  just  because  the  Dallas  Alliance 
proposed  it. 

Well,  I  can  understand  that  of  course. 

(Martin,  also  for  the  school  district)  So  that  we  won't  mis- 

 understand  Your  Honor,  are  you  suggesting  not  only  continued 

settlement  negotiations,  which  Mr.  Whitham  has  described  as 
ongoing,  but  are  you  suggesting  conferences  with  the 
Alliance  in  some  way? 

Yes,  Indeed.    The  Dallas  Alliance  hasn't  come  in  here  with  a 
lawyer  to  speak  for  them.    They  come  from  —  well,  I  think 
I  described  it  as  a  cross  section. 

(Whitham)  Judge,  I  think  if  I  may  be  allowed  to  express  per- 
haps this  as  a  personal  negotiating  problem,  the  more  you  get 
with  it  the  harder  it's  going  to  be.    We're  having  enough 
trouble  with  just  the  lawyers  for  the  School  district  and  the 
Plaintiffs.    Now,  we've  got  a  rough  idea  of  what  the  Dallas 
Alliance  proposal  is.    Please  don't  impose  —  I  respectfully 
suggest  you  will  interfere  with  our  progress  if  you  impose 
bringing  in  additional  parties.    We  have  been  this  route 
before. 

You  go  ahead  and  — 

(Whitham)  Can  we  trade  like  we're  used  to  trading,  like  lawyers? 
It's  all  right  with  me. 
(Whitham)  Okay.^^^ 

After  a  recess,  Cloutrnan  addressed  the  bench, 

(Cloutman)  Judge,  before  I  start  I  want  to  —  I  guess  to  make 
it  clear  in  the  record  that  the  Plaintiffs  and  other  parties 
in  this  lawsuit  I  think  have  always  tried  to  proceed  and 
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particularly  of  late  with  the  interest  of  the  children 
first  in  mind  and  I  hope  that  the  Court  doesn't  have 
any  other  perception  of  how  we're  trying.   We  may  not 
always  be  successful  and  we  may  not  agree  as  to  how  to 
do  it,  but  there  is  a  possibility  of  that  even  now  and 
I  want  to  be  sure  the  Court  didn't  feel  otherwise  about 
the  position  of  the  Plaintiffs  in  this  case. 

Well,  if  my  remarks  were  interpreted  as  —  are  interpreted 
as  a  comment  to  the  effect  that  from  the  approach  that  has 
been  made  by  the  attorneys  in  this  case  from  time  to  time 
it  appears  that  we're  simply  playing  a  numbers  game,  then 
forgive  me  for  saying  so  if  that  was  not  the  attitude  that 
the  attorneys  have  taken  in  this  case.    So  I  will,  of  course 
—  I  know  that  all  of  the  attorneys  in  this  case  have 
approached  it  in  good  faith  and  in  an  effort  to  truly  and 
properly  represent  their  clients.    And  sometimes  in  the  heat 
of  a  controversy  of  this  kind  we  say  things  that  raav  be  mis- 
understood or  misinterpreted.    Let's  overlook  it. 

Cunningham  also  spoke  to  the  judge  about  his  concerns  in  the 
case,  expressing  the  hope  thar  the  judge  did  not  think  that  the  NAACP 
,was  simply  interested  in  winning  or  losing.    He  said,  rather,  that  it 
was  the  case  that  the  different  parties  in  the  case  had  different  con- 
ceptions  of  what  would  be  best  for  the  school  district  and  the  children. 

After  testimony  on  the  Alliance  plan.  Superintendent  Estes  again 

took  the  stand  to  rebut  the  plan  under  questioning  from  school  district 

attorney  Whitham.    Estes  said  that  the  total  cost  of  the  plan  could  go  as 

high  as  $120  million,  but  then  admitted  that  that  was  the  maximum  possible 
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figure  for  implementation  of  the  plan. 

At  one  point  during  the  hearings,  Taylor  pleaded  with  those 
people  who  wanted  to  tell  him  what  they  thought  of  the  various  desegrega- 
tion plans  before  the  court  not  to  write  him  letters.    "I've  received 
thousands,  well  more  like  hundreds  of  letters  from  people  who  want  to  tell 
the  court  what  to  do  and  how  to  do  it.    The  courts  simply  can't  operate 
that  way.    The  way  to  hear  these  ideas  is  through  testimony  in  the  court- 
room."   He  advised  those  citizens  interested  in  making  their  ideas  known 
to  the  court  to  contact  one  of  the  attorneys  in  the  case  who  could  in  turn 
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argue  or  ask  the  questions  in  the  courtroom. 

Another  issue  that  the  court  had  to  grapple  with  was  whether 
certain  testimony  pertaining  to  some  of  the  sociological  effects  of 
busing  should  be  admitted  or  not.    Sylvia  Demarest,  one  of  the  attor- 
neys for  the  plaintiffs,  argued  that  such  testimony  was  irrelevant 
and  a  waste  of  the  court's  time.    Responding  to  the  allegation  that 
opinions  on  the  subject  were  not  settled  in  the  scientific  community, 
Taylor  said. 

Well,  because  experts  happen  to  disagree,  I  can't  see  that 
as  a  reasonpW^y  a  court  ought  to  exclude  the  testimony  of 
one  expert. 

Further  on  the  court  said. 

Well,  I  think  it  goes  to  the  weight  of  it.    That's  often 
true  of  matters  that  are  relevant  or  irrelevant.    It  may 
not  have  any  weight  whatsoever,  that  could  well  be,  and  the 
court  can  exclude  it.. .We're  talking  about  a  matter   f  min- 
utes and  I  think  it's  incumbent  on  the  court  to  let  very- 
body  have  their  day  in  court  and  that's  what  I  prop    e  to  do. 
So  I'm  going  to  overrule  the  objection.    Now,  whatp,  n'ght  the 
court  gives  to  it,  that's  something  else  entirely. 

At  one  point  during  the  hearings,  Kathlyn  Gilliam,  a  member  of 

the  school  board,  testified  about  her  experiences  as  a  member  of  the 

judg's  tri-ethnic  committee.    When  she  told  the  group  present  in  the 

courtroom  that  the  conmittee  had  been  unsuccessful  in  monitoring  the 

city's  desegregation  efforts,  and  when  asked  why,  she  responded:  "Because 

basically  the  committee  had  to  depend  upon  information  and  cooperation  of 

the  DISD  and  the  committee  was  not  afforded  that  courtesy."    She  also 

said  that  the  school  board  had  never  discussed  ways  to  easy  desegregation 

since  she  had' been  elected  to  it  in  1974.    Whitham  unsuccessfully  objected 

to  her  testimony  on  the  ground  that  as  an  individual  she  had  no  right  to 
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speak  for  the  board's  actions. 
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argue  or  ask  the  questions  in  the  courtroom. 

Another  issue  that  the  court  had  to  grapple  with  was  whether 
certain  testimony  pertaining  to  some  of  the  sociological  effects  of 
busing  should  be  admitted  or  not.    Sylvia  Demarest,  one  of  the  attor- 
neys for  the  plaintiffs,  argued  that  such  testimony  was  irrelevant 
and  a  waste  of  the  court's  time.    Responding  to  the  allegation  that 
opinions  on  the  subject  were  not  settled  in  the  scientific  community, 
Taylor  raid. 

Well,  because  experts  happen  to  disagree,  I  can't  see  that 
as  a  reasonpWby  a  court  ought  to  exclude  the  testimony  of 
one  expert. 

Further  on  the  court  said. 

Well,  I  think  it  goes  to  the  weight  of  it.    That's  often 
true  of  matters  that  are  relevant  or  irrelevant.    It  may 
•     not  have  any  weight  whatsoever,  that  could  well  be,  and  the 
court  can  exclude  it. ..We're  talking  about  a  matter  of  min- 
utes and  I  think  it's  incumbent  on  the  court  to  let  every- 
body have  their  day  in  court  and  that's  what  I  propose  to  do. 
So  I'm  going  to  overrule  the  objection.    Now,  vvhat^w(?ight  the 
court  gives  to  it,  that's  something  else  entirely. "^^^ 

At  one  point  during  the  hearings,  Kathlyn  Gilliam,  a  member  of 

the  school  board,  testified  about  her  experiences  as  a  member  of  the 

judg's  tri-ethnic  committee.    When  she  told  the  group  present  in  the 

courtroom  that  the  committee  had  been  unsuccessful  in  monitoring  the 

city's  desegregation  efforts,  and  when  asked  why,  she  responded:  "Because 

basically  the  committee  had  to  depend  upon  information  and  cooperation  of 

the  DiSD  and  the  committee  was  not  afforded  that  courtesy."    She  also 

said  that  the  school  board  had  never  discussed  ways  to  easy  desegregation 

since  she  had' been  elected  to  it  in  1974.    Whitham  unsuccessfully  objected 

to  her  testimony  on  the  ground  that  as  an  individual  she  had  no  right  to 

speak  for  the  board's  actions. '^^^ 
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argue  or  ask  the  questions  in  the  courtroonu 

Another  issue  that  the  court  had  to  grapple  with  was  whether 
certain  testimony  pertaining  to  some  of  the  sociological  effects  of 
busing  should  be  admitted  or  not.    Sylvia  Demarest,  one  of  the  attor- 
neys fcr  the  plaintiffs,  argued  that  such  testimony  was  irrelevant 
and  a  waste  of  the  court's  time.    Responding  to  the  allegation  that 
opinions  on  the  subject  were  not  settled  in  the  scientific  community, 
Taylor  said. 

Well,  because  experts  happen  to  disagree,  I  can't  see  that 
as  a  reasoOpW^y  a  court  ought  to  exclude  the  testimony  of 
one  expert. 

Further  on  the  court  said. 

Well,  I  think  it  goes  to  the  weight  of  it.    That*s  often 
true  of  matters  that  are  relevant  or  irrelevant.    It  may 
not  have  any  weight  whatsoever,  that  could  well  be,  and  the 
court  can  exclude  it... We* re  talking  about  a  r..  min- 
utes and  I  think  it's  incumbent  on  the  court  to        c  '^y- 
body  have  their  day  in  court  and  that's  what  I  propose  to  do. 
So  I'm  going  to  overrule  the  objection.    Now,  what^weight  the 
court  gives  to  it,  that's  something  else  entirely- 

At  one  point  during  the  hearings,  Kathlyn  Gilliam,  a  member  of 

the  school  board,  testified  about  her  experiences  as  a  member  of  the 

judg's  tri-ethnic  committee.    When  she  told  the  group  present  in  the 

courtroom  that  the  committee  had  been  unsuccessful  in  monitoring  the 

city's  desegregation  efforts,  and  when  asked  why,  she  responded:  "Because 

basically  the  committee  had  to  depend  upon  information  and  cooperation  of 

the  DISD  and  the  committee  was  not  afforded  that  courtesy,"    Si,e  also 

said  that  the  school  board  had  never  discussed  ways  to  easy  desegregation 

since  she  had' been  elected  to  it  in  1974.    Whitham  unsuccessfully  objected 

to  her  testimony  on  the  ground  that  as  an  individual  she  had  no  right  to 
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speak  for  the  board's  actions. 
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argue  or  ask  the  questions  in  the  courtroom. 

Another  issue  that  the  court  had  to  grapple  with  was  whether 
certain  testimony  pertaining  to  some  of  the  sociological  effects  of 
busing  should  be  admitted  or  not.    Sylvia  Demarest,  one  of  the  attor- 
neys for  the  plaintiffs,  argued  that  such  testimony  was  irrelevant 
and  a  waste  of  the  court's  time.    Responding  to  the  allegation  that 
opinions  on  the  subject  were  not  settled  in  the  scientific  community, 
Taylor  said. 

Well,  because  experts  happen  to  disagree,  I  can't  see  that 
as  a  reasonpW^y  a  court  ought  to  exclude  the  testimony  of 
one  expert. 

Further  on  the  court  said. 

Well,  I  think  it  goes  to  the  weight  of  it.    That's  often 
true  of  matters  that  are  relevant  or  irrelevant.    It  may 
not  have  any  weight  whatsoever,  that  could  well  be,  and  the 
court  can  exclude  it,. .We' re  talking  about  a  matter  of  min- 
utes and  I  think  it's  incumbent  on  the  court  to  let  every- 
body have  their  day  in  court  and  that's  what  I  propose  to  do. 
So  I'm  going  to  overrule  the  objection.    Now,  whatpweight  the 
court  gives  to  it,  that's  something  else  entirely. 

At  one  point  during  the  hearings,  Kathlyn  Gilliam,  a  member  of 

the  school  board,  testified  about  her  experiences  as  a  member  of  the 

judg's  tri-ethnic  committee.    When  she  told  the  group  present  in  the 

courtroom  that  the  committee  had  been  unsuccessful  in  monitoring  the 

city's  desegregation  efforts,  and  when  asked  why,  she  responded:  "Because 

basically  the  committee  had  to  depend  upon  information  and  cooperation  of 

the  DISD  and  the  committee  was  not  afforded  that  courtesy,"    She  also 

said  that  the  school  board  had  never  discussed  ways  to  easy  desegregation 

since  she  had* been  elected  to  it  in  1974.    Whitham  unsuccessfully  objected 

to  her  testimony  on  the  ground  that  as  an  individual  she  had  no  right  to 
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argue  or  ask  the  questions  in  the  courtroom. 

Another  issue  that  the  court  had  to  grapple  with  was  whether 
certain  testimony  pertaining  to  some  of  the  sociological  effects  of 
busing  should  be  admitted  or  not.    Sylvia  Demarest,  one  of  the  attor- 
neys for  the  plaintiffs,  argued  that  such  testimony  was  irrelevant 
and  a  waste  of  the  court's  time.    Responding  to  the  allegation  that 
opinions  on  the  subject  were  not  settled  in  the  scientific  community, 
Taylor  said. 

Well,  because  experts  happen  to  disagree,  I  can't  see  that 
as  a  reasonpW^y  a  court  ought  to  exclude  the  testimony  of 
one  expert. 

Further  on  the  court  said, 

Well,  I  think  it  goes  to  the  weight  of  it.    That's  often 
true  of  matters  that  are  relevant  or  irrelevant.    It  may 
not  have  any  weight  whatsoever,  that  could  well  be,  and  the 
court  can  exclude  it... We 're  talking  about  a  matter  of  min- 
utes and  I  think  it's  incumbent  on  the  court  to  let  every- 
body have  their  day  in  court  and  that's  what  I  propose  to  do. 
So  I'm  going  to  overrule  the  objection.    iJow,  what;,weight  the 
court  gives  to  it,  that's  something  else  entirely,"^ 

At  one  point  during  the  hearings,  Kathlyn  Gilliam,  a  member  of 

the  school  board,  testified  about  her  experiences  as  a  member  of  the 

judg's  tri-ethnic  committee.    When  she  told  the  group  present  in  the 

courtroom  that  the  comnittee  had  been  unsuccessful  in  monitoring  the 

city's  desegregation  efforts,  and  when  asked  why,  she  responded:  "Because 

basically  the  committee  had  to  depend  upon  information  and  cooperation  of 

the  DiSD  and  the  committee  was  not  afforded  that  courtesy."   She  also 

said  that  the  school  board  had  never  discussed  ways  to  easy  desegregation 

since  she  had' been  elected  to  it  in  1974.    Whitham  unsuccessfully  objected 

to  her  testimony  on  the  ground  that  as  an  individual  she  had  no  right  to 

speak  for  the  board's  actions. 
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Another  witness  at  the  hearings  was  Or.  Francis  Chase,  who 
testified  about  a  study  he  conducted  in  1976  concerning  the  distribu- 
tion of  resources  throughout  the  school  district.    His  study  showed 
that  the  distribution  of  resources  was  disparate  between  schools  and 
in  wealthy  neighborhoods  and  schools  in  lower  socioeconomic  areas.  He 
also  found  that  black  and  Mexican-American  students  usually  attended 
school  in  order  buildings  'and  had  less  adequate  educational  materials 
avail  able. 

The  court  also  heard  testimony  from  David  Armor  who  was  retained 
by  the  North  Dallas  group  of  intervenors  in  the  case.   Armor  told  the 
assembled  group  that  the  decline  in  Anglo  enrollment  that  had  been  pro- 
ceeding steadily  for  several  years  at  a  rate  of  10  percent  a  year  would 
continue  unabated  and  probably  accelerate  no  matter  what  desegregation 
plan  was  ordered. The  tJorth  Dallas  intervenors  also  brought  to  the 
hearings  the  director  of  research  for  the  Memphis  school  district,  who 
argued  that  the  only  way  for  a  desegregation  plan  to  be  successful  v/as 
to  assign  black  students  from  the  inner  city  to  the  periphery  of  the 

school  district.    He  said  that  white  students  bused  in  Memphis  schools 
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simply  did  not  show  up  for  classes. 

Repeatedly  throughout  the  hearing,  Whitham  objected  to  the 

court's  concerning  itself  with  anything  except  student  assignment  matters 

on  the  ground  that  it  would  take  power  over  schools  away  from  school  boards 

(Whitham). ..not  being  monitored  by  officers,  appointees  or 
the  structures  of  the  Federal  Courts  that  ultimately  will 
take  from  local  school  authorities  local  schools  and  in  the 
end  1f  you  want  to  deal  with  the  phenomenon  of  white  flight, 
it  is  the  frustration  of  certain  citizens  with  too  much 
outside  control  of  their  school  authorities  that  causes  them 
to  throw  up  their  hands  perhaps  as  much  as  who  sits  next  to 
somebody  in  a  school  room. 
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Let  me  ask  you  this  question.    Do  I  understand  the  bur- 
den of  your  objection  to  what  we  might  anticipate  the 
Plaintiffs'  filed  plan  is  and  that  the  only  thing  the 
court  should  consider  is  the  formulation  of  elementary 
and  secondary  student  assignment  plans  and  nothing  else? 

(Whitham)  Yes,  sir. 

Then  would  it  be  your  decision  under  the  authorities  that 
we  have  had  occasion  to  review  from  the  Fifth  Circuit  over 
the  past  ten  or  fourteen  years  where  school  boards  have 
done  everything  in  the  world  to  avoid  providing  equal  edu- 
cation for  all  students  regardless  of  race,  that  all  of 
■^hat  should  be  overlooked  and  that  the  court  should  make 
no  attempt  to  see  that  equal  education  as  pointed  out  in 
the  Calhoun  v.  Cook,  the  Atlanta  case,  as  being  accomplished 
and  just  forget  about  that,  just  turn  it  back  and  say  this 
court  has  no  responsibility  except  to  try  to  desegregate 
the  schools  under  the  student  assignment  plan? 

(Whitham)    Student  assignment  plan  means  assigning  students 
to  buildings.    Student  assignment  plans  do  not  mean  an 
order  that  says  what  curriculum  is  to  be  taught  in  a  cer- 
tain school. 

I  am  not  talking  about  curriculum,  I  am  talking  about  seeing 
that  the  same  education  is  provided  for  all  students,  does 
the  court  have  no  responsibility  in  that  connection?- 

(Whitham)    You  do  have  responsibility  under  the  six  Green 
criteria  for  seeing  to  that,  that  is  not  really  at3issue 
here,  because  v/e  are  passed  the  liability  phase... 


(Whitham)...!  repeat,  we  are  now  going  far  afield  into  a 
study  of  instruction  in  the  DISD  and  if  this  case  is  to  ever 
end  it  will  be  a  long  drawn  out  proceeding  if  we  are  to  get 
into  what  is  the  best  v/ay  to  teach  reading  and  writing 
within  the  DISD. 

Well,  are  you  asserting  that  the  Court  should  have  no  con- 
cern for  any  evidence  whatsoever  with  reference  to  the 
past  performance  of  the  DISD? 

(Whitham)    By  past  performance  if  you  meant  that  some  student 
had  been  deprived  of  his  constitutional  rights  having  been 
discriminated  against  that  is  one  thing.    Whether  or  not  the 
school  district  is  very  effective  in  teaching  any  particular 
student  In.  the  district  without  regard  to  race  how  to  read 
or  write  or  comprehend  — 

Well,  Tm  not  interested  in  that  particularly.  ...The  ques- 
tion raised  is  as  to  discrimination. 
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(Whitham)    What  we  are  about  to  get  into  is  not  discrimi- 
nation, we  now  have  a  witness  who  is  going  to  talk  about 
education  in  general.  ...I  share  the  court's  concern  as 
I  said  on  yesterday  with  education,  but  we  are  here  to 
assign  pupils  to  buildings. 

You  sdiy  that's  all  there  is  to  it? 

(Whitham)    Yes,  sir. 

Well,  I  will  overrule  the  objection. 

*  *  * 

(Whitham)    Your  Honor,  on  that  basis.  Defendants  object  on 
the  grounds  and  for  the  reasons  given  in  their  objections 
to  evidence  on  matters  other  than  student  assignment  plans 
which  was  presented, to  the  court  by  the  Defendants  at  the 
commencement  of  these  proceedings. 

To  be  consistent,  I  will  overrule  the  objection.    I  still 
think  the  admission  of  these  matters  doesn't  mean  that  the 
court  is  going  to  take  over  the  school  district  necessarily, 
but  as  it  may  or  may  not  affect  the^issue  before  the  court, 
they  will  be  admitted  in  evidence. 


Whereupon  Taylor  gave  Whitham  a  standing  objection  to  this  sort  of 
evidence. 

Well,  of  course  v/e'ce  in  equity.    We're  concerned  with  the 
equitable  powers  of  the  court,  are  we  not,  in  fashioning 
a  remedy, for  a  Constitutional  violation? 

(Whitham)  Exactly.    But  not  a  remedy  for  a  violation  of 
the  1964    jvil  Rights  Act. 

Well,  let  me  ask  you  this—  that's  a  predicate  for  the  next 
question,  which  is  that  the  court's  powers       its  equitable 
powers  are  rather  broad  iBnthis  context,  are  they  not,  in 
fashioning  a  remedy?   

On  another  occasion,  Whithau,  after  quoting  from  Jack  Lowe's 
comments  on  December  18  to  the  effect  that  the  Alliance  did  not  consider 
itself  a  "Tri-ethnic  Committee"  but  were  simply  citizens  made  the  fol- 
lowing statement: 


(Whitham)  Y  our  Honor,  I  respectfully  submit  that  all  that's 
before  the  court  is  the  rratter  of  student  assignment  and  that 
we  have  here  but  one  mom  illustration  of  a  group  of  citizens, 
interested  citizens,  I'm  sure,  seeking  to  achieve  what  they 
perceive  to  be  the  best  education  to  be  offered  in  the  DISD. 
But,  I  respectfully  submit  that  the  Equal  Protection  Clause  of 
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the  Constitution  cannot  and  should  not  be  used  to  let 
each  individual  citizen  or  group- of  citizens  within  any 
given  school  district  use  a  hearing  to  devise  a  student 
assignment  plan  to  impose  their  concepts  and  will  and 
judgement  of  what  is  proper  education  upon  a  duly  elected 
school  board.    Otherwise  the  process  of  government  in  this 
country  becomes  not  governed  by  local  school  authorities 
but  governed  by  a  judicial  system  under  the  guise  of  the 
Equal  Protection  Clause. 

Well,  of  course,  I  had  and  will  continue  to  be  consistent 
about  that  objection  and  will  overrule  it.    We're  going 
to  follow  the  technical  procedures  so  that  the  record  is 
clear. 

I  have  consistently  been  of  the  opinion  and  whether  I've 
said  it  in  so  many  words  or  not,  I  don't  know,  but  I  will 
say  it  now.    But  I  think  there  are  matters  before  this 
court  other  than  a  simply  student  assignment  plan.  Those 
matters  were  before  —  other  matters  other  than  that  were 
before  the  court  in  1971  and  I  coninented  before,  after  the 
Fifth  Circuit  handed  down  its  opinion  in  this  case  that 
even  though  the  court  had  adopted  a  good  part  of  the  scnool 
board's  plan  that  v/as  submitted  to  the  court  in  1971  it  had 
not  carried  through  on  a  lot  of  things  that  it  offered  to 
do  in  connection  with  education  in  Dallas.    Now,  I  have 
also  consistently  said  and  will       and  If  it's  not  proper 
procedure  in  a  desegregation  case,  that's  unimportant.  I 
think  there's  a  good  deal  more  to  a  desegregation  case  than 
simple  student  assignment  and  I  adhere  to  that.    I  have 
said  on  more  than  one  occasion  and  would  repeat  it  if  it's 
necessary,  that  L  was  concerned  with  the  v/elfare  of  Dallas. 
I  happen  to  think  a  good  deal  of  this  city  and  this  community. 

I've  called  on  or  did  call  on  the  business  leaders  of  th1^ 
city.    I  have  consistently  said  this  is  a  problem  for  more 
people  or  everyb.ody  in  this  community,  not  just  the  court 
and  the  court  alone.    And  I  have  wanted  and  used  the  vehicle 
of  the  Dallas  Alliance  which  has  taken  an  interest  in  the 
matter  to  get  some  input  from  the  —  a  cross  section  of  our 
community  life.    And  now  what  the  court  will  do  with  it,  of 
course,  I  expect  to  hear  from  the  parties  through  their  attor- 
neys.   Now,  whether  the  —  the    Dallas  Alliance  hasn't  under- 
taken to  appear  here  through  an  attorney  and  because  I'm 
going  to  consider  it  and  because  it  is  before  the  court,  it 
will  be  put  in  evidence  and  will  go  from  there.    Now,  what 
the  ultimate  effect  is,  of  course,  is  subject  to  the  argu- 
ments, the  presentation  and  the  position  of  the  attorneys. 
And  of  course,  the  court's  going  to  hear  from.-them  

Throughout  the  trial,  Taylor  asked  witnesses  a  number  of  ques- 
tions, though,  for  the  most  part,  he  simply  listened  to  what  they  had  to 
say  without  interrupting  them.    One  question  that  he  addressed  to  Estes: 
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Let  me  ask  this  one  question:    Your  experience,  Dr.  Estes, 
has  been  tnat  the  tipping  point  is  thirty  percent,^in 
other  words,  if  it  goes  to  thirty-one  percent  — 

Further  on  he  questioned  Dr.  Charles  Willie  about  the  use  of  monitors 
in  Boston: 

You  mentioned  monitoring,  what  type  of  monitoring  system 
has  been  set  up? 

Now,  were  they  (the  monitors)  appointed  by  the  Court? 

Did  they  hear  complaints  from  patrons  of  the  school 
district?^^^ 

And  then  his  own  expert.  Dr.  Hall: 

There  has  been  some  testimony  Dr.  Hall,  about  monitors  of 
the  desegregation  process  and  the  court's  order  in  connec- 
tion with  it.    Do  you  have  an>'  opinion  about  how  that 
should  be  accomplished?  ^ 

Another  question  tnat  Taylor  placed  to  Or.  Hall  related  to  magnet  schools: 

I  have  one  other  question  I  wanted  to  ask.  Dr.  Hall.  What's 
your  view  of  magnet  schools  and  their  impact  on  desegregation?^^ 

Taylor  also  directed  a  question  at  David  Armor  when  he  was  on  the  stand: 

Well,  then,  let  me  ask  this:    Have  you  ever  studied  whether 
or  not  there  was  any  equality  of  educational  opportunity 
in  the  different  .schools  after  entry  of  one  of  these  dese- 
gregation orders? 

La.ter,  he  questioned  another  witness ,  Dr.  Ledson,  concerning  desegregation 
in  Atlanta: 

Well,  then,  would  you  say  that  the  goal  or  that  by  desegre- 
gation was  meant  integration  of  the  races? 

Then  getting  back  to  this  question  of  integration  or  desegre- 
gation of  the  races.    Well  now,  what  did  you  think  about  this 
last  opinion  of  the  Fifth  Circuit,  the  Calvin  v.  Cook  (sic) 
case  where  they  said  that  the  aim  of  the  Fourteenth  Amend- 
irent  guarantee  of  equal  protection  on  which  this  litigation 
is  based  is.  to  assure  that  state  supported  educational  oppor- 
tunity is  afforded  withoiit  regard  to  race?    It  is  not  to 
achieve  racial  integration  in  public  schools. 

Well,  do  you  feel  that  in  Atlanta  you  accomplished  equal 
educational  opportunity? 

With  its  racial  composition  now,  the  school  district,  can  it 
accomplish  this  goal  that  you  mentioned,  of  every  school 
being  a  magnet  school,  so  to  speak? 
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Toward  the  very  end  of  the  hearing  there  was  some  discussion  over 

whether  it  makes  sense  to  have  testimony  concerning  the  impact  on  each 

of  the  plans  that  has  been  introduced  of  suggested  changes  in  the 

boundaries  that  are  drawn: 

And  what  effect  it's  going  to  have  is  hard  to  say.  Of 
course,  the  Court  could  start  now  and  draw  a  whole  plan 
and  not  pay  any  attention  to  anybody;  that's  one  c;  the 
problems  with  .this  kind  of  case.    As  everybody  knows  I 
pretty  well  opened  the  door  to  hearing  everything  within, 
of  course,  I  am  or  we  are  all  limited  somewhat  by  the 
time  factor  because  there  has  99^4^0  be  an  end  somewhere, 
^  but  I  will  hear  this  testimony. 

Finally,  Taylor  commented  at  the  end  of  the  hearing: 

Thank  you,  attorneysy,  ladies  and  gentlemen,  for  your  very  fine 
arguments.    I  realize  that  you're  relieved  because  you  have 
had  your  say,  so  to  speak.    The  tumult  and  the  shouting 
dies.    But  I  rather  hate  to  —  for  you  to  stop,  because, 
after  all,  the  buck  stops  here.    And,  of  course,  I  am 
certainly  mindful  of  the  awesome  responsibility  that  is 
involved  in  a  case  of  this  kind  because  it  certainly  affects 
many,  many  lives. 

In  any  event,  I  hope  to  come  forward  with  an  answer  rather 
promptly,  in  light  of  the  time  that  we  have  taken   ^ 

Before  the  hearing  was  over,  Councilwoman  Refroe  submitted  her 
own  desegregation  plan  to  the  court.    Her  proposal  involved  the  use  of 
special  high  schools  modeled  after  Skyline  High  which  she  contended  would 
aid  integration  efforts  because  students  from     roughout  Dallas  would  be 
interested  in  attending.    She  also  criticized  the  Dallas  Alliance  as 
unrepresentative  of  "average  people." 

Shortly  before  ruling  on  the  desegregation  plans  before  him, 
Taylor  met  with  a  group  of  distressed  parents  in  a  conference  at  which 
he  pemiittad  reporters  to  be  present.    Originally,  he  had  planned  to 
meet  with  one  black  woman  and  her  husband,  but  a  group  of  parents  showed 
up  and  he  decided  to  meet  with  the  entire  group  because  they  felt  that 
they  had  not  been  heard  during  the  five  week  hearing.    The  group,  repre- 
sentatives of  a  south  Dallas  organization.  Concerned  Parents  to  Save  the 
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Children,  charged  that  the  school  district  had  used  the  1971  order 

in  the  case  to  fail  to  educate  black  children.    They  also  criticized 

the  Dallas  Alliance  as  not  representative  of  blacks  in  Oak  Cliff  or 

South  Dallas.    Taylor  reportedly  told  the  group,  "there  is  a  limit  to 

what  the  court  can  do,"  but  also  said  that  despite  the  fact  that  it 

would  be  difficult  to  eliminate  the  vestiges  of  discrimination  in  the 
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school  system,  he  was  going  to  try. 

Judge  Taylor's  Decision 

On  March  10th,  Taylor  handed  down  a  ruling  in  the  case  which 
adopted  the  Alliance  plan  in  large  measure,  but  left  the  details  of  stu- 
dent assignment  to  be  prepared  by  the  school  district  by  March  24th.  He 
spoke  of  the  plan  as  h  is  "best  shot"  for  providing  quality  education  in 
Dallas,  but  continued,  '*I  am  sure  I  have  left  something  out.    We  can't 
expect  to  satisfy  everyone."    In  directing  the  school  district  to  prepare 
a  student  assignment  plan,  Taylor  said,  however,*  "there  is  a  great  deal 
more  at  stake  than  student  assignments,  that  is,  the  future  and  welfare 
of  this  city."^^^ 

He  adopted  the  provision  of  the  task  force  plan  that  naturally 
integrated  areas  of  the  city  remain  untouched  by  busing.    "I  am  hopeful 
that  this  one  will  work  this  time.    We  have  had  five  years  of  this  ques- 
tion being  before  the  people.    But  there  has  been  a  change  in  the  atmos- 
phere in  Dallas.    I  think  everybody  is  kind  of  tired  of  worrying  about  it, 
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including  niyself,"  he  said. 

Under  the  plan  a  number  of  one-race  schools  would  remain  in  the 
district;  just  how  many  would  depend  upon  the  student  assignment  plan 
designed  by  che  school  district.    Taylor  said  that  he  was  allowing  the 
one-race  schools  because,  "I  think  there  is  a  new  move  in  the  courts  for 
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one-race  schools,'*  and  then  he  proceeded  to  quote  again  from  the  Fifth 
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Circuit's  opinion  in  Calhoun  v.  Cook  ^    to  the  effect  that  the  aim  of 

the  Fourteenth  Amendment  is  to  see  that  state  supported  educational 
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opportunity  is  afforded  to  all  without  regard  to  race. 

In  other  coimients  made  shortly  after  his  ruling  Taylor  said 

that  he  was  impressed  by  the  Dallas  Alliance  proposal  in  part  because  of 

the  people  who  wrote  it.    He  said  that  it  caught  his  attention  because 
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the  members  of  the  task  force  "did  not  purport  to  represent  anyone." 

In  discussing  how  he  had  decided  to  formulate  the  desegregation  plan  that 

he  chose,  Taylor  said, 

We  had  a  substantial  loss  of  Anglo  students  after  the  1971 
desegregation  order.    The  fact  remains  that  we  lost  40,000 
white  students.    That  was  an  important  factor  in  drawing  up 
this  plan,  deciding  which  plan  would  be  effective. 

There  are  going  to  be  some  who  say  it  is  because  of  the  busing 
in  1971  (that  caused  the  loss  of  the  white  studentsLp 
you  look  at  the  busing  order,  it  v/as  very  moderate. 

Taylor  went  on  to  discuss  the  magnet  schools: 

I  think  the  most  important  thing  in  the  desegregation  pro- 
cess is  the  magnet  schools.    These  magnet  schools  should  and 
will  draw  students  from  all  ethnic  backgrounds. 

If  people  think  that  overnight  you  will  all  of  a  sudden  dese- 
gregate the  schools  with  niagnQt  schools,  well,  that  won*t 
happen.    But  they  will  help. 

The  day  after  Taylor's  ruling  the  Board  of  directors  of  the 

Dallas  Alliance  voted  to  support  implementation  of  the  judge's  order 

and  asked  the  community  to  join  them.    Of  the  23  members  of  the  board 

who  were.'present  at  the  meeting,  22  voted  in  favor  of  supporting  thi 
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desegregation, plan . 

Other  reaction  to  the  judge's  order  was  somewhat  mixed.  Rene 
Martinez,  one  of  the  Chicano  members  of  the  task  force,  said,  '*rm 
basically  pleased.    I  think  the  community  can  be  very  open  to  this  plan." 
Dr.  Geisel  said  that  he  was  "relieved"  but  that  the  rest  of  the  issue 


-90- 


349 


was  before  the  school  board,    Martinez  was  particularly  pleased  at 
the  judge^s  adoption  of  the  Alliance  plan  on  the  issue  of  the  adminis- 
trative quotas.    He  was  also  pleased  that  Taylor  had  ordered  that  bi- 
lingual education  be  provided  to  all  Chicano  students  who  need  it.'^^^ 

Plaintiffs  attorney,  Sylvia  Demarest  said,  '*We  still  don't 
know  what  the  plan  really  means."    She  said  that  they  wouldn't  decide  on 
an  appeal  until  they  saw  the  school  district's  assignments .^^^ 

Blacks  were  the  least  pleased  with  the  order.    "We  plan  to  do 
anything  we  can  to  get  this  plan  appealed,"  said  a  reoresentative  of  the 
black  Oak  Cliff  parents  group.  United  Parents  for  Quality  Education. 
Dr.  Charles  Hunter,  who  drew  up  the  NAACP*s  plan,  said  that  Taylor's  order 
left  too  many  one-race  schools.    Cunningham  questioned  whether  the  plan, 
which  would  leave  South  Oak  Cliff  an  all-minority  subdistrict,  could  with- 
stand the  test  of  constitutionality.    "All  of  us  agree  that  magnet  schools 
are  good,  but  they're  not  the  only  answer,"  he  said.    Emerging  from  a 
meeting  of  black  leaders  who  discussed  Taylor's  plan,  Clyde  Clark,  a 
black  businessman  and  member  of  the  task  force,  said  that  there  was  no 
consensus  in  the  group  and  that  they  would  read  the  plan  further  before 
commenting  on  other  issues.    Black  community  activist  Al  Lipscomb  blasted 
the  plan,  saying  that  the  judge  "threw  the  ball  aivay."'^^^ 

Some  of  the  Dallas  School  Board  members  indicated  ineir  dislike 
of  that  part  of  Taylor's  order  which  would  require,  following  the  Alliance 
proposal,  that  the  top  185  administrative  positions  in  the  school  district 
reflect  the  racial  makeup  of  the  city  within  a  three  year  period.  Under 
the  proposal,  top  administrative  positions  would  be  approximately  44 
percent  Anglo,  44  percent  black,  and  12  percent  Mexican-American.  The 
respective  percentages  at  the  time  of  the  order  were  76  percent  Anglo,  18 
percent  black,  and  6  percent  Mexican-American.^^^ 
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About  a  week  after  the  order  was  handed  down  by  the  court,  a 
coalition  of  25  Mexican  American  groups  in  the  city  decided  to  formally 
endorse  Taylor's  plan.    One  representative  of  the  group  said  that  Mexican- 
Americans  "come  out  smelling  like  a  rose.'*   Another  was  quoted  as  saying 

that  the  desegregation  plan  meant  that  "we're  getting  many  of  the  things 
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we've  been  asking  for." 

Commenting  on  the  success  of  the  minority  groups  on  the  task 
force  to  get  what  they  wanted  included  in  the  Alliance  proposal,  Sylvia 
Demarest  said  that  the  Mexican-Americans  got  quite  a  bit  given  their  ini- 
tial position,  whereas  it  appeared  that  blacks  got  less  than  they  could 
have.    Rene  Martinez  attributed  the  failure  of  the  blacks  to  get  as  much 
as  they  might  have  gotten  to   his  own  feeling  that  they  didn't  always 
know  what  they  v/anted.    Ron  White,  one  of  the  black  members  of  the  task 
force,  commented  that  ho  felt  that  the  black  members  of  the  task  force 

were  fairly  representative  of  the  black  conimunity,  but  that  it  was  true 
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that  the  more  militant  elements  of  the  city  were  not  represented. 

Martinez  said  that  while  the  Chicano  members  of  the  task  force 

communicated  with  the  Chicano  community,  the  blacks  on  the  task  force 

were  not  as  effective  in  keeping  the  black  community  and  especially  the 

NAACP,  who  were  intervenors  in  the  case,  informed  about  what  was  taking 
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place  in  the  task  force  meetings. 

After  announcing  that  they  supported  Taylor's  desegregation  order, 
the  Dallas  Chamber  of  Conmerce  informed  reporters  that  several  committees 
would  be  formed  by  the  Chamber  to  help  the  school  district  plan  the  devel- 
opment of  the  magnet  schools  and  to  help  publicize  and-  provide  leadership 

for  the  schools.    The  Chamber  also  said  that  it  would  help  raise  any  addi- 
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tional  funding  that  would  be  required  for  the  magnet  schools. 
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Concerned  about  the  disclosure  of  information  in  a  piecemeal 
fashion.  Judge  Taylor  cautioned  the  school  board  about  leaking  the 
details  of  the  board's  student  assignment  plan  to  the  press  before  it 
was  released  on  March  24th-    "What  I  said  was  that  until  they  had  a 
final  plan,  to  stop  stirring  up  the  community  by  leaking  a  partial  plan. 
I  do  not  like  the  community  being  stirred  up.    They  (school  officials) 
either  ought  to  stop  leaking  partial  plans,  or  open  up  the  whole  thing 
to  the  community  like  we  do  in  court.'*    Reportedly,  Whitham  told  a 
meeting  of  the  school  board  that  Taylor  was  upset  over  the  leaks  and  that 
somebody  could  end  up  in  jail  if  the  leaks  did  not  cease.    Taylor  later 

told  reporters  that  he  did  not  intend  his  concern  to  be  interpreted  as 
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a  sign  that  legal  action  would  follow,  however. 

Reports  from  inside  the  school  board  meetings  indicated  that  a 
majority  consensus  had  developed  among  board  members  that  the  district 
could  very  broadly  Interpret  the  guidelines  set  up  by  the  Alliance  and 
approved  by  Taylor,  sucn  tnat  the  school  district's  plan  could  differ  con- 
siderably from  the  intentions  of  the  Alliance.    Sources  also  said  that 
there  appeared  to  be  considerable  dissent,  particularly  from  minority  board 
members,  over  certain  provisions  and  language  in  a  draft  of  the  school  dis- 
trict's response  to  the  judge's  order.    Despite  the  board's  feeling  that  it 
could  broadly  'interpret  the  Alliance's  language.  Superintendent  Estes 
reportedly  told  the  board  that  the  Alliance  had  indicated  that  its  dnrs 
were  open  so  that  the  district  would  have  no  excuse  later  to  claim  that 
the  Alliance's  intentions  were  unclear. 

Additional  reports  confirmed  that  several  members  of  the  Dallas 
Alliance  met  with  the  school  board  after  they  learned  that  of  the  nearly 
16,000  students  to  be  bused  by  the  board  only  25  percent  would  be  white. 
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The  Alliance  members  told  the  board  that  the  preliminary  plan  would  not 
fly.    As  a  result  the  school  board i  on  a  5  to  1  vote,  with  three  ab- 
stentions, approved  a  plan  that  called  for  the  busing  of  2»400  more 
white  students  than  the  preliminary  plan.    Glyn  Strother  voted  against 

the  plan,  and  the  three  minority  members  of  the  board  abstained,  saying 
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that  they  had  not  had  time  to  assess  the  impact  of  the  change. 

In  another  vote  several  days  later,  the  board  decided  to  ask 
Taylor  to  delete  all  references  to  educational  programs  and  staffing 
policies  in  Its  final  desegregation  order.    In  a  6  to  3  vote,  with  the 
minority  members  of  the  board  dissenting,  the  board  asked  that  if  Taylor 
decided  to  retain  non-student  assignment  portions  of  his  plan  that  he  sub- 
stitute a  number  of  proposals  developed  by  the  board  for  the  plan  designed 
by  the  Alliance  task  force.    The  board's  proposals  would  have  eliminated 
the  administrative  quotas  and  the  early  childhood  education  program  that 
were  agreed  upon  by  the  task  force.   After  the  vote  the  minority  board 
members  said  that  the  board's  action  was  '*an  insult  to  the  court  and  a 
slap  in  the  face  to  this  district's  minority  parents  and  their  children." 
Dr.  Conrad  noted  that  the  board's  vote  might  force  a  more  extensive  busing 
order.    "I  say  if  they  don't  want  to  change  programs  then  let's  bus 
55,000  children  and  be  done  with  it.    Then  let's  see  v/hat  that  does  for 
education. "^^^    Dr.  Conrad  said  that  he  was  concerned  that  if  the  program 

elements  were  not  written  into  the  court's  order  schools  in  the  predomin- 
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antly  blc^ck  areas  of  the  city  would  loose  resources. 

About  this  same  time,  the  plaintiffs  submitted  their  objections 
to  Taylor's  March  10  order.    In  their  ♦.lotion  they  argued  that  the  findings 
of  the  Chase  report,  which  concluded  that  ''tiiere  is  still  a  gap  between 
intent  to  provide  equal  educational  opportunity  and  the  achievement  of 
this  goal,"  were  not  included  in  the  court  order,  and  if  not  set  out  in  it, 

-94- 

O 

ERIC 


"will  leave  the  appearance  that  little  or  no  facility  disparity  exists 
within  the  school  district*  that  little  or  no  resource  allocation  prob- 
lems existi  and  that  such  disparities  occur  along  racial  lines,''  Plain- 
tiffs asked  Taylor  to  state  In  his  order  that  the  school  district  has 
the  expertise  to  correct  disparities  and  that  there  Is  no  reason  for  not 
doing  so.    They  also  objected  to  the  court's  finding  that  young  children 
were  not  mature  or  coinpetent  enough  to  cope  with  problems  of  student 
transportatlon,^^^ 

Another  major  point  that  the  plaintiffs  took  Issue  with  was 
Taylor's  statement  that  the  school  district  had  acted  in  good  faith  In 
carrying  out  the  court's  earlle*^  1971  order.    "The  plaintiffs  respectfully 
submit  that  to  find  the  DISD  has  acted  in  good  faith  at  this  juncture, 
after  21  years  of  litigation  over  school  desegregation  in  Dallas,  ignores 
reality  and  flies  in  the  face  of  the  long  history  and  efforts  of  resistance 
engaged  in  by  the  DISD."      ^  plaintiffs  also  requested  that  Taylor  in- 
clude specific  steps  for  :  -pliance  with  the  administrative  quotas  that 
were  set  out  in  his  order;  Taylor  had  said  simply  that  the  school  district 

miist  bo  a  third  of  the  way  toward  reaching  the  goal  at  the  end  of  each 
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of  the  following  three  years. 

Concerned  that  too  many  students  v/ould  be  assigned  to  the  all-blacK 
South  Oak  Cliff  subdistrict  under  the  school  board's  plan,  the  Dallas 
Alliance  requested  that  Taylor  include  one  high  school  in  another  subdis- 
trict in  the  city  so  that  it  would  not  become  overcrowded.    The  Alliance 
also  requested  a  number  of  other  minor  changes  in  the  assignment  of  elemen- 
tary schools  to  the  city's  subdistricts.    Regarding  the  schO)l  district's 
request  that  all  references  to  educational  programs  be  deleted  from  Taylor's 
final  order,  Alliance  spokesperson  Jack  Lowe  said  that  they  would  make  no 
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rtcommondations  since  they  "Just  didn't  think  It  was  (their)  place  to 
respond  to  the  school  board/'   Nevertheless,  Lowe  said  that  there  was 
no  doubt  that  the  task  force  members  still  supported  the  educational 
programs  and  staffing  policies  recommended  In  their  proposal .^^^ 

The  Final  Order 

On  April  7th,  Taylor  handed  down  his  final  order  In  the  school 
desegregation  case,  directing  the  school  district  to  Implement  a  prograin 
that  would  Involve  the  busing  of  approximately  17,300  students.  Taylor's 
order  essentially  followed  through  with  his  earlier  March  10th  order  by 
directing  the  school  district  to  be  divided  up  into  six  subdistrlcts  and 
busing  only  4th  through  8th  graders,  most  of  them  in  three  of  the  subdis- 
trlcts,   Taylor  also  ordered  the  school  district  to  comply  with  the  admin- 
istrative quotas  developed  by  the  Alliance  and  approved  in  his  earlier 
order.  ^''^ 

The  district  court  judge  also  issued  a  5-page  supplemental  order 
chastizing  the  school  district  for  requesting  that  he  delete  all  refer- 
ences to  non-student  assignment  matters  in  his  final  ruling,    "The  court 
will  not  hesitate  to  say  that  it  taxes  the  court's  patience  to  have  this 
question  raised  again  after  it  was  raised  time  and  time  again  during  the 
hearings  and  after  the  court  specifically  adopted  the  concepts  embodied 
in  the  Dallas  Alliance  plan  regarding  these  matters.    If  the  court's  res- 
ponse to  this  objection  has  not  yet  registered  in  the  minds  of  the  defend- 
ants, it  is  this:    a  student  assignment  plan  cannot  operate  in  a  vacuum 
and  a  unitary  school  system  cannot  be  achieved  solely  by  mixing  bodies." 
He  also  warned  ^he  school  board  that  he  would  take  any  steps  necessary  to 
assure  equal  educational  opportunity  and  reminded  them  that  a  Federal 
court  judge  in  Boston  had  placed  a  high  school  in  receivership  because 


of  the  board's  Uck  of  cooperation.   Finally,  Taylor  questioned  the 
board's  good  faith:    "In  light  of  recent  actions  of  the  school  board 
which  appear  to  seek  the  dilution  of  the  expressed  Intentions  of  the 
court  regarding  equal  educational  opportunity,  one  wonders  whether  the 
establishment  of  a  unitary  school  system  and  the  provision  of  equal 
educational  opportunity  is  in  fact  being  pursued  in  good  faith. "^^^ 

Taylor's  order  also  required  the  establishment  of  four  magnet 
high  schools  within  one  year  and  three  more  by  1979.   A  number  of  magnet 
and  "vanguard"  schools  were  ordered  for  4th  through  6th  grade  and  7th  and 
8th  grade  students.    The  order  changed  in  only  minor  ways  the  student 
assignment  plan  adopted  by  the  board  on  March  22,  but  did  not  comply  with 
the  board's  request  that  all  non-student  assigntaent  portions  of  the  plan 
be  dropped. 

On  the  same  day  that  the  final  order  ivas  announced,  Brice  Cunning- 
ham said  that  he  hjd  been  authorized  to  file  an  appeal  of  the  order  by  the 
NAACP.    He  cited  the  maintenance  of  all  black  schools  in  East  Oak  Cliff  as 
the  reason  for  the  appeal,  stating  that  the  order  was  "unconstitutional."^**^ 
The  decision  to  appeal  the  court's  latest  order  was,  however,  a  decision 
that  split  the  local  chapters  of  the  fWACP  in  Dallas.  Cunningham 
announced  that  he  had  been  authorized  to  file  the  appeal  by  the  Oak  Cliff 
and  the  South  Dallas  branches  of  the  organization.    The  next  day,  H.  Rhett 
James,  president  of  the  John  F.  Kennedy  Branch,  said  that  his  branch  had 
not  authorized  the  appeal  and  did  not  intend  to  be  a  party  to  it.  Cunning- 
ham said  that. he  intended  to  go  through  with  the  appeal.    "Two  is  more 
than  one,"  he  commented. 

James  said  that  independent  branches  are  not  supposed  to  operate 
independently  on  communitywide  issues.    Nevertheless,  the  presidents  of  the 
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other  tv/o  branches  said  that  they  were  planning  to  meet  with  the 
regional  director  of  the  NAACP  to  discuss  the  issue  of  national  support 
of  the  appeal. 

Interestingly,  the  same  day,  the  Black  \hamber  of  Comn-erce 
announced  that  they  would  endorse  Taylor's  final  c  'er    i  the  desegrega- 
tion suit.    This  support,  the  first  since  the  case  began  in  1970,  was 
not  thet  surprising,  hov/ever,  since  it  v/as  announced  by  two  chamber  rep- 
resentc.tives  who  were  active  in  the  Alliance's  formulation  of  a  desegre- 
gation plan:    Clyde  Clark,  the  president  of  the  chambii^r  and  a  businessman 
who  was  a  member  of  the  Alliance  task  force,  and  Ron  White,  who  served  on 
the  chamber's  special  education  task  force,  was  also  a  member  of  the 
Alliance's  task  force  and  was  later  hired  by  the  Alliance  to  represent 
their  plan  on  appeal  to  the  Fifth  Circuit.    Clark  and  White  said  that  the 
benefits  to  be  derived  from  the  order  in  terms  of  education  far  outweighed 

its  weaknesses.    They  cautioned,  however,  that  if  the  order  was  not  fully 
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executr^d  the  school  district  v/ould  find  itself  back  in  court. 

-^Moreover,  according  to  newspaper,  reports,  a  number  of  Dallas' 
prominent  blacks  L/^came  involved  in  trying  to  dissuade  the  NAACP  from 
appealing  the  court's  order.    As  this  was  happening,  the  national  organiza- 
tion had  decided  to  support  the  apoeal.    Nathaniel  Jones  announced  on 
April  10th  that  the  national  organization  would  take  an  active  role  in  the 
appeal  and  would  help  to  pay  the  costs  involved.    Jones  said  that  the  full 

resources  of  the  national  oryanization  would  be  behind  the  appeal.  "This 
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is  a  very  serious  case  and  a  matter  of  sorr.:^  conscience." 

Seve'ral  Dallas  blacks,  including  Clyde  Clark  and  A.  Maceo  Smith, 
a  former  member  of  the  national  board  of  directors  cf  the  NAACP,  were 
scheduled  to  meet  with  NAACP  officials  to  get  them  to  hold  off  on  appealing 
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Taylor's  order.    They  were  trying  to  find  ways  to  keep  the  organization 
iTivolved  in  the  case  and  yet  forestall  an  appeal.    Toward  that  end, 
Dr.  Geisel  met  with  one  of  Taylor's  law  clerks  to  seek  an  explanation  of 
a  clause  in  the  judge's  opinion  to  the  effect  that  the  court  v/ould  re- 
tain jurisdiction  in  the  hope  that  the  IttACP  would  be  satisfied  with  the 
possibility  of  annual  court  hearings  at  which  they  could  raise  complaints 
about  the  implementation  of  the  court's  order. '^^^  * 

Jones  responded  to  these  reports  by  saying,  "I  don't  know  what 
the  problen.    s  down  there.    But  that  decision  has  been  made.    When  the 
decision  to  appeal  has  been  made  here,  in  this  office,  that's  it."^^^ 
The  school  board  attempted  to  decide  the  issue  of  whether  to 
appeal  the  court's  order  in  a  confusing  series  of  votes  that  began  on 
April  14th.    On  that  date,  the  board  voted  5  to  3  (Gilliam  was  out  of  town) 
not  to  appeal  the  order.    Board  members  Smith,  Fletcher,  and  Strotner 
voted  against  that  resolution.    The  resolution  also  stated  that  the  board 
would  reconsider  its  position  if  any  of  the  other  parties  in  the  lawsuit 
appealed. 

A  week  later,  after  the  NAACP's  announcement  that  they  would 
appeal  the  case  to  the  Fifth  Circuit,  the  school  board  voted  5  to  3 
(Fletcher  absent)  to  file  a  notice  of  cross-appeal  with  the  court.  The 
three  minority  members  of  the  board,  Gilliam,  Medrano,  and  Conrad,  voted 
against  the  cross-appeal.    A  surprise  resolution  to  withdraw  the  cross- 
appeal  if  the  fiAACP  withdrew  its  '^ppe.ii)  ended  in  a  4  to  4  tie,  with 
Hunter,  Haskins,  Judy,  and  Conrad  voting  in  favor  of  the  resolution,  and 


Gilliam,  Medrano,  Smith,  and  Strother  voting  against  it.    Medrano  and 
GilTiam  both  said  that  the  board  should  vote  firmly  in  favor  or  against  an 
appeal  rather  than  basing  their  decision  on  the  action  of  another  party. 
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Finally,  on  April  26th,  the  school  board  again  voted  in  favor 
of  a  cross-appeal,  directing  its  attorneys  to  defend  the  desegregation 
order  handed  down  by  Taylor.    In  a  subsequent  vote,  which  passed  6  to  3 
,no  names)  the  board  qualified  the  first  vote  by  directing  its  attorneys 
to  offer  alternative  arguments  promoting  the  board's  own  desegregation 
plan  if  the  court  found  Taylor's  plan  unacceptable.    In  a  third  vote, 
the  board  passed  the  resolution  which  had  been  defeated  in  a  tie  vote  the 
week  before;  they  voted  to  withdraw  their  appeal  in  the  event  that  the 
NAACP  withdrew    ts  own  appeal.    This  last  vote,  however,  was  somewhat 
insignificant  since  the  NAACP  had  by  this  time  held  a  mass  meeting  at 
which  it  raised  several  thousand  dollars  to  finance  its  appeal. 

Meanwhile  the  plaintiffs  were  involved  in  their  own  difficulties 
over  the  issue  of  an  appeal.    On  April  22nd,  six  of  the  original  plain- 
tiffs in  the  case,  without  the  knowledge  of  their  attorneys,  filed  notice 
in  federal  court  to  appeal  Taylor's  order,    Demarest  told  reporters  that 
she  knew  nothing  of  the  appeal,    "I  thought  we  had  talked  to  all  those 

people  and  had  agreed  that  unless  someone  else  filed  an  appeal,  we  would 
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give  this  plan  a  year  and  see  how  it  worked  out." 

It  was  clear,  however,  that  there  had  not  been  complete  agreement 

among  the  plaintiffs  as  to  whether  an  appeal  would  be  filed.    The  week 

before,  two  of  the  six  persons  who  ultimately  signed  the  appeal,  held  a 

press  conference  at  which  time  they  demanded  that  Demarest  file  an  appeal 
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or  remove  herself  from  the  case. 

Another  of  the  six  who  signed  the  appeal,  Ricardo  Medrano, 

brother  of  the  school  board  member,  said  that  he  had  gotten  some  pressure 

to  sign  the  appeal,  "Nothing  physical,  but  pretty  close.    There  were  some 

people  putting  pressure  on  me.    I  might  be  signing  some  other  paper  saying 
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Tm  against  an  appeal."  . 
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Five  days  later,  Demarest  and  Cloutman  filed  an  appeal  on 
behalf  of  two  of  the  plaintiffs  in  the  case,  Sam  Tasby  and  Ricardo 
Medrano.    The  decision  to  appeal  was  reached  after  meetings  were  held 
after  the  appeal  notice  was  filed  by  the  group  of  six  plaintiffs.  The 
notice  stated  in  part,  .''In  filing  this  notice  of  cross-appeal,  Ricardo 
Medrano  hereby  withdraws  his  prior  notice  of  appeal  filed  on  April  22nd. 

In  its  motion  for  a  stay  of  the  district  court's  order,  the 
NAACP  noted  a  number  of  points  that  it  found  objectionable  in  the  order, 
including  the  "confinement  of  26,000  students  in  a^'-black  schools  in 
the  proposed  East  Oak  Cliff  subdistrict,  the  failu)^   of  the  order  to  es- 
tablish magnet  high  schools  in  the  East  Oak  Cliff  subdistrict  and  estab- 
lish only  one  yanguard  school,  and  the  3-year  deadline  given  the  district 
to  comply  with  t^e  administrative  quotas  and  to  complete  the  magnet  schools 
program.    By  this  time  the  third  Dallas  branch  of  the  NAACP,  the  John  F. 
Kennedy  Branch,  had  decided  to  join  in  the  organization's  appeal  of 
Taylor's  order. 

The  motion  for  a  stay  of  the  judge's  order  was  denied  by  Taylor 
and  subsequently  by  the  Fifth  Circuit. 

Action  taken  by  school  officials  after  the  order  was  handed  down 
was  not  without  irony.    At  meetings  and  on  television  broadcasts  to  ex- 
plain the  impact  of  the  school  desegregation  order.  Superintendent  Estes 
praised  those  very  aspects  of  the  order  which  the  school  board  had  fought 
against  consistently  over  the  course  of  th$  hearings.    Estes  said  that 
certain  parts  of  the  plan  such  as  the  administrative  quotas,  early  child- 
hood education,  and  bilingual  education  made  the  plan  "educationally  sound, 
administratively  feasible,  and  financially  responsible.    I  think  we  owe  a 
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debt  of  gratitutde  to  Judge  Taylor,"  E'stes  told  a  group  of  business, 

governmental  and  religious  leaders.  School  board  president  Hunter  said, 

"You  don't  often  have  the  chance  to  work  out  the  mechanics  of  the 

court's  concepts.    When  you  look  at  school  districts  like  Boston  and 

Louisville  you  rea]:ze  that  If  they  had  had  a  cnance  to  re-do  the  plan 

once  they  knew  what  the  concepts  of  the  court  were  things  would  have 
been  different. "^^^ 

Taylor's  Handling  of  the  Suit 

In-  an  interview,  Taylor  spoke  of  his  conception  of  the  situation 
in  Dallas  in  1975  immediately  prior  to  the  second  set  of  hearings  in  the 
case.    He  said  that  he  realized  at  that  time  white  flight  was  a  fact  — 
and  that  it  was  necessary  to  get  away  from  idealism  to  practicalities 
like  the  fact  that  white  flight  v/ould  have  an  effect  on  the  tax  base  of 
the  city  along  with  other  adverse  effects.    "And  I  didn't  want  that  to 
happen  to  Dallas."    Taylor  said  that  he  thought  that  people  were  still  up- 
tight about  busing  but  that  the  time  was  ripe  for  something  to  be  done 
about  the  situation.    "I  don't  think  that  what  I  said  in  the  desegregation 
plan  would  have  produced  change  if  the  time  had  not  been  ripe."  His 
attitude  was,  "Now,  this  is  your  problem,  what  are  you  going  to  do  about  it?" 

Taylor  said  that  it  was  his  perception  that  the  school  district 
had  little  credibility  with  blacks.    "They  (the  school  district)  did  not 

cause  Oak  Cliff  (a  predominantly  black  section  of  Dallas),  but  they  did 
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do  some  things  that  caused  segregation  in  the  schools." 

After  he  chastized  the  business  community  in  September  of  1975, 
several  business  leaders  invited  him  to  breakfast.    Lov/e  had  called  him 
in  1971  to  see  what  could  be  done;  he  called  again  in  1975.    "The  response 
of  the  business  coirmrjunity  was  almost  unbelievable."    Taylor  said  that  he 


-102-  361 


362 

was  kept  informed  on  the  progress  of  the  task  force. 

On  the  subject  of  intervenors,  Taylor  said  that  he  kept  the 

door  open  to  many  people,  "I  didn't  discriminate."    "It's  better  to 

give  people  a  forum  than  to  slam  the  door  in  their  face,  particularly 

people  who  are  leery  of  courts."    On  the  other  hand  he  commented  that  it 

is  not  possible  to  have  an  election  in  the  courtroom.    But,  "It's  best 

to  get  everything  out  so  that  the  parties  can  argue  about  it."    He  said 

that  he  judges  the  intervenors  by  who  they  are:    "who's  talking,  what*s 
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their  bias."    "You  learn  what  to  accept  or  reject." 

ABOUT  THE  Alliance  plan  he  said,  "I  was  convinced  that  it  was  an 
excellent  plan."    He  said  that jthe  primary  concern  ought  to  be  in  kids; 
"the  function  of  a  school  district  is  education."    "What's  at  the  end  of 
the  bus  ride?"^^^ 

When  asked  v/hether  the  fact  that  the  Alliance  plan  was  a  compro- 
mise  solution  reached  by  a  group  of  people  should  have  any  impact  on  his 
judgment,  i.e.,  should  a  judge  be  bound  by  SMch  a  compromise,  Taylor 
replied  that  it  VMas  presented  as  a  whole  plan,  and  that  if  he  adopted  it  it 
would  not  do  justice  to  pick  out  things  that  he  simply  liked.    ''What  kind 
of  justice  is  this  to  reject  what  the  community  had  put  together."  He 
also  noted  that  it  really  was  a  compromise,  that  the  ethnic  groups  had 
given  up  something  in  order  to  get  something.    He  also  said  that  he  real- 
ized that  it  would  be  impossible  to  enter  an  order  that  would  be  univer- 
sally acceptable. 

Concerning  the  appeal  of  the  plan,  Taylor  said  that  he  had  not 
been  confident  of  the  outcome  on  appeal,  but  had  hoped  that  it  would  be 
left  alone;  he  had  hoped  that  it  would  not  be  appealed.    It  was  his  impres- 
sion that  thv^,  national  NAACP  put  pressure  on  the  local  chapters  to  appeal 
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the  ruling,  and  he  feels  that  the  NAACP  has  a  consistent  philosophy  of 

u    .  366 
mass  busing. 

Taylor  said  that  he  felt  that  he  has  to  live  by  the  constitu- 
tion; "that  must  be  the  law."   But  he  also  said  that  it  was  a  complex 
set  of  problems.    They  key  in  his  opinion  was  "to  find  a  solution  and 
adjust  it  to  constitutional  acceptance."    But  he  consistently  maintained 
that  "moving  bodies  around  fails  to  guarantee  good  education."  Expressing 
an  awareness  of  the  limitations  of  his  work  Taylor  commented,  "How  much 
can  a  court  order  accomplish?""^^^ 

Taylor  expressed  the  feeling  that  he  was  not  popular  with  the 
news  media  in  Dallas,  an  ironic  statement  in  view  of  his  willingness  to 
talk  with  reporters  about  the  case  on  a  number  of  occasions.    It  seems 
that  his  feeling  of  not  being  liked  was  more  of  an  expression  of  the  atti- 
tude of  the  media  toward  his  orders.    He  said  that  he  met  with  representa- 
tives of  the  Times  Herald  and  the  Morning  Hews  and  the  papers  softened 
their  stances  toward  him.    He  said  that  he  was  particularly  outraged  by 

one  editorial  by  the  News  that  was  critical  of  his  handling  of  the  desegre- 
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gation  case. 

Sylvia  Demarest  said  that  it  was  her  feeling  that  Taylor  never 
wanted  the  case  —  "he  never  wanted  to  make  the  decision."    She  said  that 
this  was  one  reason  why  he  delayed  the  hearing  for  so  long,  but  that  it 
is  also  true  that  many  of  the  delays  were  requested  by  the  plaintiffs. 

The  Dallas  Chamber  of  Commerce  cites  Judge  Taylor's  efforts  to 
unite  the  entire  Dallas  community  behind  the  desegregation  plan  as  a  major 
influence  on  the  business  community  and  its  willingness  to  become  involved: 

"The  business  community's  efforts  were  an  integral  part  of  the 
desegregation  plan.    Even  before  the  actual  court  order  was  handed  down. 
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the  business  community  was  making  efforts  to  insure  a  united  front 


in  support  of  the  plan. 


The  spirit  of  Judge  Taylor's  plan  was  massive  community  in 


volvement  in  the  desegregation  process.  He  called  for  all  groups 
civic,  religious  and  business  -  to  unite  behind  the  plan. 


Judge  Taylor  talked  about  the  necessity  of  Dallas  ''Keeping  It  Together 

This  speech  outlines  the  spirit  in  which  the  court  order  was  intended: 

"Keeping  It  Together  .  .  .  fogether" 
Honorable  William  H.  Taylor,  Jr. 
Volunteer  Appreciation  Day 
May  6,  1977 

Every  time  I  ge.t  the  opportunity  to  talk  about  our  exper- 
iences here  in  Dallas,  I'm  reminded  of  the  ten-year-old 
boy  who  came  home  from  Sunday  scfiool  and  his  mother  asked 
him  what  he  had  learned  that  day.    "Well..."  said  the  boy, 
"our  teacher  told  us  about  how  God  sent  Moses  behind  the 
enemy  lines  to  rescue  the  Israelites  from  the  Egyptians. 
He  brought  them  to  the  Red  Sea,  and  then  Moses  ordered  the 
enginc-ers  to  build  a  pontoon  bridge.    After  they  all  crossed 
over,  they  looked  back  and  saw  the  Egyptian  tanks  coming. 
Quick  as  a  flash,  Moses  grabbed  his walkie-talkie  and  asked 
the  Air  Force  to  send  bombers  to  blow  up  the  bridge  and 
save  the  Israelites." 

"Bobby!"  exclaimed  his  mother,  "Is  that  really  the  way  the 
teacher  told  the  story?" 

"Well,  not  exactly,"  Bobby  admitted.    "But  if  I  told  it  her 
way,  you'd  never  believe  it!" 

Well,  sometimes  I  think  that's  the  v/ay  people  from  other 
cities  are  going  to  feel  when  I  start  telling  them  about 
the  way  this  community  has  rallied  in  support  of  the  Dallas 
schools  in  implementing  school  desegregation.    I  just  know 
they're  not  going  to  believe  it  because  it  hasn't  happened 
this  way  before  in  any  comiTiunity  I  know  of  in  the  nation. 

From  its  very  beginnings,  "The  Dallas  Plan"  has  been  a  plan 
with  a  difference.    And  the  difference  has  centered  basi- 
cally on  the  amount  of  community  involvement  in  it... in  the 
planning  stages,  in  the  implementation,  and  because  of  the 
first  two— in  the  cormunity  support  that  this  city  has 
rallied  to  give  its  public  schools. 

In  late  1975  I  called  together  all  the  litigants  in  our  suit 
to  inform  them  that  I  had  asked  ^ballal las  Chamber  of  Commerce 


In  a  speech  before  the  Volunteer  Day  honors  on  May 


1977, 
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Alliance  Education  Task  Force  to  participate  in  the 
hearings  as  a  friend  of  the  court.    As  you  knov/,  this 
multi-ethnic  group  of  citizens  had  gone  out  and  ob- 
tained a  private  grant  to  help  develop  a  desegregation 
plan  and  had  been  working  for  some  4  1/2  months  visiting 
other  cities  and  school  districts  looking  for  new  and 
creative  ways  to  not  only  help  desegregate  the  school 
system  but  also  to  irnprove  the  quality  of  education. 
Naturally  I  saw  the  Alliance  Task  Force  as  an  ideal 
vehicle  for  compromise • 

It  was  my  thinking  that  a  gr*oup  of  citizens  with  a  multi- 
ethnic composition  could  come  up  with  a  plan  that  would 
be  acceptable  to  the  community  as  wall  as  the  main  actors 
in  the  suit,  and  in  early  1976,  when  the  Alliance  came  in 
with  a  new  concept  for  dest:jregating  Dallas  schools,  I 
accepted  it  and  ordered  the  school  district  to  work  out  the 
details  of  implementation. 

The  new  plan  was  much  more  than  a  student  assignment  plan. 
In  effect,  it  was  a  total  education  plan.    One  which  reor- 
ganized the  school  system  and  placed  great  emphasis  on 
instructional  strategies  and  community  participation. 

The  key,  of  course,  was  to  be  the  ccnuiii tment  and  support  of 
the  community  to  he'p  make  all  of  the  changes  work  for  the 
good  of  the  students. . .and  that  v;c  have  had  here.    If  there 
is  any  place  in  tho  country  today  that  has  lived  up  to  the 
theme  "Keeping  It  Together,  Together,"  it  is  certainly  the 
Dallas  community. . .and,  you,  the  volunteers,  are  the  ulti- 
mate expression  of  that  togetherness.    With  a  special  kind 
of  vision,  you  and  the  more  than  500  groups  who  have  adopted 
schools  and  served  unselfishly  to  assist  in  the  implementa- 
tion of  the  Dallas  Plan  to  date  —  you  have  seen  that  the 
city,  the  communit:y,  the  schools,  an.<i,  yes,  the  students,  are 
best  served  by  a  strong  and  dedicated  effort  to  concentrate 
on  the  improvement  of  education,  on  the  positive  things  to  be 
gained  by  addressing  what  can  be  improved  —  and  delivering 
on  that. 

From  the  very  first  day  that  the  Dallas  Plan  was  adopted, 
the  entire  citizenry  rolled  up  their  sleeves  and  got  busy. 
The  business  community  came  forth  to  provide  top  businessmen" 
and  other  leaders  in  their  fields  to  advise  in  the  establish- 
ment of  the  magnet  schools.    The  business  leadership  also 
got  involved  in  the  recruitment  of  students  and  now  continues 
its  commitment  by  providing  jobs  and  v/ork  experiences  for 
students  in  each  of  the  career  centers.    In  the  same  way, 
churches,  synagogues,  service  clubs  and  agencies,  realtors, 
area  colleges  and  universities,  youth  groups  and,  of  course, 
PTAs  .and  community  advisory  committees  all  pooled  their  vast 
resources  to  become  tutors,  advisors,  planners,  and  most 
importantly  —  the  friends  of  teachers  and  students  in  the 
system.    As  most  of  you  kno*^,  even  the  staff  and  administra- 
tors in  DISD  gave  a  great  deal  of  volunteer  time,  to  assure 
success  in  the  first  historic  year  of  our  three-year  plan. 


That's  why  I  am  particularly  pleased  to  be  here  today, 
to  add  my  ov/n  thanks  and  congratulations  for  your  jobs 
so  splendidly  well  done.    Tm  fully  v-.onvinced  that  the 
problems  of  public  education  cannot  be  separated  from 
the  problems  of  society  in  general.    If  schools  are  going 
to  succeed,  new  linkages  have  to  be  created  with  the  com- 
munity.   And  if  the  community  is  going  to  prosper  and  grow, 
its  members  have  to  provide  the  resources  necessary  to 
insure  quality  public  education.. .and  that's  where  you  out 
there  really  shine.    Your  personal  offerings  and  support 
have  directly  enlarged  the  partnership  of  public  education 
and  the  community  of  Dallas.    It's  in  your  hands  that  the 
success  of  public  education  rests,  and  for  what  you  have 
achieved,  I  give  you  my  respect  and  gratitude. 

The  real  challenge  is  now  ahead.    You've  come  through  the 
planning  and  implementation  stages  with  an  outstanding 
record.    But  v/hat's  been  achieved  will  be  for  naught  if 
your  hard  v/ork  and  commitment  doesn't  continue.    In  that 
respect,  I  wish  you  well. 

You  know,  I  am  a  grandfather  now.    The  new  generations  of 
tomorrow  are  developing  their  standards,  their  skills, 
their  values  that  they  will  carry  into  the  future,  right 
now,  right  under  our  noses,  every  day. 

I  think  that  those  students  who  are  experiencing  the  posi- 
tive and  unselfish  work  of  yours  will  also  have  something 
else  to  take  along  with  them.    I  think  that  they,  too,  will 
have  a  vision--Qnd  it  will  be  based  on  their  memories  of  how 
a  large  community  like  Dallas,  made  up  of  many  smaller  com- 
munities, of  people  of  every  race,  creed  and  background--how 
this  community  pulled  itself  together,  to  achieve  a  single 
important  goal,  the  search  for  quality  and  excellence  in 
education  for  its  children. 

Perhaps,  they  too,  in  the  years  to  come,  wilKbe  able  to 
'*Keep  It  Together,  Together..."  I  thank  you. ^'^^ 


After  the  1976  Order 

Throughout  the  late  spring  and  into  the  summer  of  1976,  the 
school  district  and  the  Dallas  business  community  geared  up  to  prepare 
the  city  for  the  implementation  of  tne  district  court's  plan.    In  May, 
1976,  well-known  members  of  the  business,  civic  and  religious  communities 
began  planning  a  Community  Forum  for  Education  to  inform  the  Dallas 


community  of  what  the  plan  entailed.    On  June  25  presentations  were  made 
by  educators  and  business,  religious,  civic,  and  Tiinority  leaders.  More 
than  500  persons  attended  the  workshop  and  indicated  their  suppoi't  of 
the  Dallas  plan.^^^ 

A  Dallas  businessman.  Jack  Miller,  responded  to  the  challenge 
put  forth  by  Superintendent  Estes  for  the  business  community  to  help  the 
schools.    Among  the  major  actions  taken  by  the  business  community  in  the 
city  were:    a  massive  public  relations  campaign  to  inform  the  community, 
the  development  of  a  adopt-a-school  program  w'th  the  goal  of  having  each 
target  school  in  the  district  adopted  by  a  bu5.*iness  in  the  area,  job 
training  and  placement  for  students  in  the  magnet  schools,  and  loaned 
executives  for  the  dev«jlopment  of  the  plan.    They  also  pledged  their  sup- 
port for  the  passage  of  the  $80  million  bond  issue  required  to  finance 
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implementation  of  the  court's  orders. 

Four  magnet  schools  were  opened  in  the  fall  of  1976;  a  transporta- 
tion institute,  a  business  and  management  center,  a  health  careers  center, 
and  an  arts  magnet  high  school.    Recruitment  efforts  for  tf\e  magnet  schools 
were  successful  beyond  the  expectations  of  those  involved;  almost  4,000 

students  were  enrolled  full-time  and  part-time  in  the  magnet  programs  that 
fall.373 

In  late  April  of  1978,  the  Fifth  Circuit  renianded  Taylor's  deci- 
sion back  to  the  district  court  for  reconsideraticr.  of  the  student  assign- 
ment portion  of  the  order.    The  appea'is  court  noted  that  the  district 
court  recognised  that  there  may  be  special  considerations  involved  in 
devising  a  school  desegregation  plan  in  an  urban  area  with  a  predomin- 
antly minority  enrollment  that  may  justify  the  maintenance  of  some  one-race 
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schools •    But  the  appeals  court  went  on  to  note  that  there  were  no 
adequate  time-and-distance  studies  in  the  record  in  ths  case  to  pro- 
vide a  basis  for  determining  whether  natural  ooundaries  and  traffic 
considerations  preclude  either  the  pairing  and  clustering  of  schools 
or  the  use  of  transportation  to  eliminate  the  large  number  of  one-race 
schools  still  existing  in  the  district. 

With  respect  to  the  non-student  assignment  portions  of  the 
order,  the  appeals  court  instructed  Taylor  that  these  should  be  recon- 
sidered in  light  of  the  relief  that  he  ultimately  orders.    They  stated, 
"Because  we  wish  to  grant  the  district  court  enough  latitude  on  remand 
to  devise  a  plan  that  will  be  workable,  we  are  not  binding  it  to  the 
present  non-student-assignment  portions  of  its  order,"    The  appeals  court 
also  affirmed  Taylor's  ruling  with  respect  to  Highland  Park.^^* 

Dissatisfied  with  the  appeals  court  decision  to  remand  the  case» 
in  May  of  1973  the  school  district  appealed  to  the  Supreme  Court,  In 
the  spring  of  1979  that  court  granted  a  hearing  and  oral  arguments  were 
scheduled  to  be  heard  in  the  fall  of  1979, 
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I.  Bcickqround 

St>  Louis;    the  Cltv^ 

The  St,  Louis  Arch~a  630-foot  stainless  steel  monument  on  the  western 
banks  of  the  Mississippi  River— symbol izes  the  City's  place  in  history  as 
the  "Gateway  to  the  West."    Founded  in  1763  by  French  fur  traders,  the  Gate- 
way City  became  the  last  stopping  point  for  the  great  pioneer  migrations  west 
from  Ohio,  Indiana  and  Illinois,    St,  Louis  was  also  the  eastern  terminus 
for  the  Pony  Express  and  the  first  Transcontinental  Railroad. 

St,  Louis*  real  population  boom  came  with  the  start  of  the  California 
Gold  Rush.    Betv/een  1850  and  1860,  the  City's  population  doubled  to  160,773, 
It  doubled  again  during  the  next  decade,  making  St,  Louis  the  country's  third 
largest  city  in  1870. 

Many  of  the  families  who  settled  in  St.  Louis  in  the  mid-1800 's  were 
German  immigrants  who  had  left  the  political  turmoil  of  their  native  states  in 
search  of  new  opportunity  in  a  new  land,    A  large  number  of  Irish  settled  in 
St.  Louis  during  those  same  years,  followed  by  Russian  Jews,  Italians  and 
Eastern  Europeans  after. :|890.    Still,  the  Germans—many  of  them  Catholic- 
remained  the  dominant  ethnic  group  within  the  City. 

St.  Louis  is  a  mere  62  square  miles  in  area.    The  City  rebuffed  consoli- 
dation pleas  from  497-square-mile  St.  Louis  County,  and  instead  ^'roze  its 
political  boundaries  in  1876.    The  City  and  the  County  remain  entirely 
separate  in  area  and  jurisdiction,  an  arrangement  which  has  come  to  be  the 
City's  undoing. 

St.  Louis  reached  its  population  peak  of  857,000  in  1950.    By  1970,  that 
figure  had  shrunk  to  622,000,  a  loss  of  over  200,000  in  twenty  years.    Most  of 
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loss  was  due  to  migration  to  St*  Louis  County,  now  wealthy  by  comparison  to 
the  Impoverished  City,  During  the  i950-70  period,  while  the  City's  popula- 
tion declined  by  over  a  fourth,  the  County's  more  than  doubled.  (See  Appendix  A) 

Moreover,  the  population  exodus  left  the  City  increasingly  black  and 
poor.    The  net  out-migration  of  whites  from  1950-1970  amounted  to  over  400,000, 
while  blacks  Increased  overall  by  100,000,    A  city  that  was  less  than  a  sixth 
black  at  the  end  of  World  ^/ar  II  was  more  than  forty  percent  black  in  1970. 
(See  Appendix  A) 

The  post-war  migration  out  of  the  City  resulted  from  a  host  of  factors: 
widespread  ownership  of  automobiles  combined  with  the  development  of  high- 
speed expressways,  an  abundance  of  flat  farmland  readily  developed  for  indus- 
trial and  residential  uses,  the  pull  of  jobs  in  the  County  provided  by  large 
manufacturers  and  business  that  located  there,  and,  perhaps  most  important, 
the  incentive  provided  by  the  federal  government  in  the  form  of  VA  and  FHA 
mortgage  loans.    Since  much  of  St,  Louis  was  urbanized  before  1900,  the  City 
had  a  housing  stock  that  was  old  and  expensive  to  maintain.    The  favorable 
terms  of  financing  new  suburban  property  under  VA  and  FHA  guarantees  proved 
irresistable  to  many  City-dwellers. 

The  increasing  number  of  blacks  and  poor  whites  migrating  to  St.  Louis 
hastened  the  departure  of  more  affluent  whites.    These  low-income  groups 
required  substantial  amounts  of  cheap  housing.    Lacking  that,  the  demand  was 
met  by  taking  over  the  hard-to-maintain  middle-class  structures  being  vacated 
by  whites.    Neighborhoods  deteriorated,  one  by  one,  further  hastening  the 
white  exodus,  and  pushing  blacks  who-  could  afford  to  move  to  shift  constantly 
in  search  of  a  better  neighborhood. 

As  the  city  deteriorated,  government  officials  — faced  with  a  shrinking 
tax  base  and  an  increasing  demand  for  public  services— placed  a  high  priority 
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on  urban  renewal  and  highway  construction  In  an  effort  to  attract  Industry. 

These  actions  caused  substantial  dislocation  of  blacks,  further  speeding 

into 

the  process  of  black  n)0vement/     formerly  white  neighborhoods,  followed  often 
by  neighborhood  deterioration  and  abandonment.    St.  Louis  was  largely  unsuccess- 
ful in  its  efforts  to  attract  private  residential  development  or  to  reduce 
overcrowding  through  public  housing.    The  Pruitt-Igoe  housing  project,  though 
^  finally  demolished  entirely  by  the  government,  remains  stark  evidence  of  the 

Inadequacy  of  that  solution. 

As  blacks  left  the  traditional  ghetto  area  downtown,  they  moved  first  to 
the*  Central  West  End,  and  later  to  the  northwest  part  of  t^e  City.  Discri- 
minatory housing  practices  (up  until  1962,  the  St.  Louis  newspapers  had 
separate  listings  for  "colored"  housing),  the  resistance  of  certain  ethnic 
groups  to  blacks,  the  location  of  heavy  industry  and  rai Iroads— all  of  these 
things  directed  the  movement  of  blacks.    By  1970,  the  northern  half  of  the 
City  was  predominantly  black. 

South  Zt.  Louis  remained  almost  entirely  white.    The  area  is  heavily 
German.    The  yards  of  the  modest  bungalows  are  immaculately  kept.  Stories 
havp  it  that  the  South  St.  Louis  "Dutch"  women  used  to  even  scrub  their  porches 
every  day.    The  residential  neighborhoods  are  ethnic  and  elderly;  the  median 
voting  age  is  50.    An  Altenheim  (Old  Folks  Home)  still  sits  on  the  banks  of 
the  Mississippi  River.    For  many  years,  Mrs.  Leonar  K.  Sullivan  represented 
this  area  in  Congress.    Mrs.  Sullivan,  who  "inherited"  the  seat  when  her  hus- 
band died,  was  the  only  Congresswoman  to  vote  against  the  Equal  Rights  Amend- 
ment.   She  did  so. for  fear  that  the  ERA  would  overthrow  nrotective  leti.slation 
for  women. 

The  northern  half  of  the  City  is  represented  by  Congressman  William  (Bill) 
Clay.    Clay  spent  105  days  in  jail  in  1963  for  his  participation  in  a  civil 
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rights  demonstration!  and  was  one  of  the  first  militant  blacks  elected  (in 
1968)  to  Congress.  He  rejected  the  traditional,  decaying  Democratic  poli- 
tical  machine  and  put  together  his  own  organization. 

Despite  Clay's  popularity,  civil  rights  groups  in  St.  Louis  are  more 
accomnodating  than  militant.    One  observer  of  St.  Louis  in  the  late  1960's 

m 

offered  an  explanation  for  that: 

The  St.  Louis  Negro  is  Southern  in  style—polite,  acquiescent,  % 
and,  until  recently,  knew  his  place.    Furthermore,  the  city  has 
a  second  generation  Negro  elite  which  exercises  its  own  con- 
trol over  less-advantaged  blacks  while  enjoying  a  comfortable 
niche  with  both  the  white  elite  and  the  politicians.    The  Negro 
elite— as  well  as  the  white  community--has  demonstrated  that 
militancy  doesn't  pay  (Doyle,  1969). 

The  local  NAACP  is  small,  without  money,  and  split  by  a  factional  dispute. 

Margaret  Bush  Wilson,  chairman  of  the  national  NAACP,  is  a  St.  Louis  lawyer, 

but  the   more  conservative    faction  that  opposes  Mrs.  Wilson  controls  the 

local  branch.    Last  June,  the  branch  director  for  the  national  NAACP  instructed 

the  St.  Louis  group  to  send  two  sets  of  delegates  to  the  national  convention 

(to  be  held  in  St.  Louis)— each  to  serve  for  half  of  the  five-day  convention. 

Racial  attitudes  of  whites  in  St.  Louis  also  reflect  Missouri's  slave- 
state  background.    A  1969  Survey  Research  Center  analysis  of  attitudes  towards 
blacks  found  St.  Louis  among  the  least  liberal  of  large  cities.    While  on 
average,  33  percent  of  white  parents  in  the  nation  wanted  their  children  to 
have  only  white  friends,  the  comparable  figure  was  50  percent  in  St.  Louis. 

St.  Louis  is  experiencing  an  "urban  crisis."     The  signs  of  it  are 
everywhere:    a  high  crime  rate,  serious  unemployment,  racial  inequities,  an 
eroding  tax  base ,  .increasing  costs  for  providing  public  services,  a  soaring 
rate  of  building  and  neighborhood  abandonment,  and  a  problematic  school  system 
that  is  over  70  percent  black.    Affluent  county-dwellers  decry  the  deteriora- 
tion of  their  "old  neighborhood,"  but  increasingly  insulate  themselves  from 
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the  plight  of  the  City.    Sklnker  Boulevard,  the  City-County  dividing  line, 
has  become  something  of  a  "Berlin  Wall." 

it 

St.  Louis;    The  School  System 

The  St.  Louis  school  system  Is  fiscally  Independent  of  city  and  state 
government.    The  system  Is  governed  by  a  twelve-member  board  of  education, 
elected  for  six-year  terms  at  regular  elections  In  odd-numbered  years.  Voter 
approval  Is  required  of  al^  Increases,  and  In  the  absence  of  an  Increase,  the 
prevailing  tax  limit  must  be  reaffirmed  every  two  years.    A  two-thirds 
majority  is  also  required  to  pass  school  bond  issues.* 

The  school  board  operates  independently  of  city  hall.    Although  the  mayor 
has  legal  authority  to  make  interim  appointments  to  fill  school  board  vacancies 
and  to  appoint  independent  auditors  for  the  school  system,  neither  of  these 
powers  has  given  the  mayor  any  role  in  the  school  system.    The  mayor  exercises 
no  special  political  role  in  dealing  with  the  governor  or  the  state  legisla- 
ture.   These  contacts  are  made  direcily  by  board  members  and  the  superintendent. 

Yet  fiscal  independence  has  not  provided  the  school  system  with  advantages 
that  allegedly  devolve  from  the  system.    School  expenditures  are  relatively 
low,  reflecting  low  teachers*  salaries  and  high  pupil-teacher  ratios.  Capital 
expenditures  are  low,  primarily  because  of  the  difficulty  the  board  has  exper- 
ienced in  obtaining  the  two-thirds  majority  vote  on  bond  issues.    Members  of 
the  board  are  conservative  in  proposing  school  tax-rate  increases,  reflecting 
the  conservatism  of  the  city  and  the  concern  of  school  board  members  that 
tax- rate  elections  may  be  lost. 

*  Those  paragraphs  in  the  following  section  designated  by  an  asterisk  (*)  were 
taken  directly  from  Gittell,  M.  and  Hollander, 'T. ,  Six  Urban  School  Districts: 
A  Comparative  Study  of  Institutional  Response.  New  York:  Praeger,  T967.  In 
several  cases  I  have  omitted  a  sentence  or  two  from  the  paragraph;  this  is 
not  indicated  with  an  ellipsis. 
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Public  participation  and  Involvement  In  school  affairs  Is  minimal. 
School  board  meetings  are  open  to  the  public  but  rarely  do  more  than  a 
handful  of  persons  attend  a  meeting.    This  Is  true  even  when  Issues  of  major 
policy  are  discussed.    The  absence  of  education  Interest  ijroups  and  community 
organizations  concerned  with  education  Issues  Is  striking.    Local  Parent- 
Teacher  Associations  exist  throughout  the  system  but  their  meetings  are  poorly 
attended  and  deal  with  unimportant  local  Issues, 

Administrators  and  Staff.    The  chief  administrator  in  the  St,  Louis 
school  system  Is  the  superintendent,  an  appointee  of  the  Board.    Robert  E.  Wentz 
has  been  in  that  position  since  Fall,  1975.    Wentz,  who  Is  white,  was  formerly 
Superintendent  of  Schools  in  Pomona,  California.    (Wentz  was  chosen  over 
Ernest  Jones,  a  black,  who  had  been  Acting  Superintendent  several  years  earlier. 
Jones  is  now  Deputy  Superintendent,  and  a  strong  defender  of  the  board's  past 
policies  and  practices  affecting  racial  segregation.) 

The  administrative  structure  of  the  school  system  has  undertjone  substan- 
tial change  in  the  past  decade.    Prior  to  that  time,  the  structure  was  a  ho,*1- 

zontal  one,  with  elementary  schools  separate  from  secondary  schools.  In 

a 

1970-71,  the  board  established  a  vertical  structure  in  which/district  super- 
intendent became  responsible  for  not  only  the  elementary  schools  in  an  area 
but  also  the  high  schools.    Each  administrative  district  includes  two  academic 
high  schools  and  an  approximately  equal  number  of  elementary  schools  which 
serve  to  ''feed"  into  the  high  schools  in  that  particular  district. 

The  school  system  employs  3,715  teachers.    Until  recently,  teachers  were 
prohibited  from  having  an  official  bargaining  representative.    In  1974, 
teachers  were  granted  the  right  to  a  representative,  and  in  turn  elected  the 
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predominantly  black  St,  Louis  Teachers  Union  to  represent  them.    The  other 
major  teachers  group  Is  the  predominantly  white  St.  Louis  Teachers  Association 
which  has  about  1000  fewer  members  than  the  Union,    The  starting  salary  for 
a  teacher  with  an  A.B,  degree  Is  $9,250;       with  an  M,A,,  $10,250, 

The  School  Board,    The  board  has  clear  control  of  the  public  school 
system.    The  twelve  members  are  responsible  for  making  policy  and  operating 
the  system,    Members  are  elected  at-large,  on  a  non-political  ballot.  The 
term  of  office  Is  six  years,  with  four  terms  ending  every  two  years.  Board 
members  serve  without  pay. 

Prior  to  1959,  the  St.  Louis  school  system  was  controlled  by  an  alliance 
of  Democratic  comnl tteemen  and  municipal  officials.    Control  over  the  school 
system  prior  to  1959  was  a  political  prize.    It  was  a  major  source  of  patronage 
and  every  nonteaching  position  had  a  political  price  tag  attached  to  It. 

In  1953,  a  number  of  civic  leaders  concerned  with  schools,  primarily  from 
the  West  End  Community  Conference,  began  to  meet  informally.    Their  goal  was 
to  achieve  reform  in  the  school  system  by  supporting  a  slate  of  candidates 
for  the  school  board.    Mr.  Daniel  Schlafly  was  the  only  reformer  elected  to 
the  board  in  the  1953  election.    In  1955,  two  reform  candidates  were  elected; 
none  ran  in  the  1957  election. 

During  this  period  Daniel  Schlafly  was  a  dissident  within  the  board 
working  hard  to  create  a  public  issue  over  school  corruption.    In  1959,  he 
financed  several  law  suits  against  school  officers  accused  of  corruption.  He 
succeeded  in  forcing  the  building  coimissioner  out  of  office.    He  also 
succeeded  in  photographing  school  maintenance  personnel  working  at  the  home 
of  the  school  board  president  while  on  the  school  payroll.    The  resulting 
publicity  made  the  school  board  election  of  1959  a  major  issue  and  the  reform 
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sUte  was  elected,    in  1960  the  reform  group  formed  an  organization  known  as 
CAPS  (Citizens  Association  for  Public  Schools),  and,  in  1961,  after  a 
bitterly  fought  election,  all  five  CAPS  candidates  were  elected  and  the 
reform  group  took  control  of  the  school  board.    Daniel  Schlafly  was  elected 
president  and  the  board  moved  quickly  to  establish  a  merit  system  for  the 
noninstructional  staff, 

With  political  patronage  no  longer  available,  party  leaders  lost  interest 
in  school  board  elections.    CAPS  ran  four  candidates  in  1963  and  they  were 
unopposed.    CAPS* dissolved  after  the  1963  election  as  a  result  of  internal 
dissension.    It  has  since  been  replaced  by  a  smaller,  narrowly  based,  Citizens' 
Committee  for  Quality  Schools.    Reform  candidates  were  elected  in  1965  and 
1967  with  little  opposition.* 

Schlafly  has  served  on  the  board  continuously  since  1953.    He  has  been 
president  of  the  board  four  times,  and  has  been  the  major  power  within  the 
board  during  most  of  his  25-year  tenure.    Schlafly  has  been  an  extremely 
popular  figure.    Some  observers  say  that  he  could  have  been  elected  Mayor  had 
he  wanted  the  position. 

But  Schlafly's  first  love  has  been  education.    Owner  of  a  lucrative  family 
beverage  business(Schlafly  is  the  brother-in-law  of  EW  opponent  Phyllis 
Schlafly),  he  has  made  the  school  board  his  real  occupation.    Schlafly  keeps 
himself  exceptionally  well-informed  about  board  issues,  and  commands  respect 
even  from  his  opponents.    He  is  demanding  of  other  board  members  as  well. 
They  mi'St  attend  meetings  on  the  average  of  four  nights  a  week,  plus  doing  a 
considerable  amount  of  "homework."   One  newcomer  to  the  board  said  she  receives 
a  tv/o-inch-high  stack  of  material  from  Schlafly  nearly  every  day,  and 
would  not  dare  go  to  sleep  without  having  read  and  understood  every  bit  of  it. 
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NQverthelGSSt  Schlaflv  no  lonaer  wields  the  power  over  hoard  members 
that  he  once  did.    He  and  the  other  p^^o-business  members  now  face  substantial 
opposition  on  many  Issues  from  a  "grassroots"  faction  on  the  board. 
Schlafly  is  now  63,  and  there  Is  speculation  that  he  may  soon  retire. 

Despite  the  fact  that  73  percent  of  the  students  In  the  school  system 
are  black,  all  but  two  of  the  twelve  board  members  are  white.    Of  the  two 
blacks  on  the  board,  one  Is  married  to  a  physician  and  lives  on  one  of  the 
most  posh  streets  In  St.  Louis.    A  vacancy  appeared  on  the  board  aarly  this 
year  when  one  of  the  white  members  resigned.   The  Mayor  was  exoected  to 
appoint  a  black  to  Improve  racial  balance.    Instead,  he  appointed  a  white, 
former  teacher  who  lives  on  the  southside.    This  prompted  a  black  state 
senator  to  propose  legislation  that  would  allow  nine  of  the  twelve  board 
members  to  be  elected  from  subdistrlcts  rather  than  on  an  at-larqe  basis. 

Weaknesses  of  the  Elected  Board.    The  absence  of  widesprecd  community 
participation  in  school  affairs  is  a  serious  concern  in  a  city  where  the 
board  exercises  the  considerable  newer  that  it  has.    There  is  effectively  no 
countervailing  power  to  the  school  board  in  the  community  and  the  complaint 
most  frequently  heard  is  the  lack  of  responsiveness  of  the  board  to  the 

it 

comnuni  ty. 

On  the  other  hand,  the  board  is  accepted  as  sincere  and  uncorruptible. 

One  critic  interviewed  stated  that  public  apathy  is  partially  the  result  of 

satisfaction  with  the  work  of  the  school  board.    "If  the  board  was  a  bad 

★ 

board,"  he  stated,  "CAPS  would  reemerge  in  an  atte^npt  to  replace  it." 


The  school  board  dots  reflect  thr  general  conservatism  within  the  city 
In  Its  spending  policies,  its  limited  building  pronram  and  its  adherence  to 
the  neighborhood  school  principles.   The  business  conmunity  is  well  repre- 
sented on  the  board  and  Mr.  Schlafly  has  ties  to  Civic  Progress,  a  small 
elite  group  of  business  leaders  who  comprise  the  power  of  the  downtown 
business  community,    r^o  board  must  also  look  to  the  city's  voters  for  fiscal 
and  political  support  in  a  city  in  which  one-third  of  the  voters  are  Catholic 
and  nearly  one-fifth  are  elderly  persons  with  no  children  in  the  school 
system.    These  limitations  require  that  the  board  exercise  fiscal  restraint.* 

Innovation.    Despite  the  fact  that  the  St.  Louis  public  school  system 
pioneered  kindergartens  (1873)  and  ungraded  primaries  (1959),  innovation  has 
been  very  limited  in  recent  years,  in  part  a  result  of  the  old  German  conser- 
vatism that  still  lingers.    Sex-education  was  added  to  the  curriculum  only  ten 
years  ago. 

Until  recently,  the  most  ambitious  program  in  tho  district  was  the 
Banneker  Project— an  experimental  program  initiated  by  a  charismatic  assistant 
superintendent  out  of  concern  that  the  city-wide  tracking  systam  worked  against 
blacks  in  that  district.    The  program  was  aimed  at  increasing  student  motiva- 
tion, and  had  considerable  success  in  enlisting  parent  participation.  Pre- 
liminary tests  showed  that  the  orogram  had  significantly  increased  student 
achievement;  however,  after  the  novelty  had  worn  of^,  Banneker  students  were 
once  again,  below  the  national  average. 
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system  hds  rtiJuUod  from  th«  efforts  of  th©  Onnforth  Foynddtlon*  Deriving 
Its  original  Income  from  the  St«  Lou1s*bd$ed  Ralston  Purina  Comoanyi  the 
Oanforth  Foundation  has  made  education  Its  principal  Interest.    For  many 
years*  the  Foundation  has  been  carrying  out  projects  aimed  at  Increasing 
curriculum  Innovation  and  citizen  participation. 

Racial  Segregation.  Prior  to  Brown >  St.  Louis  public  schools  were  segre- 
gated by  state  law.    In  June,  1954,  the  school  board  adopted  a  three-stop 
desegregation  prooram  which  eliminated  race  as  a  required  criterion  In  deter- 
mining what  school  a  child  was  to  attend.   James  A.  Scott,  a  black  administra- 
tor, was  given  responsibility  for  redrawing  elementary  and  high  school 

boundaries  so  as  *'to  provide  the  best  use  of  the  facilities  of  a  given  school 

4 

by  the  students  living  In  the  area  of  that  school/*   At  the  same  t.me,  all 
reference  to  race  or  color  was  eliminated  In  the  records  of  the  school  system. 

The  school  board's  desegregation  policy  brought  about  only  negligible 
Integration  of  the  public  schools.    The  nature  of  residential  patterns  in 
St.  Louis  (blacks  in  North  St.  Louis;  whites  in  South  St.  Louis)  and  the 
school  board's  continuing  coirmitment  to  its  neighborhood  school  concept  meant 
that  most  schools  stayed  predominantly  black  or  predominantly  'vhite.    Jn  the 
1972-73  school  year,  out  of  152  regular  elementary  schools,  92  were  all  or 
nearly  all  black,  39  were  all  or  nearly  all  white,  and  only  21  were  less  than 
90  percent  of  one  race.    Of  the  ten  dcademic  high  schools,  three  vvere.lOO  per- 
cent black,  two  were  more  than  90  percent  black,  and  three  were  more  than 
90  percent  white.    Only  two  high  schools  were  racially  integrated  (see  Appendix  B). 

As  neighborhoods  underwent  rapid  turnover  in  racial  composition,  the 
schools  experienced  a  similar  change.   Of  the  25  schools  which  reached  a 
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bUck  «nrGnp»ni  of  anorojiiiMUly  SO  esfssnl  during  the  s«r<nd  }9S3=?2.  22 
lncro«fld  to  dbout  90  percent  bldck,  within  4n  average  period  of  3.59  years. 

The  percentage  of  public  school  students  in  St.  Louis  that  are  bldcl<  has 
always  been  higher  than  the  oercentaqe  of  residents  In  St.  Louis  that  are 
blacl(.   This  is  a  result  of  the  fact  th?t  more  blacks  than  whites  are  of 
child-bearing  age,  and  that  aoproxinately  one-fourth  of  all  white  children 
attend  Catholic  or  Lutheran  oarochial  schools.  Thus,  in  1954.  when  blacks 
made  up  about  one-quarter  of  the  City's  population,  more  than  a  third  of  the 
public  school  students  were  black.    By  1970,  the  comparable  figures  were  41 
percent  (of  all  resUents)  and  65  percent  (of  all  students).   As  a  consequence 
of  this,  public  school  enrollment  continued  to  increase*  even  as  the  City's 
overall  population       declined.    This  produced  overcra^ding,  particularly  In 
schools  in  black  areas  of  the  city. 

To  reduce  the  overcrowding,  the  boarsi  bused  black  students  to  underutilized 
schools,  particularly  in  South  St.  Louis.    The  Board  'o1 lowed  a  policy  of 
"in-tact"  busing,  whereby  comolete  classrooms  of  black  children  'verc  trans- 
ferred and  kept  segregated  in  the  white  receiving  school.   The  black  students 
were  taught  in  a  separate  classroom  by  their  am  (black)  teacher;  they  were 
also  given  a  separate  recess  period  and  lunch  period  from  the  white  students. 
The  board  said  this  was  necessary  because  of  "schedule  conflicts."    In  1964, 
dvtl  rights  groups  protested  this  policy,  and  the  board  eventually  modified 
it.   This  was  the  only  occasion,      until  recently,  that  St.  Louis  civil 
rights  groups  organized  in  opposition  to  the  school  board. 

In  addition  to  busing,  the  board  rented  premises,  provided  oortable 
classroom  imits,  and  converted  non-classroom  facilities  to  classroom  use  In 
overcrowded  black  schools.    This  resulted  in  Increasing'the  black  enrollment 

♦  Enrollment  peaked  in  1967-68,  with  117,676  students.    By  1973-74,  that 
figure  had  drooped  below  100,000.    Currently  (1977-78)  enrollment  is 
78,852  (see  Aooendix  C). 


of  these  schools.    The  board  also  resorted  to  pemanent  school  construction 
in  overcrowded  neighborhoods.    The  1962  bond  issue  financed  construction 
of  a  number  of  schools  that  opened  predominantly  black.    The  bond  issue 
received  its  strongest  support  in  black  v/ards  v/here  these  schools  were  to 
be  located.    When  these  schools  were  constructed,  the  board  was  able  to 
tighten  the  attendance  zones  in  those  areas,  resulting  in  more  uni-racial 
enrollments. 

The  board  has  hired  teachers  without  regard  to  race.  In  1973,  56  per- 
cent  of  the  classroom  teachers  were  black.  However,  up  until  1976,  the 
composition  of  the  teaching  staff  within  schools  was  as  uni-racial  as  the 
student  enrollment.  A  black  served  as  Acting  Superintendent  of  Schools .for 
one  year  and  is  currently  Deputy  Superintendent.  Of  the  six  administrative 
district  superintendents,  are  black.  The  first  black  was  elected  to  the 
board  in  1955.  -.Since  that  time  there  has  been  at  least  one,  but  never  more 
than  four,  black  board  members  at  any  one  time. 


*  See  Appendix  D. 
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II.     The  Lawsuit 

The  lawsuit^was  prompted  by  the  School  Board's  actions  in  busing  black 
children  in  North  St,  Louis.  The  Yeatman  Elementary  School,  built  in  a  middle- 
income  black  neighborhood  with  funds  from  the  1962  bond  issue,  opened  over- 
crowded in  1967.  The  Board  responded  by  busing  some  of  the  Yeatman  children 
to  other,  inferior  schools,  most  notably  the  Bates  School,  a  deteriorating 
facility  in  the  t)lack  ghetto.  At  the  same  time,  the  Board  was  busing  white 
students  from  the  overcrowded,  all-white  Froebel  School  in  South  St.  Louis  to 
a  less  desirable  school. 

Parents  from  both  the  Yeatman  and  Froebel  Districts  protested  the  Board's 
actions.  The  Board  put  a  halt  to  its  busing  of  the  white,  southside  children, 
but  continued  to  transport  black  children  from  Yeatman  to  Bates.  This  added 
insult  to  injury,.  and*prompted  a  group  of  black  Yeatman  residents  to  organize 
in  opposition.  Mrs.  Minnie  Liddell,  whose  son  Craton  Liddell  was  among  those 
bused  from  Yeatman  to  Bates,  became  the  group's  president  and  major  spokesman. 
Mrs.  Liddell  is  a  clerical  worker  for  the  federal  government.  Her  husband  is 
a  postal  employee. 

In  August,  1971,  Mrs.  Liddell,  on  behalf  of  the  parent  group,  wrote  to  the 

district  superintendent  for  the  region  containing  Yeatman  School .  The  letter 
that 

stated  the  parents  "firmly   believe,  that  busing  of  our  children  is  in  direct 
opposition  to  the  neighborhood  school  concept;  and  that  busing  is  harmful 
emotionally,  socially,  and  educationally  to  black  children."  The  letter 
proposed  that  the  superintendent  utilize  temporary  classroom  space  (specifically 
three  churches  where  the  parents  had  located  six  classrooms)  "in  order  to  keep 
our  children  in  neighborhood  schools."^ 

Subsequently,  the  group  prepared  a  position  paper  for  the  School  Board. 
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The  group  now  called  itself  the  Concerned  Parents  of  North  St.  Louis  (North- 
side  Parents),  and  estimated  its  membership  at  about  150.  The  position  paper 
reflected  a  rather  different  attitude  toward  busing,  and  made  no  reference  to 
-   the  desirability  of  neighborhood  schools: 

It  should  be  clearly  understood  that  Conerned  Parents  are  NOT 
opposed  to  the  busing  of  children  in  order  to  achieve  racial  g 
V  balance  and  better  educational  opportunities!  for  their  children. 

The  position  paper  identified  three  objectionable  Board  actions:  l)busing  from 

Yeatman  to  Bates,  which,  in  the  parents*  opinion,  was  done  so  as  to  keep  Bates 

a  Title  I  school;  2)busing  from  Yeatman  to  inferior  all-white  schools  in  South 

St.  Louis  where  there  was  enforced  segregation,  and  the  children  were  made  to 

feel  separate  and  apart;  and  3)  accommodating  the  protests  of  white  parents 

to 

•  but  not  black  parents.  Finally,  the  position  paper  asked  the  Board/adopt  split 

sessions  at  Yeatman  (with  integration  of  Yeatman  staff  and  students  a  desirable 

consequence),  draw  up  a  plan  for  meaningful  raciaT balance  v/hich  could  Include 

busing  so  long  as  there  was  no  sacrifice  to  educational  quality,  address  the 

problem  of  integrating  the  teaching  staff  at  all  schools,  involve  parents  in  the 

formal  decision-making,  and  use  safety-equipped  yellow  school  buses  rather  than 

9 

the  regular  public  service  buses  then  in  use. 

The  Northside  Parents  also  retained  two  attorneys  for  the  purpose  of  suing 
the  Board.    Joseph  S.  McDuffie  and  William  P.  Russell  were  older^  black  attorneys, 
partners  in  their  own  small  firm  located  in  Nortn  St.  Louis. 
The  two  men's  law  practice  had  consisted  largely  of  police  court  cases 

and  other  small  suits.    Neither  had  any  experience  with  school  desegregation 
law;.  McDuffie,  who  never  attended  law  school  and  became  an  attorney  through 
apprenticeship,  said  that  when  they  were  retained  to  sue  the  Board  of  Education, 
they  had  to  go  to  "school"  themsel ves--study1ng  other  school  desegregation 
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cases  in  an  effort  to  learn  legal  strategies  and  techniques. 

The  Northside  Parents  filed  suit  in  the  U.S.  District  Court,  Eastern 
District  of  Missouri,  on  February  18,  1972.    By  means  of  a  rotating  wheel, 
the  case  was  assigned  to  Judge  James  H.  Meredith,    Meredith  was  at  that  time 
58  years  old.    He  had  been  on  the  District  Court  bench  for  ten  years,  and  Chief 
Judge  for  one  year.    A  Democrat,  Meredith  had  been  Senator  Stuart  Symington's 
campaign  manager  in  1952  and  again  in  1958.    Symington  recommended  Meredith 
for  the  position.    His  appointment  by  then-President  John  Kennedy  followed  in 
1962,  making  Meredith  one  of  Kennedy's  first  appointees  to  the  federal  bench. 

Meredith  grew  up  in  a  small  town  in  the  southeastern  corner  of  Missouri 
known  as  the  Bootheel .  He  graduated  from  the  University  of  Missouri  Law  School 
in  1937,  and,  among  things,  worked  as  an  FBI  special  agent  in  San  Francisco  for 
two  years.  He  was  later  legal  secretary  to  the  governor  of  Missouri  (1949-50), 
Chief  Counsel  for  the  Missouri  Department  of  Insurance  (1950-52),  and  a  partner 
in  a  major  St.  Louis  law  firm. 


The  suit  was  filed  as  a  class  action.    Craton  Liddell,  et_al.,    as  plain- 
tiffs, versus  the  individual  School  Board  members,  the  five  district  superinten- 
dents, and  Ernest  Jones,  the  black  Acting  Superintendent.    Plaintiffs  filed  a 
ten-page  complaint  enumerating  their  objections: 

14.    ...particularly  through  the  five  (5)  district  setup,  the  defend- 
ants and  their  predecessors  in  office  have  effected  and  perpetuated 
racial  segregation  and  discrimination... 

16.    [D]efendants. . .have  allocated  and  permitted  to  be  allocated  edu- 
cational resources,  including,  but  not  limited  to,  funds, 
teachers,  buildings,  textbooks,  materials  and  supplies,  in  a 
[racially  discriminatory  manner]. 
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17.    • • .[D]efendants, • .by  the  devices,  inter  alia,  of  separate  and 
racially  discriminaitory  curricul um,  •  .frequent  redistricting 
of  school  boundaries  and  school  district  boundaries,  new 
school  locations  and  construction,  the  assignment  of  all 
children  to  schools  within  the  metropolitan  district  of  the 
City  of  St,  Louis,  and  the  assignment  of  teachers  in  the  school 
system,  have  acted  affirmatively  to  [perpetuate]  a  dual 
bi racial  school  system. 

19,    ...[T]he  school  boundaries  and  district  boundaries  within 

defendants*  school  districts,  have  resulted  in  excluding  black 
children  from  the  educational  resources  and  facilities  which 
would  otherwise  be  available  to  them;  that  the, • .boundaries 
serve  no  bona  fide  educational  goals,  policies  or  practices 
which  could'  not  be  served  equally  well  by  district  configura- 
tions [which  are  non-segregative]. 

Prior  to  filing  suit,  Mrs,  Liddell  sought  financial  support  from  the 

St.  Louis  branch  of  the  MAACP.    By  Mrs.  LiddelTs  report,  she  was  "turned  down 

cold."    '*They  said  the  schools  were  integrated  and  they  had  rapport  with  the 

13 

School  Board  and  were  helping  the  board  to  integrate  the  schools."    The  local 

NAACP  later  denied  ever  having  said  that,  recalling  rather  that  the  reasons 

were  a  lack  of  funds  and  a  feeling  that  Liddell 's  group  didn't  want  to  give 

14 

the  NAACP  much  say  in  how  the  suit  v;ould  proceed. 

The  Legal  Defense  Fund  (LDF)  did  agree  to  finance  the  suit.    In  return, 
the  LDF'  lawyer  with  whom  McDuffie  and  Russell  talked,  asked  that  he  be  given  a 
draft  of  the  proposed  pleading,  when  it  was  prepared,  so  that  he  would  have  a 
chance  to  look  it  over  and  make  suggestions.    McDuffie  and  Russell  sent  the 
draft  pleading  to  him  as  agreed.    They  v/aited  for  a  reply,  but  heara  nothing. 
The  Northside  Parents  group  was  eager  to  file  the  suit  prior  to  a  furidraising 
event  it  had  scheduled.    After  an  unsuccessful  attempt  to  reach  the  lawyer  at 
LDF,  the  parent  group  filed  suit  on  February  18,  1972.    When  the  LDF  lawyer 
learned  of  this  through  an  Associated  Press  story,  he  . rescinded  the  agreement 
for  financial  support.    Some  of  the  black  parents  felt  that  the  LDF  had  inten- 
tionally found  a  way  out  of  the  agreement.    By  their  report,  a  northern  Senator 
was  at  that*  time  pushing  some  anti-busing  legislation  and,  in  an  effort  to 
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forestall  the  legislation,  the  LDF  had  secretly  agreed  to  suspend  temporarily 
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any  school  desegregation  challenges. 

Subsequently,  the  LDF  agreed  to  comnit  one  of  its  lawyers  to  the  case- 
Philip  Kaplan  of  the  Little  Rock,  Arkansas  firm  of  Walker,  Kaplan  and  Mays. 
Kaplan  assisted  with  the  case  for  only  about  a  year.    When  Judge  Meredith 
ruled  that  the  suit  could  not  proceed  as  a  class  action  (a  ruling  which  he 
later  reversed),  Kaplan  filed  a  motion  without  consulting  McDuffie  and  Russell. 
As  a  result,  they  dismissed  Kaplan,  later  describing  his  actions  as  "judge- 
baiting"  and  counterproductive  to  the  plaintiffs*  relationship  with  Meredith. 
They  subsequently  reimbursed  the  LDF  voluntarily  for  the  amount  of  time  Kaplan 
had  devoted  to  the  case, 

The  School  Board  was  represented  by  John  H.  Lashly  and  Paul  B.  Rava, 
senior  partners  in  the  St.  Louis  law  firm  of  Lashly,  Caruthers,  Thies,  Rava  & 
Hamel.    The  Lashly  firm  had  served  as  counsel  to  the  Board  since  about  1970, 
when  the  attorney  then  representing  it  retired.    The  firm  is  one  of  the  most 
prestigious  in  St.  Louis.    Lashly  has  several  times  run  for  president  of  the 
American  Bar  Association.    Another  partner,  Edward  Filippine  ,  was  recently 

•  appointed  to  the  Eighth  Circuit  Court  of  Appeals. 

The  first  year  after  the  suit  was  filed  was  taken  up  with  discovery  pro- 
ceedings.   The  trial,  initially  set  for  October  2,  1972,  was  reset  repeatedly 
by  request  of  the  parties.    Plaintiffs'  lack  of  funds  with  which  to  carry  out 
discovery  was  a  primary  reason  for  the  continual  delays.    In  October  1973, 
Judge  Meredith  countered  his  earlier  (May  1973)  ruling,  and  allowed  the  suit 
to  go  forward  as  a  class  action.    The  Court  docket  records  state  that  notice  to 
that  effect  would  be  mailed  to  all  local  radio  and  television  stations  listed 
in  the  Yellow  Pages. 

*  A  former  LDF  attorney,  now  in  private  practice  in  San  Francisco,  expressed 
skepticism  that  the  LDF  ever  made  any  such  secret  agreement.  However,  the 
attorney  was  unfamiliar  with  the  details  of  the  St.  Louis  case. 
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Several  weeks  later,  the  Board  moyed  to  have  Meredith  name  21  County 
{suburban)school  districts,  as  well  as  County  and  State  officials,  as  co- 
defendants,    (Three  of  the  21  districts  were  then  involved  in  another  school 
desegregation  suit  pending  before  Meredith.)    Plaintiffs  opposed  the  move, 
stating  that  it  was  premature  since  'the  Court  had  not  yet  decided  whether 
the  St,  Louis  schools  v/ere  de  jure  segregated.    Moreover,  plaintiffs  felt 
that  before  turning  to  a  metropolitan  remedy,  the  parties  should  consider 
what  could  be  done  within  the  boundaries  of  the  city.    Meredith  denied  the 
motion  without  explanation.    He  stated  later  that  "there  was  no  point  to  it,"^^ 
referring  to  the  fact  that  in  1973,  before  the  Supreme  Court's  ruling  in 
Mil  liken,  suburban  districts  could  be  brought  into  a  remedy  without  a  showing 
of  violation  on  their  part. 

As  discovery  proceedings  continued,  the  plaintiffs  came  to  rely  heavily 

on  the  efforts  of  William  B.  Feild,  a  Miami  Florida  consultant  brought  in  to 

obtain  data  from  School  Board  records.    Feild  had  been  a  public  school  teacher, 

professor,  and  consultant  in  several  school  desegregation  suits,  working  in 

some  cases  for  school  boards  and  in  other  cases  for  plaintiffs.    Feild  agreed 

to  work  on  credit  for  the  financially-strapped  Northside  Parents.  McDuffie 

later  remarked  that  getting  Feild's  help  was  the  best  thing  that  ever  happened 
19 

to  them. 

Feild's  conclusions,  contained  in  a  deposition  filed  in  February  1974, 
included  the  following:    1)  Based  on  data  from  the  1972-73  school  year,  only 
three  of  ten  high  schools  and  six  of  150+  elementary  schools  had  a  racial 
mix  that  was  within  10  percent  of  the  ratio  for  the  district  as  a  whole. 
2)    School  officials  assigned  teachers  and  administrators  in  a  way  that  made 
the  schools  racially  identifiable.    Only  19  schools  had  a  racial  mix  within 
10  percent  of  the  districtwide  racial  balance  of  teachers.    3)    Of  21  busing 
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exchanges  in  1972-73,  11  were  from  black  schools  to  black  schools,  two  from 

white  to  white,  four  from  black  to  integrated,  four  from  black  to  white  and 

none  from  white  to  black.    4)    School  additions  were  constructed  so  as  to 

keep  black  students  in  black  areas  and  white  students  in  white  areas  and  to 

20 

guarantee  the  perpetuation  of  the  dual  system. 

In  deposition,  attorneys  for  the  School  Board  asked  Feild  whether  an 

across-the-board  busing  plan  to  achieve  a  70-30  black-to-white  ratio  in  all 

the  schools  would  not  result  in  further  white  flight.    "I  think  this  would 

21 

be  unquestionably  the  case,"  Feild  responded.    Daniel  Schlafly,  member  and 

former  president  of  the  Board  responded  that  massive  busing  or  the  use  of 

other  techniques  to  bring  all  schools  close  to  the  70-30  black-to-white  ratio 

would  be  expensive,  impractical  and  tremendously  unpopular.    Schlafly  said 

22 

he  couldn't  approve  the  adoption  of  swch  a  plan  because  it  wouldn't  work. 

While  the  Board  disagreed  with  some  of  Feild's  factual  findings,  many, 
of  them  were  beyond  disagreement.    Meredith  told  the  attorneys  that  there 
was  no  use  wasting  time  at  the  trial  with  things  about  which  both  parties 
could  agree— enrollment  figures,  racial  percentages  for  each  school,  etc. 
He  instructed  the  attorneys  to  draw  up  a  stipulation  containing  those  non- 
contested  facts.    Each  set  of  attorneys  prepared  a  draft  stipulation  of  facts 
and  sent  it  to  the  other.    Several  revisions  of  drafts  were  exchanged  through 
the  mail  before  the  attorneys  sat  down  with  one  another  to  hammer  out  the 
final  product.    In  all,  it  took  about  60  days  to  draw  up  the  stipulation  of 
facts.    The  final  product  is  50  pages  in  length,  not  counting  exhibits,  and 
contains  75  facts  and  conclusions  admitted  by  both  parties.    The  language  is 

often  stilted  and  occasionally  conflicting,  reflecting  the  greatest  difficulty 

23 

that  the  attorneys  had— finding  language  agreeable  to  all  parties. 
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In  one  of  the  key  stipulations,  the  School  Board  concedes  that  de  facto 

segregation  exists,  but  denies  responsibility  for  it: 

22.    Notwithstanding  the  actions  taken  by  the  Board  subsequent 
to  Brown,  as  of  the  date  this  action  was  filed  and  as  of 
the  date  hereof,  segregation,  as  a  matter  of  fact,  is  pre- 
sent in  the  public  school  system  of  the  City  in  the 
respects  hereinafter  noted.  ^4 

In  addition,  the  stipulated-  facts  cover  the  following  subjects:  jurisdiction; 
plaintiffs;  defendants;  1876  boundaries  of  school  district;  discriminatory 
housing  practices;  increase  in  black  population  1940-1970;  population  changes 
and  movements;  increase  in  black  enrollment  in  the  schools;  pre-Browr^  enroll- 
ment by  race;  post-Brown  period;  integration  measures;  racial  composition  of 
pupils,  1962-63  through  1973-74;  ESEA  schools  for  economically  disadvantaged 
children;  five-administrative-district  organization;  "other"  schools  outside 
of  these  five  districts;  racial  composition  of  enrollment,  school  boundaries 
and  Neighborhood  School  Concept;  impact  of  inter-city  black  migration; 
school  construction  and  remodeling;  tilting  point;  teaching  staff  integra- 
tion; non-certified  personnel;  administrators;  comparability  between  pre- 
dominantly black  and  predominantly  white  schools  with  respect  to  pupil - 
teacher  ratios;  instructional  curriculum;  extracurricular  activities  and 
facilities;  building  construction  and  maintenance  and  budget  allocation; 
specialized  high  school  for  the  mentally  retarded;  Work  Study;  ESEA  Title  I 
specialized  high  school;  rates  of  non-promotion,  drop-out,  and  withdrawal  for 
black  students  versus  white  students ;and  number  of  vacant  classrooms  in  each 
school. 

The  parties  to  the  suit  filed  the  stipulation  of  facts  on  June  7,  1974. 
The  document  was  considerably  more  extensive  than  what  either  Meredith  or 
the  attorneys  originally  had  envisioned.    A  primary  motivation  was  both 
parties'  desire  to  avoid  the  expense  of  drawn-out  litigation. 
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By  this  tfnie  it  was  clear  that  there  would  be  no  need  for  a  trial  with 
open  hearings.    The  stipulation  constituted  Findings  of  Fact.  Next, 
Meredith  instructed  each  party  to  submit  Conclusions  of  Fact  and  Law.  This 
was  done  in  August,  1974,  thus  clearing  the  way  for  Meredith  to  make  a  ruling 
in  the  case. 
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III*    Reaching  the  Consent  Decree 

Throughout  the  late  summer  and  fall  of  1974,  the  two  parties  continued 

^  to  give  Meredith  information  updating  the  consent  decree,  while  they  waited 

25 

for  him  to  issue  a  ruling.  ^ At  7  a.m.  one  morning,  while  driving  to  his  office. 
School  Board  attorney  Paul  Rava  came  up  with  an  idea  that  he  thought  might 
avoid  the  need  for  Meredith  to  rule  in  the  case.    Rava  was  familiar  with  the 
use  in  antitrust  cases  of  a  consent  decree— a  remedy  to  which  both  parties 
mutually  agree.    But  to  his  knowledge,  this  remedy- technique  had  never  been 
applied  in  a  desegregation  suit. 

When  Rava  proposed  settling  the  Liddell  suit  through  a  consent  decree, 
even  some  of  the  other  attorneys  in  the  Lashly  firm  were  skeptical  that  it 
was  legally  feasible,  much  less  that  it  would  work.    McDuffie  and  Russell 
were  actually  more  receptive  to  the  idea.    The  process  of  drawing  up  the 
stipulation  of  facts  had  produced  a  congeniel  working  relationship  between 
the  two  sets  of  attorneys.    In  particular,  McDuffie  and  Russell  had  come  t") 
feel  they  could  trust  Lashly  and  Rava.    A  spirit  of  mutual  cooperation 
existed  which  made  it  possible  for  the  consent  decree  to  evolve,  something 
which  could  never  have  occurred  when  the  suit  was  filed  in  1972. 

The  attorneys  went  to  Meredith  with  the  idea  of  a  consent  decree  (they 
had  not  yet  drafted  one)  in  early  December.    The  Judge,  who  had  been  planning 
to  issue  a  decision  before  the  end  of  the  year,  was  initially  skeptical.  But 
as  the  attorneys  talked-up  the  idea,  Meredith  became  more  enthusiastic. 
(Aside  from  the  substantive  merits  of  the  idea,  Meredith  found  attractive 
the  suggestion  that  a  consent  decree  would  dispense  with  the  need  for  an 
appeal.)    He  commented  later  that  after  some  persuasion,  "it  seemed  worth  a 
trial." 
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HQweyer,  fferedith  was  eager  to  end  a  case  that  had  at  that  point 
dragged  on  for  nearly  four  years.    (The  Eastern  District  of  Missouri  ranks 
first  in  the  Eighth  Circuit  and  fifth  in  the  country  in  average  case-disposal 
time.)   Ho  told  the  attorneys  they  had  ''better  get  going,"  and  imposed  a 
21-day  deadline  for  reaching  a  settlement.    The;  meeting  with  Meredith  also 
ended  with  the  attorneys  agreeing  to  go  to  the  Danforth  Foundation  for  help 
in  giving  substance  to  the  consent  decree. 

The  Danforth  Foundation  was  receptive  to  the  request.    The  Foundation 
agreed  to  underwrite  the  endeavor,  and  promptly  v/ent  about  bringing  together 
a  body  of  independent  experts  whose  task  it  war.  to  decide  what  could  be  done 
to  integrate  the  St.  Louis  public  schools  without  resorting  to 
busing.    Rava  was  in  Sarnes  Hospital  during  part  of  those  21  days.  He 
describes  the  appalled  looks  of  his  attending  physicians  who  would  no  sooner 
walk  into  his  room  and  pick  up  his  chare  than  Rava's  bedside  phone  would 
ring  and  he  would  excuse  himself  to  discuss  with  the  caller  the  latest 
proposal  by  the  Danforth  consultants  or  dictate  another  section  of  the 
consent  decree. 

The  substance  of  the  decree  reflected  input  from  the  School  Board  mem- 
bers and  the  parent  group,  as  well  as  from  the  consultants.    As  with  the 
stipulation  of  facts,  the  most  difficult  task  was  not  agreeing  on  the  sub- 
stantive content,  but  rather  coming  up  with  specific  language  acceptable  to 
both  parties.    (Russell  estimated  that  the  decree  went  through  close  to 
fifteen  drafts.)    For  example,  the  attorneys  clashed  over  the  proper  wording 
to  use  in  stating  that  segregation  in  fact  existed  in  the  schools.  One 
attorney  wanted  to  use  the  term  "de  facto  segregation,"  another  objected  to 
that.    At  Lashly's  suggestion,  they  adopted  the  basic  language  from  the 
stipulation  of  facts:    "as  of  this  date  hereof,  segregation  is  present,  as 
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a  matter  of  fact.  In  the  Public  School  System.*' 

The  attorneys  then  took  their  mutually  aqreed-upon  draft  to  Judge 
Meredith.    In  addition  to  helping  finalize  ^nd  crystal Ize  the  decree,  the 
Judge  made  one  significant  Input  based  on  something  he  had  learned  In  the 
three-dlstrict  County  school  desegregation  case.    In  that  suit,  Meredith 
had  issued  a  remedy  containing  very  specific  orders  that  the  defendant 
school  boards  were  to  carry  out.    However,  when  the  school  boards  tried  to 
get  HEW  funds  designated  for  schools  undergoing  desegregation,  the  funds 
were  denied  because  of  the  specificity  of  the  orders  and  the  lack  of  volun- 
tary element  to  them.    To  avoid  the  same  problem  in  this  case,  Meredith  pro- 
posed that  the  consent  decree  be  worded  more  vaguely,  and  in  such  a  way  as 
to  convey  the  sense  of  voluntary  action  by  the  Board. 

The  attorneys  agreed  to  the  decree,  and  fteredith  entered  it  on 
December  24,  1975.    Christmas  Eve  is  an  unusual  date  for  a  legal  action  of 
that  magnitude.    It  reflects  'Meredith's  eagerness  to  settle  the  matter  v/hile 
enthusiasm  was  running  strong. 

The  body  of  the  consent  decree  is  a  scant  four  pages.    Paragraphs  3,  4, 
5,  9  and  10  are  the  most  significant.    Paragraph  3  admits  to  the  existence 
of  de  facto  segregation,  but  denies  guilt  on  the  Board's  part: 

3.  Nothing  herein  contained  shall  be  deemed  to  be  an  admission 
on  the  part  of  defendants  that  the  charges  contained  in 
plaintiffs'  Complaint,  as  amended,  are  true.    However,  not- 
withstanding the  actions  taken  by  the  Board  subsequent  to 
Brown ,  as  of  this  date  hereof,  segregation  is  present,  as  a 
matter  of  fact,  in  the  Public  School  System  of  the  City  of 
St.  Louis,  in  the  particulars  itemized  in  said  Stipulation 
of  Facts,    [citation  omitted] 

Paragraph  4  is  the  injunctive  paragraph: 

4.  Defendants,  their  agents,  officers,  employees  and  successors, 
and  all  those  in  active  concert  and  participation  with  them 
shall  be  enjoined  and  prohibited  from  discriminating  on  the 
basis  of  race  or  color  in  the  operation  of  the  School  District 
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of  the  City  of  St.  Louis,  and  shall  be  required  to  take 
afflnnatlve  action  to  secure  unto  plaintiffs  their  right 
to  attend  racially  nonsegregated  and  nondiscriminatory 
schools .  and  defendants  will  afford  unto  plaintiffs  equal 
ooportunltles  for  an  education  In  a  nonsegregated  and  non- 
discriminatory school  district,  and  shall  be  required  to 
take  the  affirmative  action. hereinafter  set  forth. 

Paragraph  5,  calling  for  transfer  of  teachers.  Is  the  most  concrete  provl 

sion  In  the  decree: 

5.    With  regard  to  the  personnel  of  the  St.  Louis  public  schools, 
the  defendants  are  directed  and  ordered  to  take  the  following 
measures  which  are  necessary  or  proper  in  order  to  reduce 
racial  segregation: 

(a)  Effective  before  the  beginning  of  the  1976-77  school  year, 
defendants  shall  have  planned,  developed  and  carried  out  a 
program  through  volunteers  and.  If  necessary,  through  mandatory 
appointments  and  assignments,  to  provide  a  minimum  of  two 
regular  classroom  teachers  and  no  less  than  ]0%  of  the 
minority  teachers  and  other  staff  of  either  race  in  each  school 
of  the  system. 

(b)  The  minimum  percentages  provided  for  in  the  preceding 
paragraph  shall  be  increased  by  defendants  to  no  less  than 

•  20%  of  the  minority  teachers  and  other  staff  of  either  race 
in  each  school  of  the  system  before  the  beginning  of  the 
1977-78  school  year,  and  to  30%  of  the  teachers  and  other 
staff  before  the  beginning  of  the  1973-79  school  year. 

Paragraph  9  ultimately  became  the  stumbling  block  in  the  decree:  Its 

vague  wording  reflects  the  parties'  effort  to  make  the  School  Board  eligi 

for  HEW  funds: 

9.    Before  the  beginning  of  the  1977-78  school  year,  defendants 
shall  make  a  study  of  realignments  of  all  elementary  feeder 
schools  to  the  academic  high  schools  for  the  purpose  of 
reducing  racial  Isolation  and  segregation  at  the  said  high 
schools,  and  shall  submit  .a  report  thereon  to  the  Court,  on  • 
or  before  January  15,  1977,  w.ith  implementation  to  begin 
September,  1977. 

Paragraph  10  was  worded  vaguely  for  the  same  reason: 

10.    The  defendants  are  hereby  ordered  to  make  a  study  and  report 
to  the  Court  on  or  before  May  1,  1976  as  to  whether  or  not 
the  following  items  will  assist  in  eliminating  or  reducing 
segregation: 
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{c^)    Establishing  elementc^ry  magnet  schools  with  special- 
ized curriculum,  having  an  open  enrollment  by  application, 

(b)  Establishing  high  schools  for  the  study  of  the  visual 
and  performing  arts,  for  the  study  of  mathematics  and  phy- 
sical and  natural  sciences,  and  Qther  subject  areas,  such 
schools  having  open  enrollment  by  city-wide  application, 

(c)  Recognizing  that  the  above  measures  are  basically 
experimental  in  nature,  a  study  of  the  feasibility  of  curri- 
culum improvements  or  other  changes  that  should  be  instituted 
in  the  system  as  a  whole'  shall  be  undertaken  for  the  purpose 
of  increasing  the  quality  of  education  throughout  the  system, 
all  within  the  context  of  reducing  racial  isolation  in  the 
schools  and  v/ith  the  goal  of  desegregating  the  school  system, 
A  report  shall  be  made  to  the  Court  by  May  1  ,  1976,  with 
implementation  beginning  wi.th  the  school  year  1976-1977, 

(A  copy  of  the  consent  decree  in  its  entirety  appears  in  the  Appendix.) 

The  members  of  the  School  Board  were  generally  quite  pleased  with  the 

consent  decree.    For  one,  they  were  glad  just  to  have  the  suit  settled  at 

last.    For  months,  school  officials  and  staff  had  been  kept  busy  gathering 

and  updating  information  in  response  to  interrogatories.    Dr.  Robert  Wentz, 

who  took  over  as  Superintendent  of  Schools  shortly  before  the  consent  decree 

idea  was  proposed,  later  remarked  that  "a  case  like  that  just  sits  and 

festers."    Not  surprisingly,  Wentz  said  he  preferred  the  consent  decree  to 

being  controlled  by  an  external  force,  referring  to  the  Court,  since"it's 

difficult  to  run  a  school  system  under  that  arrangement."  He  also  noted  that 

r 

a  court  order"can  take  strange  directions  when  it  comes  to  implementing  it."^ 
The  defendants  generally  felt  that  the  consent  decree  was  a  just  remedy. 
They  did  not  feel  they  had  been  let  off  easy.    Some  members  felt  that,  had 
the  Board  been  found  guilty,  the  remedy  would  have  been  on  the  order  of  the 
consent  decree. 

Board  members  felt  the  consent  decree  was  feasible  because  of  the  like- 
lihood of  getting  funds  provided  under  the  federal  Emergency  School  Aid  Act 
(ESAA)  for  schools  in  the  process  of  desegregating.    For  a  long  time,  the 
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Board  had  felt  it  could  not  qualify  for  thosi  funds  because  eligibility  is 

tied  to  compliance  with  the  "Singleton  Rule,"   That  rule  states  that  If  X 

percent  of  a  district's  personnel  is  minority,  then  the  number  of  minority 

staff  at  each  school  must  equal  no  less  than  75  percent  of  X  percent  and  no 

more  than  125  percent  of  X  percent.    In  St.  Louis,  where  approximately  60  per 

cent  of  the  teachers  at  that  time  were  black,  that  would  have  required  that 

a  minimum  of  45  percent  of  the  teachers  in  each  school  be  black.    To  achieve 

that  would  have  involved  moving  nearly  two-thirds  of  all  teachers. 

However,  when  Wentz  took  over  as  superintendent,  he  pointed  out  to  the 

Board  that  the  Singleton  Rule  did  not  apply  if  a  school  district  was  acting 

under  court  order.    (Wentz  was  familiar  with  the  federal  requirements  from 

his  previous  position  as  superintendent  of  the  Pomona,  California  school 

district,  where  he  had  brought  in  about  $2  million  in  ESAA  funds.)  Wentz 

was  uncertain  whether  a  consent  decree  would  qualify  as  a  court  order,  but 
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the  Board's  attorneys  were  confident  that  it  would. 

The  plaintiffs  were  also  pleased  with  the  consent  decree.    The  North- 
side  Parents  did  not  view  the  agreement  as  insurance  against  the  possibility 
of  an  adverse  ruling  from  Meredith.    They  quite  honestly  expected  him  to 
rule  against  the  School  Board,  but  viewed  the  consent  decree  as  a  superior 
outcome  since  it  meant  that  issues  on  which  both  parties  agree  could  be 
handled  without  a  judicially-imposed  remedy.    Moreover,  the  parents  group 
viewed  the  decree  as  only  the  first  "step  in  the  desegregation  process. 
Mrs.  Liddeirs  comments  to  the  press  at  the  time  characterized  the  plain- 
tiffs* sentiments: 

We  wanted  them  (the  board)  first  to  admit  the  schools  were 
segregated  and  commit  themselves  to  doing  something  about  that. 
We  wanted  to  handle  it  ir>  two  phases— initial ly  a  consent 
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judgfnent,  and  then  weHl  get  busy  with  a  plan  that  has  total 
Involvement  of  the  community, 

This  is  what  has  been  wrong  in  some  other  areas,    A  bunch 
of  experts  have  come  in  and  dectded  what  would  be  good^g  That's 
why  we  refused  to  put  this  ball  game  together  at  once,^ 

Mrs.  Liddell  also  viewed  the  vague  language  in  the  consent  degree  as  a  plus: 

We  want  the  plan  to  be  one  that  comes  from  the  total  com- 
munity and  that's  why  we  agreed  to  only  general  language. 
There's  nothing  that  ties  you  down  to  what  eventually  might 
Lake  place.  29 

The  consent  decree  received  banner       headlines  in  newspapers  around 
the  country.    Judge  Meredith  told  reporters  at  the  time,  "The  agreement  may 
be  an  alternative  to  the  type  of  plan  which  is  causing  so  much  confusion  in. 
other  parts  of  the  country,"  referring  to  the  violence  in  Boston  and  Louis- 
ville, Ky.,  resulting  from  court-ordered  busing.    "Hopefully,  it  is  an 
innovation  that  will  be  successful."   Meredith  also  stated  that  the  agree- 
ment "does  not  and  will  not  include  busing."  30 

The  two  major  St.  Louis  newspapers,  the  City's  black  newspapers,  and 

community  leaders  all  praised  the  consent  decree.    The  Globe-Democrat  cal led 

it  a  "tommon  sense  school  decision"  whereby  "St.  Louis  may  have  shown  the 

country  how  it  can  be  accomplished:" 

Instead  of  zeroing  in  on  forced  busing  as  the  primary  goal, 
the  Board  of  Education  and  the  black  [plaintiffs]  raised  their 
sights  by  concentrating  on  steps  that  would  provide  equal  edu- 
cation for  all  students  without  relying  on  mandatory  busing.  31 

The  Post-Dispatch  noted  that  while  busing  is  not  ruled  out  of  the  agreement, 
"both  sides  in  the  suit  recognize  that  large-scale  busing  in  a  school  dis- 
trict with  a  black  majority  could  be  counterproductive  in  terms  of  desegre- 
gation, and  both  sides  insist  that  they  do  not  want  to  'shove  something  down 
people's  throats,'"    However,  the  Post  warned  that  "there  remains  a  vast  gap 
between  the  broad  terms  of  the  consent  decree  signed  by  U.S.  District  Judge 
Meredith  and  their  accomplishment." 


The  black  newspapers  in  St.  Lcuis  had  similar  praise  for  the  consent 

decree,  and  perceived  that  while  forced  busing  was  undesirable,  the  plan 

did  not  rule  that  out  at  some  future  time: 

First,  if  the  plan  works  It  does  provide  an  alternative  to 
forced  busing  for  school  integration.     This  is  not  to  say  that 
forced  busing  will  not  be  required  ever,  here  or  elsewhere,  but 
simply  put  if  our  school  system  can  be  desegregated  and  the 
racial  isolation  of  students  gotten  rid  of  by  this  plan—then 
there  will  be  no  need  for  busing. 

Obviously,  if  the  plan  doesn't  work--especially  since  the 
court  and  litigants  now  agree  that  segregation  DOES  exist  in  the 
St.  Louis  school  system,  then,  busing  and  all  other  tools  to  33 
accomplish  conformity  to  constitutional  law  might  be  required. 

Another  black  newspaper,  the  Sentinel ,  observed  that  ",..in  most  instances, 

black  parents  have  merely  wanted  equality  in  teaching,  and  properly  so.  It 

has  only  been  v/hen  school  boards  have  tried  to  pretend  a  problem  did  not 

exist  and  then  refuse  to  move  in  any  affirmative  way  to  resolve  or  work 
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with  any  aspects  of  the  change  has  (sic)  problems  arose." 

An  "atmosphere  of  euphoria"  surrounded  the  :ase  at  Christmastime,  1975. 
The  attorneys  were  gratified,  but  not  really  surprised,  by  all  the  praise 
heaped  on  them.    They  felt  it  was  an  elegant  solution  deserving  of  acclaim. 
Neither  Judge  Meredith  nor  any  of  the  attorneys  anticipated  any  strong 
objections  to  the  agreement.    After  all,  the  NAACP  had  declined  to  get 
involved  early  in  the  suit.    The  Justice  Department  had  shown  no  interest 
in  the  case.    When  notice  v/ent  out  in  1973  advertising  the  case  as  a  class 
action  suit  and  inviting  anyone  to  intervene,  no  one  did.    Judge,  plaintiffs 
and  defendrHnts  all  viev/ed  the  required  public  notification  to  class  members 
of  the  consent  decree  as  merely  a  formality.    But  to  satisfy  statutory 
requirements,  Meredith  set  aside  January  23  for  hearings  on  any  opposition 
to  the  decree 
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IV.    Implementing  the  Consent  Decree 

Objections  to  the  consent  decree  arose  almost  immediately  from  the 
city's  teachers  groups.    The  2600-member  St,  Louis  Teachers  Union, official 
bargaining  representative  for  the  city's  teachers,  said  the  balanced 
staffing  provision  was  vague  and  violated  the  terms  of  the  union's  contract 
with  the  board,  and  announced  that  It  would  oppose  the  plan  in  court.  The 
Union  objected  to  its  not  having  been  included  in  drawing  up  the  agreement. 
Rava  responded  that  the  teachers  were* not  consulted  because  of  the  21-day 
deadline  for  reaching  a  settlement  which  Meredith  had  imposed. The  1000-member 
St.  Louis  Teachers  Association  also  said  it  would  oppose  any  arbitrary 
transfer  of  teachers  to  implement  the  plan.^^ 

Both  groups  criticized  the  plan  because  it  contained  no  specific  pro- 
gram for  desegregation.    Said  the  Union,  The  judgment  deals  specifically 
with  staffing  in  the  schools  but  provides  no  concrete  plan  to  achieve  the 
original  purpose  of  the  court  suit,  which  v/as  to  desegregate  the  schools  and 
to  decrease  overcrowding  in  certain  areas."    Superintendent  Wentz  called  on 
teachers  "to  keep  in  mind  that  this  isn't  a  process  of  desegregating  the 
staff.    It  is  a  process  of  creating  a  model  for  a  pluralistic  society  and 
that  these  models  are  visible  in  all  of  our  schools." 

On  January  16,  the  deadline  for  filing  objections  to  the  plan,  the 
Teachers  Union  submitted  a  brief  asking  Meredith  to  modify  the  plan  so  as  to 
make  explicit  the  Union's  right  to  .discuss  transfer  procedures  with*  the  Board. 
The  Teachers  Association  also  filed  a  brief  which  attacked  the  plan  for 
failing  to  guarantee  that  students  would  be  able  to  attend  racially  integrated 
schools  and  for  failing  to  provide  safeguards  against  teacher  transfer  abuses. 
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But  the  surprise  of  day  came  when  the  St,  Louis  branch  of  the  NAACP 
petitioned  for  a  new  court  order  requiring  "total  faculty  and  pupil  desegre- 
gation" by  September,    The  petition  stated  that  the  consent  decree, wri tten 
In  "vague  generalities,"  would  not  truly  desegregate  the  schools,  and  that 

the  Northside  Parents  were  no  longer  adequate  representatives  of  black 
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parents  because  they  had  "acquiesced"  to  the  Board.    Nathaniel  Jones  of  New 

York,  general  counsel  to  the  NAACP,  announced  in  a  press  conference  in 

St-  Louis  th\t  busing  would  not  be  ruled* out  as  a  method  of  desegregation: 

"There  is  no  alternative  to  desegregation  under  the  Constitution,  and  if  it 
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takes  busing  to  end  segregation,  so  be  it." 

Charles  E.  Carter,  associate  general  counsel  of  the  national  NAACP,  said 
that  if  Oudge  Meredith  allowed  the  association  to  intervene,  the  consent 
decree  would  have  no  effect,  because  it  would  not  be  agreed  to  by  all  the 
parties.    The  Board^s  attorneys  took  the  position  that  while  Meredith  could 
set  the  consent  decree  aside  if  he  allov/ed  the  NAACP  in  the  case,  he  could 
also  hold  the  decree  in  abeyance.    Reverend  John  Doggett,  president  of  the 
NAACP's  St.  Louis  branch,  announced  that  he  would  oppose  giving  the  decree 
even  a  trial  period. 

Carter  also  noted  that  he  could  recall  only  one  other  desegregation 
case— Dallas,  Texas—where  the  national  NAACP  had  intervened,  rather  than 
been  the  initiator  of  the  suit.    None  of  the  NAACP's  suits  had  ever  been 
settled  by  means  of  a  consent  decree,  to  Carter's  recollection:    "You  just 
don't  find  a  consent  decree  that  deals  with  the  (segregation)  problem  on  a 
national  level.    It  may  deal  with  the  local  problem,  but  it  makes  bad 
law  nationally,  and  that's  what  we're  concerned  w1th."^^ 
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The  NAACP'S  move  took  Minnie  Llddell  and  the  Northslde  Parents  group 
by  surprise.    Mrs,  Llddell  told  reporters  that  she  had  been  "turned  down 
cold"  when  she  had  asked  the  association  for  assistance  In  1972?^  The  regional 
director  of  thP  NMCP  denied  any  recollection  of  Llddell' s  request  and  said 
the  association  didn't  offer  the  plaintiffs  financial  support  because  It  had 
no  funds.    St.  Louis  NAACP  attorney  David  Lang  said  that  the  association 
assumed  there  was  no  need  to  get  involved  in  the  suit  when  it  was  filed, 
but  that  the  consent  decree  changed  that  because  it  failed  to  protect  the 
Interests  of  all  children  in  the  Clty.^^ 

The  parents  group  reacted  negatively  to  the  NAACP' s  move.    The  group 
contended  that  court-ordered  busing  was  not  the  answer.    Rather,  it  would 
polarize  the  community  and  even  lower  the  quality  of  education.    In  a  city 
that  was  largely  black,  the  parents  did  not  object  to  having  some  all  black 
schools,  but  felt  that  each  child  should  have  the  opportunity  to  receive 
quality  education  and  to  attend  an  alternative  school. 

Some  of  the  parents  felt  the  NAACP  was  being  anything  but  altruistic. 
One  parent  named  as  a  plaintiff  said  the  association  had  decided  to  enter 
for  "mercenary  and  political"  reasons— in  an  effort  to  enhance  its  image-^^ 
One  plaintiff  representative  speculated  that  Mrs.  Margaret  Bush  Wilson, 
national  board  chairman  of  the  NAACP  and  a  St.  Louis  lawyer,  had  felt 
upstaged  when  the  media  gave -such  favorable  publicity  to  a  desegregation 
settlement  (the  consent  decree),  1h>/hich  she  had  played  no  part.  * 

The  Board  filed  a  motion  asking  Meredith  to  deny  the  NAACP *s  request 
to  intervene  since  the  association  had  not  come  forward  tivo  years  earlier 
when  the  Court  advertised  the  case  as  a  class  action.    Superintendent  Wentz 
stated  in  an  affidavit  that,  in  order  to  receive  ESAA  funds,  the  school 
district  must  be  implementing  a  plan  which  is  the  "final  order"  of  a  federal 
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court,    If  the  NAACP  were  etHowed  tq  intervene,  the  plan  would  not  be  final. 
This  would  mean  the  end  of  the  plan  for  the  following  year,  since  many  of 
the  programs  In  the  plan  were  contingent  on  getting  ESAA  money,  and  the 
deadline  for  applying  for  those  funds  was  only  weeks  away.    The  Board's 
motion  also  tried  to  make  the  opposition  expressed  to  the  consent  decree 
seem  a  virtue: 

It  should  be  noted  that  on  the  one  hand  the  objecting 
teachers  complain  about  what  Is  expected  of  them  under  the 
judgment  of  the  court,  while  on  the  other  hand  the  NAACP... 
complaln(s)  that  the  judgment  does  not  go  far  enough... It  1s 
often  said  that  dissatisfaction  at  the  extremes  is  the  test 
of  a  good  settlement.    It  Is  most  earnestly  submitted  that 
this  Is  but  another  case  In  point.^^ 

On  January  23rd,  Meredith  heard  oral  arguments  by  opponents  of  the 

consent  decree.    He  overruled  objections  submitted  by  the  teachers  groups, 

but  directed  the  Board  to  sit  down  with  the  groups  and  work  out  a  transfer 

policy  to  be  submitted  to  the  Court  within  the  next  30  days.    In  a  decision 

delivered  from  the  bench,  Meredith  denied  the  NAACP's  petition  to  intervene. 

He  ruled  that  the  NAACP's  move  was  "untimely,"  that  the  consent  decree  "in 

its- present  condition  is  adequate  at  this  time,"  and  that  the  plaintiffs 
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had  properly  represented  the  class.    Meredith  added  that  he  would  welcome 
suggestions  from  the  NAACP  about  how  to  carry  out  the  plan. 

The  plaintiffs  applauded  Meredith's  decision.    Russell  had  argued  before 
Meredith  that  "[the  NAACP'sl  application  for  intervention  was  not  brought  in 
good  faith.    The  NAACP  does  not  have  the  moral  fiber  to  represent  the  mem- 
bers of  the  class."  ^^IcDuffie  stated'  that  the  association's  claim  that  the  > 
consent  decree  was  inadequate  was  "based  on  a  misunderstanding  of  what  the 
decision  is  supposed  to  do,"   He  said  the  decree  ordered  the  School  Board  to 
eliminate  segregation  and  gave  the  Board  a  reasonable  timetable  for  gathering 
the  data  necessary  to  do  so, 
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Immediately  following  Meredith's  ruHnci^  the  NAACP  announced  that  It 

would  appeal.    (At  the  same  time,  the  association  denied  charges  that  it 

had  previously  refused  to  assist  ihe  Northside  Parents,    Joseph  W,B,  Clark, 

President  of  the  local  NAACP  branch  at  the  time  the  suit  was  filed,  said 

the  group  was  turnea  down  because  it  asked  for  financial  rather  than  legal 

assistance,  and  because  it  didn't  want  to  give  the  association  much  say  in 

how  the  suit  would  proceed,)    A  local  NAACP  attorney  told  the  press  that 

Meredith's  final  comment  (inviting  NAACP  suggestions)  and  the  NAACP's 

interest 'in  the  case  "put  the  Board  on  notice  that  there  is  a  substantial 

amount  of  concern  about  the  effect  of  the  order  and  that  it  will  have  to 
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continue  to  negotiate  in  good  faith.' 

The  same  day  that  Meredith  ruled  against  the  NAACP,  the  Board  detailed 
its  proposed  Magnet  (and  Specialized)  School  Program.    The  proposal,  to  be 
submitted  to  HEW,  outlined  a  nine-part  program:  two  specialized  high  schools- 
one  for  visual  and  performing  arts,  another  for  science  and  math;  two 
specialized  middle  schools--visual  and  performing  arts,  and  a  career-oriented 
program;  and  five  "magnet"  elementary  schools,  each  offering  a  different 
program  emphasis.    Also  proposed  were  a  number  of  supplementary  programs, 
including  one  to  train  teachers  who  would  staff  the  magnet  schools  and  a 
community  relations  program. 

The  proposal  estimated  that  the  magnet  schools  would  involve  1000-1500 

of  the  61,000  elementary  schools  students,  and  that  about  3800  students 

would  participate  in  some  aspect  of  the  overall  program.    The  estimated  cost 
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was  $7,000,000  with  about  half  of  that  to  be  federally  financed. 

In  May,  the  Board  submitted  its  proposed  plan  to  Meredith  in  response 
to  Paragraph  10  of  the  consent  decree.    In  addition  to  the  nine-part  Magnet 
School  Program,  the  Board  proposed  having  paired  high  schools  which  would 
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hold  coimion  classes  tn  certain  subjects}  "programs  of  emphasis"  1n  social 

studies  and  foreign  languages;  paired  schools  which  would  share  activities 

such  as  sports  events,  student  newspapers  and  teachers'  meetings;  team 

teaching  among  schools;  the  expansion' of  the  flexible  curriculum  high  school; 
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a  guest  speaker  program;  and  a  Vocational  Information  Center. 

The  Northslde  Parents  were  not  pleased  with  that  portion  of  the  Board's 
proposed  plan  which  addressed  curriculum  improvements,  and  felt  it  was  an 
inadequate  response  to  Paragraph  lOc.  of  the  consent  decree.    (Unlike  the 
Magnet  School  Program,  which  had  necessarily  (to  meet  ESAA  requirements)  been 
a  product  of  citizen  and  community  involvement,  the  Board  drew  up  its 
curriculum  improvement  proposal  without  any  community  input.)   The  Board 
suggested  that  the  Danforth  Foundation  be  called  in  again   with  a  body  of 
Independent  consultants,  to  come  up  with  a  plan  more  satisfactory  to  the 
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plaintiffs.    This  was  done,  and  all  parties  agreed  to  the  resulting  plan. 

All  the  while,  the  Board  awaited  news  as  to  the  requested  ESAA  funding 
for  its  proposed  magnet  school  program.    The  first  word  it  received  came  when  the 

U.S.  Office  of  Civil  Rights  moved  to  disqualify  the  St.  Louis  school  system 

Office  of  Civil  Rights' 
from  i^ceiving  the  $3  million-plus  it  had  requested.    HEW  honored  tha/ re- 
quest, the  points  at  issue  being  a  Board  policy  that  effectively  permitted 

white  students  to  transfer  from  heavily  black  schools,  and  the  absence  of 

,56 

black  children  in  any  of  the  school  system's  classes  for  gifted  children. 
The  Board  called  a  special  meeting  and  agreed  to  revise  its  policies  on  both 

V 

counts. 

Late  In  the  summer,  HEW  granted  the  School  District  a  waiver  and 
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awarded  it  approximately  $2  million  In  ESAA  funds.    The  Board  supplemented 
this  with  a  share  of  the  District's  own  funds,  and  began  operation  of  the 
Magnet  School  program  in  September  1976.    When  the  school  year  began,  there 
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were  about  2,400  students  In  ten  magnet  and  alternative  school  sites.  While 
community  support  for  the  Magnet  School  program  was  strong,  the  National 
Education  Director  of  the  NAACP  criticized  the  small  number  of  students 
Involved  In  the  program  and  charged  that  It  was  simply   a  method  of  delaying 
meaningful  desegregation. 

Meanwhile,  In  May  of  1976,  the  NAACP  had  asked  an  Eighth  Circuit  Court 
of  Appeals  to  allow  It  to  Intervene  Immediately  so  that  It  might  influence 
court-supervised  desegregation  plans  for  the  school  year  beginning  in 
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September.    The  Appeals  Court  denied  the  request  without  conment  in  June. 

In  August,  the  association  filed  Its  brief  as  part  of  the  regular  appeals 

process.    In  the  brief,  the  NAACP  suggested  that  the  plaintiffs  had 

acquiesced  pa-^tly  because  McDuffie  and  Russell  had  obtained  a  court  order 

requiring  the  Board  to  pay  their  fees,  and  the  two  attorneys,  "their  fee  in 

hand,  [were]  content  to  abandon**  the  parents*  original  reuuest  for  system- 
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wide  desegregation.    The  NAACP  maintained  that  Judge  Meredith's  comments  to 
the  press— that  the  consent  decree  "does  not  and  will  not  include  busings- 
indicated  a  predisposition  against  busing  on  his  part.    The  brief  also 
charged  that  Meredith  had  erroneously  approved  the  consent  decree  because 
school  officials  threatened  that  they  would  lose  federal  money  otherwise. 

In  December,  nearly  a  year  after  the  consent  decree  was  entered,  attor- 
neys for  the  School  Board,  Northside  Parents,  and  the  NAACP  presented  oral 
arguments  before  a  three-judge  panel  of  the  Court  of  Appeals.    While  the 
hearing  was  supposed  to  be  confined  to  one  narrow  1ssue--wheth^r  the  NAACP 
should  be  permitted  to  intervene— much  of  the  discussion  focused  instead  on 
busing.    Judge  Donald  P.  Lay  was  particularly  sympathetic  to  the  NAACP's 
arguments.    Lay  declared  that  the  plan  failed  to  meet  constitutional 
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standards  for  desegregation.   As  the  St,  Louis  Post-Hlsoatch  reported; 

The  Judge  said  he  was  astonished  that  the  plan  Included 
mandatory  provisions  only  for  transferring  teachers  and  for 
establishing  magnet  schools  to  draw  students  from  the  entire 
school  population— and  no  required  shift  of  students. 

"I  fail  to  see  any, . .responsible  form  of  Integration  of 
the  schools"  In  the  order,  Lay  said.    "You  have  settled  for 
separate  but  equal—Isn't  that  a  fact?**  he  asked  Joseph  S.  52 
McDuffle,  an  attorney  for  the  Concerned  Parents  of  North  St,  Louis. 

McDuffle  denied  that  the  plan  would  perpetuate  segregation,  and  said  that 

"[T]here  would  eventually  have  to  be  a  break  In  the  tightly-woven  school 

attendance  zones  In  the  black  commun1ty"--spec1f1cally,  drawing  of  zones 

along  north-south  Instead  of  the  existing  east-west  lines.    Judge  f^ron  H. 

Bright  asked  McDuffle  whether  "your  group  Is  committed  to  the  Idea  of  the 

greatest  amount  of  desegregation  possible."   McDuffle  replied,  "Absolutely." 

He  said  that  although  the  consent  decree  did  not  mention  busing,  there 
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would  eventually  have  to  be  some. 

Two  days  later,  on  December  13,  the  Court  of  Appeals  granted  the  NAACP's 
64 

petition  to  Intervene.    Judge  Lay  delivered  the  opinion:  Judges 
Bright'and  Talbot  Smith  (Senior  District  Judge,  E.D.  of  Michigan,  sUting 
by  designation)  concurred. 

The  Court  first  considered  Meredith's  ruling  of  "untimel iness"  — to 
which  the  NAACP  offered  four  arguments:    First,  the  association  had  agreed 
with  the  initial  claims  asserted  by  the  original  plaintiffs.    Second, it  was 
in  agreement  with  the  stipulated  facts  of  the  case,  and  did  not  desire  to 
relitigate  or  undo  those  facts.    Third,  there  was  considerable  delay  from 
the  time  the  suit  was  filed  (February  1972)  until  the  time  the  consent  decree 
was  entered  (December  1975),  resulting  from  a  stalemate  betv/een  the  parties 
as  to  how  to  achieve  a  desegregation  plan.    Fourth,  the  District  Court  had. 
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as  of  that  "Ute  date,"  only  partially  approved  specific  plans  for  deso« 


gregation.   The  Appeals  Court  found  the  argwncnts  persuasive: 

Considering  all  of  these  circumstances,  and  In  view  of 
the  fact  that  only  oartlal  steps  toward  implementinq  a  uni- 
tary school  system  have  taken  place,  we  find  the  district 
court  erred  In  denying  the  petition  for  Intervention  for  lack 
of  timeliness. .. .unfortunately  It  Is  readily  aoparent  that  the 
complete  desegregation  plan  Is  still  on  the  drawinq  board. 
The  record  demonstrates  that  the  effects  of  the  previous 
de  Jure  school  segregation  are  stUl  fully  visible  within  the 
St.  Louis  school  system. 66 

Next,  the  Appeals  Court  considered  Meredith's  finding  that  the  North- 
side  Parents  adequately  represented  the  NAACP's  Interests.    The  Court 
overturned  the  finding,  noting  that  as.  late  as  September,  1974,  the 
parents  group  (original  plaintiffs)  proposed  findings  of  fact  and  con- 
clusions of  law  consistent  with  the  NAACP's  claims.    The  Court  quoted  from 
plaintiffs    1974  document: 

...that  this  court  require  the  defendants  to.oropare  and  subr.tt 
for  approval  of  this  court  a  plan  for  the  oseratlon  of  all  the 
public  schools  within  the  defendant  Board  of  Education  school 
system  in  conformity  with  the  requirements  of  the  Fourteenth 
Amendment,  includlno,  but  not  limited  to,  the  non-discriminatory 
allocation  of  financial  and  physical  resources;  the  establishment 
of  school  geographical  boundaries  which  are  not  racially  identi- 
fiable; the  location,  construction  and  utilization  of  new  build- 
ings and  the  utilization  of  existing  school  buildings  in  a  manner 
which  are  (sic)  not  racially  identifiable;  ths  assignment  of  pupil 
populations,  staffs,  faculties,  transportation  routes  and  activi- 
ties which  are  not  racially  identifiablei.and  that  the  plan  be 
effective  at  the  earliest  possible  date.^' 

With  language  that  reflects  a  considerable  backing-off  from  Lay's  tone 
in  oral  argument,  the  opinion  affirmed  the  good  faith  of  everyone  involved 
in  drawing  up  the  consent  decree: 

In  finding  that  intervention  should  be  allowed,  we  do  not  in 
any  way  impugn  any  element  of  bad  faith  to  the  oriqinal  plaintiffs 
or  the  school  board  by  their  agreeing  to  the  consent  decree.  We 
are  confident  that  all  the  parties,  as  well  as  Judae  Meredith  and 
the  commurity  at  large  [footnote  omitted],  have  strived  in  good 
faith  to      '  a  workable  solution  to  the  difficult  problem  before 
them.  68 
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Whlla  docl  lining  to  consider  farmally  the  nicrlts  of  the  decreei  the 

Court  left  little  question  as  to  Its  position.    First,  the  Court  observed 

"that  If  the  plan  to  be  submitted  by  the  Board  contains  major  deficiencies 

In  the  respects  asserted,  the  plan  will  encounter  serious  constitutional 
69 

objection."  A  footnote  to  that  observation  Is  particularly  enlightening: 

Great  stress  has  been  placed  by  the  parties  In  achieving 
and  Improving  the  quality  of  education  within  the  St.  Louis 
Schools.   Although  efforts  to  Improve  the  quality  of  education 
for  all  students  Is  desirable,  this  emphasis  fundamentally  mis- 
apprehends the  constitutional  requirement  of  achieving  a  unitary 
school  system.   The  achievement  of  quality  education  Is  not 
premised  on  the  equal  protection  clanse  of  the  Fourteenth  Amend- 
ment.   Prior  to  Brown. ..It  had  been  urged  that  quality  education 
could  be  made  available  to  all  students  without  integration. 
Separate  but  equal  concepts  have  nov/  long  been  rejected.  Federal 
courts  lack  Jurisdiction  under  the  Fourteenth  Amendment  to  require 
quality  education  In  state  school  districts  other  than  to  erase  the 
effects  of  prior. school  segregation..  The  sole  goal  of  Brown  Is  to 
erase  the  dual  educational  system  and  achieve  unitary  schools. 
Recognition  of  equal  protection  principles  under  the  Fourteenth 
Amendment  Is  focused  on  achieving  a  society  that  is  not  divided  by 
skin  color... and  to  this  end  it  is  Important  that  black  and  white 
children  accept  one  another  at  an  early  aqe. . .Segreqated  school 
systems  have  undoubtedly  resulted  In  a  loss  of  equal  opportunity 
for  quality  education  for  all  students.    However,  It  is  the  "equal 
opportunity,"  not  the  quality  education  which  is  germane  to  the 
constitutional  concern. (citation  omitted) 

Second,  the  Court  noted  that  an  ultimate  Board  plan  which  had  the  major 

deficiencies  described  in  the  NAACP*s  objections  would  fall  short  of  the 

desegregation  plans  now  required  for  Atlanta  and  Detroit,    After  discussing 

those  two  cities*  plans  briefly,  the  Court  concluded: 

The  study  of  these  two  desegregation  plans  reveals  that  under 
those  circumstances  complete  integration  was  impossible.  Both 
plans  necessarily  left  several  all  black  schools.    Yet  such  studies 
disclose  that  district  courts  and  school  boards,  facino  more  diffi- 
cult problems  than  presently  confronting  the  St.  Louis"system,  are 
using  every  effort  possible  to  achieve  desegregation  of  prior 
de  Jure  school  systems.    It  should  be  obvious  that  anything  less 
than  similar  efforts  in  St.  Louis  would. fall  short  of  constitutional 
requirements .71 
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Finally,  the  Appeals  Court  suggested  that  Meredith  invite  the  U,S, 
Depeirtinent  of  Justice  and  the  Missouri  State  Board  of  Education  to  intervene. 
The  Court  recommended  that  the  parties  explore  the  creation  of  a  bi-racial 
citizens  committee,  and  that  they  Investigate  the  voluntary  cooperation  of 
the  County  in  accepting  minority  transfers.    The  Court  also  directed  that, 
before  approving  the  Board's  plan,  Meredith  require  the  parties  to  submit 
alternate  plans. 

V/hen  the  NAACP  received  word  of  the  favorable  ruling,  it  announced  that 
it  v/ould  study  all  options  for  desegregating  the  schools, though  not  dis- 
missing busing.    The  national  headquarters  of  the  association  agreed  to 
send  a  team  of  desegregation  specialists  to  make  specific  recommendations, 
A  local  NAACP  attorney  remarked  about  that,  "•••desegregation  (of  a  school 

system)  is  not  something  to  be  worked  out  by  lav/yers,  but  by  educational 

72 

experts  and  statisticians."    In  responsa  to  Superintendent  VJentz's  ccmrrent 

that  it  would  take  massive  busing  to  give  each  school  a  70-30  black-whitq 

mix,  the  NAACP  said  it  was  not  seeking  any  such  thing,  since  strict  ratios 

had  previously  been  struck  down  by  the  courts • 

Two  weeks  later,  the  Board  requested  the  Court  of  Appeals  to  reconsider 

its  December  13  ruling,  stating  that  the  decision  to  let  the  NAACP  intervene 

was  contrary  to  December  7  Supreme  Court  ruling  involving  the  Austin,  Texas 

schools.    In  that  case,  the  High  Court  held  that  court-imposed  desegregation 

plans  could  be  used  only  to  curd  deliberate  constitutional  violations  by 

school  officials.    The  Board  contended  that  it  had  coiunitted  no  such 

violations,  and  that  the  December  13  opinion  erroneously  stated  that  the 

73 

St.  Louis  schools  were  de  jure  segregated. 

When  the  December  13  ruling  was  issued,  Mrs.  Liddell  told  reporters  that 
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the  NAACP  Intervention  in  the  case  was  probably  a  good  thing,  since  '*[i]t 

puts  a  lot  of  pressure  on  the  School  Board  because  a  lot  of  people  will  be 

74 

scrutinizing  what  they're  doing/'   Nevertheless,  the  parents  group  joined 

the  Board  in  seeking  to  void  the  December  13  ruling.    The  group  stated  in 

its  brief  that  the  Appeals  Court  ruling  was  confusing,  since  it  implied  that 

the  NAACP  should  replace  the  Northside  Parents  as  the  spokesman  for  black 

parents  in  the  suit.    The  group  asked  for  clarification  on  that  issue.  The 

group  also  agreed  v/ith  the  School  Board's  brief  that  the. Appeals  Court  went 

too  far  in  discussing  the  merits  of  the  consent  decree  without  allowing 
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both  sides  to  present  their  arguments. 

A  series  of  legal  rulings  and  petitions  followed  in  the  early  weeks  of 
1977*    First,  the  Court  of  Appeals  denied  the  Board's  request  for  a  rehearin 
Bolstered  by  another  Supreme  Court  ruling  that  discriminatory  intent  must 
be  proved  before  a  court  may  order  a  remedy,  the  Board  decided  to  seek  a 
High  Court  review  of  the  Appeals  Court  ruling.    The  Board  requested  a  tem- 
porary stay  from  the  December  13  ruling  while  the  Supreme  Court  decided 
whether  to  review  the  case,  but  was  denied.    Chief  Judge  of  the  Eighth  Cir- 
cuit, Floyd  R.  Gibson,  also  reported  the  results  of  a  poll  of  the  Court's 

eight  judges;  five  voted  to  uphold  the  December  13  ruling,  while  only  three 
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(Gibson,  William  H.  Webster  and  Roy  L.  Stephenson)  voted  to  reconsider  it. 

On  February  2,  the  Board  formally  asked  the  Supreme  Court  to  review  the 

Appeals  Court's  decision  which  (1)  allowed  the  NAACP  to  intervene,  and  (2) 

called  into  question  the  constitutionality  of  the  consent  decree.  Three 

weeks  later,  by  a  4-to-4  vote  (with  Thurgood  Marshall,  longtime  attorney 

for  the  NAACP,  not  voting)  the  High  Court  refused  to  delay  the  effect  of  the 

77 

December  13  ruling.    The  Board. announced  that  it  still  intended  to  request 
the  Supreme  Court  to  review  the  merits  of  that  ruling. 
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An  important  factor  in  the  Supreme  Court's  decision  was  probably  a 

document  which  the  Ngrthside  Parents  filed,  at  Justice  Blackmun's  request, 

stating  that  any  appeals  should  be  denied  because  "schedules  contained  in 

the  consent  judgment  and  decree  have  not  been  faithfully  followed.**  The 

document  also  stated  that  policies  adopted  in  the  past  indicate  that  the 

Board  was  "intentionally  maintaining  a  segregated  school  system..."  The 

document  specifically  accused  the  Board  of  reneging  on  promises  to  change 

attendance  zones  for  elementary  schools.    Mrs.  Liddell  told  reporters: 

It  may  not  be  in  the  consent  decree,  but  they  agreed  to 
do  it.    We  feel  that  the  school  board  is  attempting  to  back 
away  from  some  of  the  things  that  were  discussed  and  agreed 
upon. 
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One  school  official  remarked,  "I  think  the  NAACP  got  to  the  parents."  But 
both  Mrs.  Liddell  and  an  NAACP  spokesman  said  no  consultation  had  occurred. 

Joseph  McDuffie  later  explained  the  shift  in  the  parent  group's  posi- 
tion, as  involving  the  two  issues  of  liability  and  remedy.    During  the  early 

efforts  of  the  NAACP  to  intervene,  the  association  was,  in  effect,  asking 

McDuffie  said. 

to  open- up  the  question  of  liability  on  the  part  of  the  Board  J  The  parent 
group  was  opposed  to  doTng  that.    Eventually,  the  NAACP  narrowed  its  goal 
to  intervention  on  the  question  of  remedy,  and  at  that  point,  the  parent 
group  joined  the  association's  cause.^^ 

McDuffie  also  commented  on  the  omission  of  any  reference  in  the  consent 
decree  to  changing  elementary  school  attendance  zones.    He  stated  that  the 
omission  was  a  "typographical  error  or  just  a  careless  mistake. "  ^^ussell 
offered  a  similarexplanation.    Recalling  how  the  attorneys  had  all  worked 
around  the  clock  tq  draw  up  the  consent  decree,  Russell  said,  "I  guess  we 
just  got  sleepy. "SlMcDuffie  said  that  everyone  knew  you  couldn't  desegregate 
without  redrawing  elementary  school  attendance  zones.    The  plaintiffs  talked 
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about  1tj  the  Board  talked  about  itj  1t  was  clearly  to  be  part  of  the  plan. 
McDuffie  also  said  that  he  thought  the  Board  would  have  conceded c^th^'t 
point,  and  would  have  corrected  the  omission,  had  the  MAACP  not  interver  I 
and  positions  sol idified.^^ 

The  defendants  do  not  agree.    Superintendent  Wentz  said  that  the  omis- 
sion was  in  no  way  accidental.    That,  in  fact,  was  the  key  thing  that  made 
the  consent  decree  acceptable  to  the  Board.    Wentz  noted  that  you  can't 
just  redraw  elementary  school  boundaries.    You  also  have  to  move  the  kids. 
But  that  takes  busing,  and  it  was  precisely  that  which  the  Board  was  unwilling 
to  do^.^^Rava  agreed.    "The  consent  decree  speaks  for  itself."    If  McOuffie 

and  Russell  had  wanted  busing,  which  redrawing  elementary  school  attendance 
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zones  necessarily  implies,  the  Board  would  never  have  agreed,  Rava  said. 

On  February  28,  a  week  after  the  Supreme  Courtis  decision  to  let  the 
NAACP  intervene,  the  Board  received  another  setback  when  it  filed  its  report 
to  the  Court  in  response  to  Paragraph  9  (reducing  racial  isolation  of  the 
high  schools)  of  the  consent  decree.    The  report  proposed  a  four-year  plan 
to  desegregate  by  establishing  a  junior  high  school  system.  Specifically, 
the  Board's  February  Plan  called  for  the  creation  of  three  junior  high 
schools  per  year,  with  enrollments  of  equal  racial  composition,  so  as  even- 
tually to  reduce  racial  imbalances  at  the  ten  neighborhood  high  schools. 
The  three  5ites  chosen  for  the  first  year  included  two  near  the  downtown 

area  and  one  in  the  west  end,  with  approximately  2000  seventh,  eighth  and 
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ninth  graders  enrqlled. 

The  plan  also  proposed  enlarging  the  magnet  school  program,  improving 
the  curriculum  at  all  high  schools,  modifying  some  high  school  attendance 
boundaries,  and  making  the  technical  high  school  a  fulltime  vocational 
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schQQl,    The  first-yeeir  cost  was  estimated  at  $2,500,000,  most  of  which  the 
Boe^rd  hoped  to  get  from  the  federal  government,    But  the  report  emphasized 
that  the  only  viable  way  to  achievf^  iesegregation  was  through  a  metropoli- 
tan plan,  encompassing  the  neighboring  two  tiers  of  the  county  school 
districts. 

The  tvio  black  members  of  the  Board  argued  that  the  proposed  plan  was 
weak,  but  voted  for  it  to  get  it  before  the  Court.    One  of  the  two  described 
the, February  Plan  as  a  ''feeble  attempt"  and  complained  that  it  didn't 
involve  enough  students .^^Meredith  gave  the  Northside  Parents  and  the  NAACP 
until  March  29  to  respond  to  the  plan.  ^ 

The  NAACP 's  reaction  was  predictably  negative.    The  association 

expressed  doubt  that  the  plan  would  be  effective,  and  said  that  attempts 

at  desegregation  should  start  at  the  elementary  level.    The  group  also 

criticized  the  plan's  focus  on  a  metropolitan  solution,  stating  that  that 

would  require  a  difficult  showing  of  violation  on  the  part  of  county  dis- 

tricts,  and  that  the  issue  was  not  the  county  schools  anyv/ay.°^The  original 

plaintiffs  found  the.  plan  "so  devoid  of  constitutional  requirement  as  to 
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indicate  a  lacking  in  good  Yaith." 

The  Board's  proposed  plan  also  brought  angry  reaction  from  some  white 
parents  in  South  St.  Louis.    One  group  organized  in  opposition  to  an  aspect 
of  the  plan  that  v/ould  put  125  white  students  eventually  into  a  high  school 
of  1  ,750.  all  black,  students .^^Calling  themselves  the  Involved  Citizens 
Committee,  the  group  proposed  a  modification  to  the  Board's  plan.  The 
Board  rejected  the  modification,  stating  that  it  would  put  the  plan  in 
jeopardy.    A  second  group,  Concerned  Parents  for  Neighborhood  Schools, 
formed  to  oppose  the  "unfair,  unreasonable  and  dis- 

criminatory burden"  the  plan  would  place  on  white  students  who  would  be 
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transported  "Into  an  area  that  has  a  higher  crime  rate  and  incidence  of 

crime,  thus  subjecting  [them]  to  the  threat  and.<ianger  of  physical  violence." 
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Both  white  parent  groups  sought  to  intervene  in  the  case.    Meredith  denied 
their  requests  but  granted  them  each  amicus  curiae  status. 

By  this  point  (April  15),  the  Justice  Department  v/as  also  an  amicus 
curiae.    As  instructed  by  the  December  13  ruling,  Meredith  had  invited  both 
that  Department  and  the  Missouri  State  Board  of  Education  to  intervene.  The 
Missouri  Board  declined.    The  Justice  Department  al3o  declined  to  intervene 
formally,  stating  that  the  case  had  progressed  beyond  the  point  where  the 
Department  could  appropriately  get  involved,  but  agreed  to  file  an  amicus 
brief. 

Meredith's  next  step  was  to  ask  all  attorneys  in  the  suit  to  meet  with 
him  in  his  chambers  "to  see  if  there  is  any  common  ground  on  which  we  may 
proceed.*'    If  no  common  ground  could  be  found,  Meredith  s^iid  the  meeting 
would  be  an  opportunity  "to  set  a  schedule  for  study,  hearings,  and  other 
proceedings  for  the  purpose  of  effectuating  a  plan  of  desegregation  for  the 
schools..."  ^° 

Two  days  before  Meredith's  scheduled  meeting.  Democrat  James  Conway  was 
sworn  in  as  the  new  mayor  of  St.  Louis.    Conv/ay  stated  in  his  first  press 
conference  that  the  City  would  seek  to  intervene  in  an  effort  to  protect  the 
interest  of  city  residents  and,  barring  that,  would  opt  for  amicus  status. 
"No  problem,"  Meredith  said  when  told  of  the  Mayor's  statement.    "I've  per- 
mitted anybody  to  come  into  this  case  as  a  friend  of  the  court.  Certainly, 
if  they're  desirous  of  intervening  in  that  way,  all  theyWe  got  to  do  is 
come  over  and  ask  me," 

When  the  meeting  in  Meredith's  chambers  commenced,  attorneys  representing 
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eight  groups  were  present:    the  School  Board,  the  Northside  Parents,  the 
NAACP,  the  two  SQuthside  parent  groups,  the  city  of  St,  Louis,  the  Depart- 
ment of  Justice,  and  the  Missouri  Attorney  General's  office  on  behalf  of 
the  State  Board  of  Education,    The  Judge  opened  the  meeting,  but  then  left 
them  alone  "to  see  if  they  [could]  work  anything  out  among  themselves/' 
As  he  left  the  courthouse,  Meredith  told  reporters  that  he  felt  the  magnet 
school  program  was  the  only  facet  of  the  Board's  proposal  where  there  was 
any  possibility  for  agreement,  ^ 

Meredith's  prediction  proved  accurate.    After  two  days  of  meetings,  the 
attorneys  could  agree  only  to  let  the  Board  expand  its  magnet  and  specialized 
high  schools  program.    Accordingly,  on  April  22,  Meredith  issued  a  ruling 
which  (1)  barred  the  Board  from  taking  further  action  on  its  junior  high 
school  plan,  (2)  ordered  all  parties  and  friends  of  the  court  to  submit  any 
alternative  plans  by  May  23  and  to  prepare  for  a  week  of  hearings  on  the 
issue  to  begin  July  25,  and  (3)  directed  the  Board  to  proceed  with  its  Magnet 
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School  Program. 

•  Both  Meredith  and  the  Board  stated  that  there  was  no  way  to  get  any 
plan  (other  than  the  Magnet  School  Program)  into  effect  by  fall.  Neverthe- 
less, the  NAACP  was  "satisfied"  that  hearings  had  been  set  where  the  group 
would  have  a  full  opportunity  to  present  an  alternative  plan.    McDuffie  was 
also  optimistic,  predicting  that  the  hearings  would  produce  "a  comprehensive 
desegregation  plan." 

By  the  end  of  May,  all  of  the  official  parties  in  the  suit,  and  several 
of  the  amicus  parties,  had  drafted  formal  plans  and  submitted' them  to 
Meredith .^^The  Northside  Parents  plan  eliminated  sub-districts  and  feeder 
patterns  and  grouped  students  by  grade  level  into  four  tiers— K  through  3,  4 


through  6,  7  through  9,  and  10  through  12.    Students  at  the  lowest  level 
would  be  assigned  to  schools  within  walking  distance  of  their  homes,  with 
attendance  zones  drawn  to  maximize  racial  Integration.    At  higher  grade 
levels,  students  would  be  bused  so  as  to  achieve  a  50-40  black-white  mix 
in  all  schools.    The  plan  also  called  for  a  desegregation  planning  group 
within  the  school  system.    The  group,  comprised  of  personnel  at  all  levels, 
would  have  five  primary  functions:    staff  development,  administrative  re- 
assignment, training  and  Information  dissemination  for  non-professional 
employees,  dissemination  of  public  Information,  and  generation  of  community 
support. 

The  NAACP-submltted  plan  called  for  "quality  Integrated  education" 
through  a  variety  of  desegregation  techn1ques--rev1sed  feeder  patterns, 
pairing,  clustering,  and  rezoning.    The  plan  proposed  that  administrative- 
district  'lines  be  redrawn  to  create  five  new  districts  with  both  contiguous 
and  non-contiguous  territory.    Both  black  and  v/hite  students  would  be 
bused,  in  approximately  equal  numbers.    The  plan  also  recommended  that 
special,  services—hot  breakfasts,  free  lunches,  etc. —be  provided  at  all 
schools,  and  that  all  current,  plus  some  additional.  Title  I  funding  follow 
eligible  children  to  their  new  schools. 

The  Justice  Department  submitted  an  abbreviated  plan,  recognizing  the 
short  time  between  the  July  25th  hearing  date  and  the  start  of  the  school 
year.    The  plan,  which  was  to  be  implemented  in  the  Fall  of  that  year, "pro- 
posed a  new  set  of  high  school  attendance  zones*    Under  the  plan,  tvio  of 
the  City's  northernmost  high  schools  would  remain  virtually  all  black.  The 
remainder  of  the  high  schools  would  have  enrollments  of  about  70  percent  - 
black  and  30  percent  white,  equivalent  to  the  racial  mix  for  the  district  as 
a  whole. 

432 


49 


The  plan  submitted  by  the  Involved  Citizens    Committee  reflected  the 
limited  interests  of  the  white  parent  group.    The  plan  was  identical  to 
what  the  group  had  unsuccessfully  proposed  to  the  Board  earlier  in  the  year. 
It  replaced  one  of  the  Board's  proposed  junior  high  school  sites  with  a 
substitute  site;  that  would  in  turn    allow  the  students  to  feed  into  a 
majority-white  high  school  rather  than  the  all-black  high  school  as  pro- 
posed in  the  Board's  plan. 

In  response  to  the  submission  of  alternate  plans,  the  Board  asked  the 
Court  to  declare  as  additional  defendants  the  State  of  Missouri,  the  State 
Board  of  Elementary  and  Secondary . Education,  and  the  Missouri  Commissioner 
of  Education.    State  involvement  was  necessary,  the  Board  argued,  because 
three  of  the  alternate  plans  involved  radical  changes  in  the  structure  of 
the  St.  Louis  schools,  including  massive  busing. 

At  the  same  time  that  the  parties  and  their  attor*  /s  v/ere  seeking  a 
legal  solution  to  the  desegregation  problem,  several  initiatives  arose  from 
the  community,  directed  toward  bringing  the  parties  to  the  suit  together, 
outside  of  the  courtroom,  to  work  in  some  structured  fashion  toward  resolving 
the  desegregation  issue,    the  first  occurred  at  the  close  of  a  forum  spon- 
sored by  the  Center  for  Metropolitan  Studies  (Center)  of  the  University  of 
Missouri-St.  Louis.    Panel  members --incl uding  Minnie  Liddell  and  Robert  Wentz 
agreed  that  they  would  like  to  sit  dov/n  together  in  good  faith  and  attempt 
to  develop  an  acceptable  desegregation  plan.    James  Laue,  moderator  and 
Director  of  the  Center,  took  responsibility  for  coordinating  such  an  effort. 
Laue's  attempt  to  convene  the  parties  broke  down  in  the  final  stages  when 
the  Northside  Parents  decided  that  to  join  in  any  mediation  might  weaken 
their  position  and  tend  to  place  treatment  of  the  desegregation  issue  on 
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the  School  Board's  terms.    Recognizing  the  merits  of  the  group's  position, 

the  Center  decided  to  hold  off  on  any  mediation  effort  until  all  parties 
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had  submitted  their  alternate  plans  to  the  Court. 

The  second  community  initiative  came  in  the  late  summer  of  1977, 

when  John  Ervin,  Vice-President  of  the  Danforth  Foundation,  undertook  to 

form  a  community  panel  that  would  serve  as  a  conduit  for  discussion  and 

negotiation  between  the  parties.    While  Ervin* s  plan  was  never  announced 

publicly,  panel  members  included  Paul  Reinert,  Chancellor  of  St.  Louis 

University,  and  Leonar  K.  Sullivan,  former  Congresswoman  from  St.  Louis. 

The  panel  met  with  all  of  the  litigants  and  discussed  with  each  the  liti- 
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gant's  position  on  the  desegregation  issue. 

There  is  also  some  indication  that  Civic  Progress,  a  group  composed  of 
major  corporate  officers  in  St.  Louis,  also  sought  to  resolve  the  school 
issue  outside  of  the  courtroom,  .nd  began  informal  discussions  with  some  of 
the  key  individuals  in  the  Fall  of  1977. 

the  final  episode*  in  the  efforts  to  implement  the  consent  decree 

began  on  June  27,  1977,  when  the  Supreme  Court  issued  several  key  rulings. 

First,  the  Court  refused  the  St.  Louis  School  Board's  request  that  it  review 

the  merits  of  the  December  13  ruling  by  the  Court  of  Appeal sl^^On  that  same 

day,  the  High  Court  delivered  rulings  on  the  DaytcA^^ind  Detroil^lchool 

desegregation  cases.    (A  ruling  on  school  desegregation  in  Omaha  followed 
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several  days  later./   Both  the  NAACP  and  the  Northslde  Parents  hailed  the 
Dayton  and  Detroit  decisions  which  they  felt  upheld  the  broad  powers  of 
federal  judges  to  impose  specific  steps  to  eliminate  desegregation.  NAACP 
counsel  Nathaniel  Jones  said  it  was  not  a  setback  that  the  Court  had 
rejected  the  Dayton  busing  plan,  since  that  ruling  did  not  break  any  new 
constitutional  ground. 
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The  Detroit  decision,  which  ordered  the  State  of  Michigan  to  spend 

$11,700,000  on  remedial  programs  for  minority  students,  took  on  added 

significance  v/hen,  on  July  13,  Meredith  admitted  the  State  of  Missouri 

and  its  chief  educational  officials  as  additional  defendants.    (The  NAACP 

and  the  Justice  Department  had  joined  the  School  Board  in  requesting  the 

State's  admittance.)    Meredith  also  ruled  that  the  four  friends  of  the 

court— Justice,  the  City,  and  the  two  white  parent  groups— would  be  made 

additional  plaintiffs.    One  attorney  in  the  case  told  reporters  that  when 

the  Supreme  Court  refused  to  review  the  Board's  petition  to  bar  the  NAACP, 

Meredith  probably  felt  that  the  other  parties  should  also  be  allowed  to 
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intervene.  ^ 

But  the  real  import  for  St.  Louis  of  the  Supreme  Court's  end-of-June 

decisions  was  revealed  in  another  ruling  in  Meredi*       -.'w  13  order: 

In  the  light  of  recent  Supreme  Court  cases:  [Detroit, 
Dayton,  and  Omahaj.it  is  necessary  for  this  Court  to  deteraine 
if  there  has  been  a  constitutional  violation  by  the  defendants. 
This  determination  has  never  been  made  by  the  consent  decree 
nor  the    stipulation  of  facts,  and  the  stipulation  of  facts 
denies  any  constitutional  violation  by  defendants.    All  parties 
are  bound  by  the  stipulation  of  facts  and  the  consent  decree. 
The  remedy  to  be  adopted  by  the  Court  will  depend  on  the  nature 
and  extent  of  the  constitutional  violation,  if  any.^O^ 

The  following  day,  Meredith  delayed  the  hearings  scheduled  for  July  25 
until  October  17,  in  order  to  give  the  State  time  to  prepare  for  trial  as 
a  codefendant.    He  scheduled  a  place  and  time  prior  to  the  trial  for  attor- 
neys to  meet  in  order  to  execute  stipulations  and  agree  on  +he  authenticity 
and  admissibility  of  documents,  exhibits,  and  depositions,  and  instructed 
parties  "to  limit  the  trial  time  in  all  ways  possible."    With  what  has  since 
proved  to  be  a  highly  optimistic  estimate  of  its  duration,  Meredity  directed 
that  the  "[tjrial  will  be  commenced  on  October  17,  1977,  and  concluded  on  or 

y 
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before  Friday,  October  28,  1977,  and  will  be  in  session  on  the  holiday  of 
r-fondAy,  October  24,  1977." 
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y.    The  Trial 

When  the  trial  opened  on  Monday  morning,  October  17,  the  courtroom 

was  jammed  with  participants,  not  to  mention  the  spectators.    More  than 

fifteen  lawyers  were  present  on  behalf  of  the  five  plaintiffs,  four  defen- 

♦ 

dants  and  one  amicus  curiae.    Cardboard  boxes,  containing  more  than  1200 

documents  and  exhibits,  were  wheeled  in  by  the  cart-load  and  stacked  around 
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the  wood  paneled  walls  of  Judge  Meredith's  courtroom. 

Minnie  LiddelTs  son,  Craton,  whose  name  the  lawsuit  bore,  was  not 

among  those  present.    He  declined  the  chance  to  attend  the  trial's  opening 

because  he  had  a  test  in  school  that  day.    Craton  was  a  senior  at  Northwest 

High  School  and  wanted  to  become  a  lawyer.   He  had  been  in  sixth  grade 
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when  the  suit  was  filed. 

A  rash  of  filings  on  procedural  matters,  depositions  and  witness 
occurred  just  before  the  opening  of  the  trial.    Only  the  State  Board  as 
defendant  remained  relatively  silent,  taking  the  position  that,  since  no 
direct  complaint  had  been  filed  against  it,  there  was  not  a  lot  for  it  to 
say. 

The  NAACP  asked  Meredith  to  require  the  St.  Louis  School  Board  to 
respond  to  additional  interrogatories  which  the  Board  said  it  could  not 
complete  before  the  trial  opened.    But  Meredith  denied  the  request,  stating 
that  "the  hour  is  too  late  and  Interrogatories  are  too  burdensome /'^^ Meredith 
also  held  to  his  ruling  that  the  City  and  the  two  white  parent  groups  could 
participate  as  plaintlff-intervenors.   The  Justice  Department  had  argued  that 
they  should  be  dismissed,  or  else  realigned  as  defendants',  since  they  shared 
the  Board's  position  that  no  unconstitutional  racial  segregation  existed  in 
the  school  system.  (The  City's  position,  which  Mrs.  Liddell  called  "a  slap 

♦See  Appendix  E  for  a  listing  of  the  parties  and  their  legal  counsel. 
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In  the  face"  of  North  St,  Louisans,  underscored  the  political  reality 
that  while  blacks  accounted  for  73  percent  of  the  pupils  in  city  schools, 
the  City's  electorate  had  a  white  majority,) 

Meredith  directed  that  the  trial  would  cover  the  issuer,  of  liability 
and  remedy  simultaneously.    This  is  in  contrast  to  the  bifurcated  approach 
typical  of  most  school  desegregation  cases,  where  the  issue  of  remedy  comes 
up  only  after  (and  if)  the  judge  has  made  a  finding  of  de  jure  segregation. 
Attorneys  had  originally  planned  to  call  120  witnesses.    Largely  at 
Meredith's  insistence,  the  list  was  culled  to  65.    Also    to  save  trial 
time,  the  NAACP,  Northside  Parents,  and  Justice  Department  agreed  to  a 
witness-pooling  arrangement.    Meredith's  impatience  with  the  time  being 
consumed  by  the  trial  was  visible  from  the  start.    When  NAACP  chief  attorney 
Louis  Lucas  tried  to  deliver  an  opening  statement,  Meredith  cut  him  off, 
saying:    "I  don't  want  to  hear  a  statement.    I  want  to  hear  testimony.*' 
He  repeatedly  admonished  attorneys  to  "speed  things  up."^^^ 

The  first  two-week  segment  of  the  trial  was  devoted  to  a  series  of 
witnesses  called  jointly  by  the  NAACP,  Northside  Parents,  and  Justice 
Department.    The  testimony  focused  on  two  topics:    (1)  the  relationship 
between  racial  population  trends  and  school  attendance  boundaries,  and 
(2)  School  Board  policies  and  practices  pertaining  to  race-^^'l^lilliam  Lamson, 
a  demographer  hired  by  the  NAACP,  used  a  series  of  maps  to  show  school 
attendance  boundaries  just  after  Brown  in  1954,  and  the  annual  adjustments 
made  in  those  boundaries  up  until  1977.    Lamson' s  testimony  showed  an  expan- 
sion of  the  boundaries  of  al 1-black* schools  in  the  direction  of  black  popu- 
lation movement,  with  a  simultaneous  contraction  of  white  school  boundaries.^ 

Most  of  the  testimony  on  School  Board  policies  came  from  a  former 
Superintendent,  William  A.  Kottmeyer.    Consistent  with  the  Board's  main  line 
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of  defense,  Kottmeyer  maintained  that  segregation  in  the  schools  was  the 
inevitable  result  of  housing  patterns  and  other  socio-economic  factors 
over  which  the  Board  had  nc  control.    Kottmeyer  defended  a  variety  of 
practices  as  being  in  keeping  with  the  Neighborhood  Schools  Concept  and 
with  the  Board's  post-Brown  directive  of  "maximum  integration  within  sound 
educational  practices."    He  justified  the  Board's  policy  of  "intact  busing" 
on  the  grounds  of  schedule  conflicts  between  the  black  classes  that  were 
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bused  and  the  white  receiving  schools.'*^ 

The  trial  recessed  at  the  end  of  the  second  week,  and  resumed  for 
another  two-week  segment  beginning  December  5.       The  NAACP  compared  the 
relatively  high  annual  per  pupil  expenditures  for  busing  in  the  St.  Louis 
City  school  system  ($360)  to  comparable  figures  for  St.  Louis  County  ($94) 
and  Dayton,  Ohio  ($125),  in  an  effort  to  show  that  the  Board  was  inefficient 
in  handling  financial  matters  J  ^^hen,  attention  turned  to  the  rerrisdy  aspect 
of  the  suit  while  Michael  Stolee,  Dean  of  the  School  of  Education,  Univer- 
sity of  Wisconsin  at  Milwaukee,  described  the  NAACP' s  revised  plan  which  he 
had  authored.    The  plan  would  involve  busing  about  23,000  of  the  city's 
77,000  public  school  students,  in  addition  to  pairing  and  clustering  of 
schools  and  other  desegregation  techniques.    Stolee  also  addressed  himself 
to  the  general  issues  of  v/hite  flight,  tipping  point  and  contact  theory. 

Superintendent  Wentz  testified  several  days  later,  expressing  doubt 

that  a  "pairing  and  clustering"  method  would  work   given  the  nature  of 
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housing  patterns  in  St.  Louis.    k*ientz's  testimony  also  revealed  for  the 
first  time  the  existence  of  an  alternate  (to  the  Board's  February)  plan. 

This  became  the  pattern  of  the  trial:    two  weeks  of  hearings,  followed  by 
several  ^eeks  of  recess  and  then  another  tv/o  weeks  of  hearings,  etc.  The 
recesses  were  necessary  to  give  Meredith  an  opportunity  to  catch  up  on  his 
criminal  trial  docket.    Under  the  Speedy  Trial  Law,,  felony  cases  must  be 
tried  within  90"  days. 
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prepared  at  Wentz's  directive  by  Stephen  Daeschner,  who  was  then  Director 

of  Evalusition  for  the  school  system.    Daeschner  prepared  the  plan  In  response 

to  a  confidential  memo  from  Wentz  requesting  a  study  for  "a  solid,  viable 
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alternative"  to  the  Board's  February  plan.    Daeschner,  about  to  leave  to 

take  a  position  with  the  Anchorage,  Alaska  public  schools,  spent  only  about 

a  week  on  the  plan.  ,(He  had  reportedly  resianed  after  not  being  selected  to  head 
the  Magnet  School  pro- 
gram,.      Daeschner  proposed  the  establishment  of  16  junior  high  schools 

serving  7th  and  8th  grade  pupils,  all  but  one  of  which  would  have  a 
majority-black  enrollment.    All  ten  of  the  City's  academic  high  schools 
would  also  be  more  than  50  percent  black.    The  proposal  would  place  every 
student  in  the  public  school  system  in  an  integrated  setting  some  time 
between  the  7th  and  12th  grades,  and  would  also  break  the  Board's  histori- 
cal practice  of  never  busing  v/hite  students  from  South  St.  Louis  to  north- 
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side  schools. 

School  officials  unsuccessfully  tried  to  keep  the  Daeschner  proposal 

secret,  maintaining  that  it  was  a  "very  rough  draft"  and  would  be  misinter- 
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preted  and  lead  to  "unnecer.sary  anxiety  in  the  coinmunity Wentz  stressed 

that  the  "secret  plan"  v/as  only  a  study  that  had  not  been  reviewed  by 

administrators  nor  discussed  by  the  Board.    He  held  a  press  conference  to 

"clear  the  air  on  the  issue"  where  he  explained  that  the  main  thrust  of 

the  Daeschner  propoS''>i1  was  to  establish  a  7th  and  8th  grade  junior  high 

school  pattern,  rather  than  the  7tli  th'^ough  9th  grade  system  proposed  in 
122 

the  February  Plan.    (Objections  to  that  aspect  of  the  Board's  plan  had 
pointed  out  that  certification  requirements  differ  for  7th  and  8th  grade 
compared  to  9th  grade  teachers,  and  that  9th  grade  curricula  require  labs  and 
othar  facilities  not  needed  for  the  lower  grades.)    Wentz  also  stressed  that 
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the  Daeschner  proposal  called  for  no  more  busing  than  the  Board's  February 
Plan  would  require  at  the  end  of  four  years. 

Daeschner  himself  came  in  from  Alaska    to  testify   during  ''Round 
Three"  of  the  trial— another  tv/o  week  segment  of  testimony  beginning 
February  5,  1978.    Attorneys  for  the  NAACP  and  Northside  Parents  tried  to 
show  that  the  Daeschner  proposal  was  very  similar,  except  for  cost,  to 
their  own  plans— both  of  which  the  Board  criticized  as  unfeasible.  More- 
over, the  attorneys  .       argued  that  Daeschner' s  cost  figures  were  Inflated. 
Daeschner  testified  that  he  felt  his  proposal  satisfied  Wentz's  request 
for  a  "solid,  viable  alternative,"  however,  he  later  contradicted  himself 
and  said  he  could  not  vouch  for  the  "viability"  of  the  plan.'^- 

Also  testifying  on  the  question  of  remedy  was  David  L.  Colton,  Dir- 
ector of  the  Washington  University  Center  for  Educational  Field  Studies, 
and  author  of  the  plan  submitted  by  the  Northside  Parents  calling  for  a 
four-tier  grade  structure.    While  Colton  maintained  that  the  plan  could 
eliminate  overcrowding  and  reduce  both  transportation  and  operational 
costs,  attorneys  for  the  Board,  the  City,  and  the  Concerned  Pa  onts  for 
Neighborhood  Schools  questioned  him  hostilely  in  an  effort  to  show  that 
the  plan  was  unrealistic  and  too  expensive. '^^ 

Throughout  the  hearings,  Meredith  gave  the  attorneys  and  witnesses 

considerable  latitude  in  their  questions  and  answers.    When  attorneys 

occasionally  quarreled,  Meredith  broke  in  witf^  what  one  observer  described 
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as  "common-sense  admonitions  in  'good  'ol  boy'  style."    He  continued  to 
express  his  impatience  with  the  slow  pace  of  the  hearings.    He  made 
William  Lamson,  the  NAACP 's  expert  demographer,  testify  standing  up,  so 
that  he  would  not  have  to  keep  walking  back  and  forth  between  the  witness 
chair  and  his  charts  across  the  room.    When  attorneys  asked  Superintendent 
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Wentz  a  number  of  questions  about  which  Wentz  and  other  witnesses  had 
already  testified,  Meredith  gave  them  a  gruff  warning:    "There,* s  no  use 

1 2g 

going  over  and  over  the  same  ground,,. I  am  going  to  cut  off  some  of  this." 
But  more  often,  Meredith's  gruffness  was  couched  in  good  humor.    When  one 
witness  got  up  from  the  stand  to  unroll  some  maps,  Meredith  told  him  to 
stay  put:    "The  lawyers  can  put  up  the  maps  for  you— we've  sure  got  enough 
lawyers,"  ^27 

The  fourth  segment  of  the  St.  Louis  school  desegregation  trial  began 

on  March  13,  following  a  three-week  recess,  and  lasted  for  two-and-a-half 

weeks,  v/hen  it  was  recessed  until  May  8.    The  entire  time  was  devoted  to 

presentation  of  the  Board's  case.    Much  of  the  testimony  came  from  academics 

neighborhood  school  concept  and  theories  of  white-flight  and 

the  tipping  point.    Clifford  Hooker,  a  University  of  Minnesota  professor 

of  educational  administration,  defended  the  neighborhood  school  as  crucial 

to  education  quality  and  said  it  v/as  "as  traditional  in  American  education 

as  McGuffey's  reader. "^^^ooker  also  testified  that  the  NAACP  plan,  by 
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requiring  massive  busing,  showed  "a  gross  naievete  of  ignorance"  in  not 
recognizing  that  it  would  lead  to  white  exodus  "accelerating  at  a  fantastic 
rate."^^'?lowever,  Hooker  condeded  that  if  the  Board  was  found  guilty  of 
intentional  segregation,  court  solutions  should  be  "blind"  to  speculation 
on  white  flight. 

Another  expert  witness  branded  government-sponsored  programs  as  highly 

responsible  for  the  continuation  in  St,  Louis  of  segregation  in  housing, 

economics  and  education.^^^he  former  Mayor  of  St.  Louis  testified  briefly  to 

make  a  plea  that  "practicalities  rather  than  theory  prevail"  and  to  argue 
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for  a  metropolitan  desegregation  plan. 
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The  Board  ended  its  case  with  the  testimony  of  Daniel  Schlafly, 

25-year  member  of  the  Board  and  four-time  president.    Schlafly,  whose 

testimony  focused  primarily  on  the  question  of  the  Board's  intent  to 

discriminate,  maintained  that  "we  did  the  best  we  could.'*    "We  had  some 

very  difficult  circumstances  over  which  we  had  no  control,"  including 

the  fact  that. the  city  v/as  separated  from  the  county,  a  declining  tax 

*  base,  federal  housing  policies  that  contributed  to  segregation  and  "the 

lack  of  any  substantive  help— really  any  help  at  all— from  the  state  or 
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federal  government." 

Schlafly  denied  that  the  Board's  school  construction  policies  were 
designed  to  "contain"  blacks  in  North  St.  Louis.    He  argued  that  the  1962 
bond  issue,  v/hich  financed  construction  of  a  number  of  new  schools,  received 
its  strongest  support  in  the  black  wards  and  would  never  have  passed  had  the 

Board  not  pro:nised  to  locate  the  schools  in  overcrowded  neighborhoods  in 

*  135 
predominantly  black  areas.    Schlafly  argued  that  some  schools  were  built  with 

Title  I  funds,  and  that  federal  regulations  required  that  the  schools  be 

placed  where  the  children  were— a  fact  which  Justice  Department  attorney 

J.  Gerald  Hebert  later  disputed. 

Schlafly  attributed  racial  isolation  in  the  St.  Louis  schools  to 
"massive"  population  shifts,  and  the  more  than  doubling  of  the  percentage 
of  blacks  in  the  system.    He  said  these  shifts  "almost  overwhelmed  the  School 
Board."    "We've  lived  demographics  since  1955.    For  15  years,  we  were 
fighting  just  to  keep  our  heads  just  above  water." 136 

James  McDuffie  asked  Sch'.afly  whether  he  didn't  think  the  Board's 

policy  of  intact  busing  was  a  "minus"  to  the  Board's  alleged  goal  of  integra- 
conceded 

tion.    Schlafly  /         that  it  probably  was,  but  that  it  was  also  a  "plus" 
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In  that  the  black  children  got  to  take  advantage  of  the  resources  and 
general  environment  of  the  white  school.    McDuffie  responded:    "Even  if 
they  are  given  a  separate  recess  period,  so  that  they  don^t  have  to  share 
the  playground  with  the  white  children?   Even  if  they  are  assigned  a  dif- 
ferent lunch  period,  so  that  they  don't  have  to  share  the  lunchroom  with 
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the  white  children?   Do  you  consider  that  a  plus,  Mr.  Schlafly?" 
Several  hours  later,  the  Board  rested  its  case. 
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VL    Looking  Ahead 


Because  of  prior  commitments  in  April,  Meredith  recessed  the  trial 

until  May  8,    Only  the  City  and  the  Concerned  Parents  for  Neighborhood 
★ 

Schools    still  have  their  cases  to  present.    This  is  expected  to  take 
about  eight  days.    In  anticipation  of  the  conclusion  of  testimony,  Meredith 
instructed  attorneys  to  begin  preparing  final  arguments:    "I  want  those 
briefs  to  be  very,  very  specific,    I  don't  want  to  have  to  dig  through  all 
this  record  to  recheck  every  point. "^^^ 

Meredith  told  the  attorneys  that  the  briefs  should  address  three  prin- 
cipal questions  (quoting  from  the  Post-Dispatch  summary  of  v/hat  Meredith  said) 

1.  Whether  the  segregation  that  exists  in  the  St.  Louis  public 
school  system  is  an  outgrowth  of  natural  forces  at  work  in 
the  community  or  the  result  of  specific  actions  by  the 

St.  Louis  Board  of  Education. 

2.  What  the  legal  implications  would  be  if  Meredith  found  that 
the  School  Board  had  nothing  to  do  with  the  peroetuation  of 
segregation  in  the  school  system.    Specifically,  Meredith 
asked  the  attorneys  to  address  the  question  of  whether  he  has 
the  authority  to  order  a  desegregation  plan  if  he  finds  the 
School  Board  innocent  of  maintaining  a  segregated  system.** 

3.  Whether  the  desegregation  of  city  schools  is  a  nractical  possi- 
bility. 139 

Meredith  emphasized  the  practicalities  of  the  issue  (question  #3):    "Based  on 

the  facts  before  us,  can  you  desegregate  the  schools  in  St.  Louis— regardless 
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of  what  you  may  want  to  do?" 


*   As  of  November  1977,  the  Concerned  Parents  for  Neighborhood  Schools 
claimed  that  they  had  1000  families  as  members,  and  had  received  5,000 
contributions  totalling  $32,000.    The  other  white  parent  group,  Informed 
Citizens  Committee,  has  not  participated  actively  in  the  trial,  for 
lack  of  funds. 

**  More  specifically,  Meredith  wants  to  know  whether  the  consent  decree 
could  be  enforced  if  the  Board  is  found  innocent. 
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Meredith  stressed  practicalities  in  comnents  during  a  personal  inter- 
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view  as  well,    ''When  you  look  at  the  cities  where  the  federal  courts  have 
Ordered  desegregation,  what  in  the  hell  have  they  accomplished?"  he  asked. 
He  said  he  felt  the  courts'  efforts  had  often  been  futile,  even  counterpro- 
ductive,   "And,  Tm  not  about  to  engage  in  an  exercise  in  futility  at  great 
expense  to  everyone,"  referring  (seemingly)  to  the  expense  of  a  long  trial 
and  the  cost  of  desegregation  steps  that  merely  lead  to  white  flight,  "It's 
clear  to  me  that  when  an  area  is  70  percent  black,  before  long  it's  90  per- 
cent black," 

But  what  about  higher  court  precedent  as  to  what  a  district  court  judge 
can  do?    "There's  an  old  saying,"  Meredith  responded,  "that  the  Supreme 
Court  follows  election  returns.    That's  not  entirely  true,  but  there's  some- 
thing to  it,"    The  Supreme  Court  has--he  made  a  flip-flop  motion  with  his 
hand,-    The  Supreme  Court  sees  when  what  it's  doing  is  futile,  and  it's 
taking  a  much  tougher  stand  (on  school  desegregation  cases).    "The  fact  that 
the  Court  split  4-to-4  just  on  the  question  of  NAACP  interventic:i  (in  the 
St,  Louis  case)  shows  that," 

Meredith  feels  sure  the  St,  Louis  school  desegregation  case  will  go  to 

the  Supreme  Court,  whatever  decision  he  makes.    This  case  will  make  new  law, 

he  predicts,  since  there  are  so  many  novel  legal  aspects  to  it,    (One  School 

Board  member  who  has  been  attending  the  trial  regularly  suggested  that 

Meredith's  expectation  of  an  appeal  is  one  reason  he  is  impatient  with  the 

slow  pace  of  the  trial.    When  attorneys  try  to  have  material  read  into  the 

record,  Meredith  tells  them,  "Just  enter  it  into  the  record.    The  boys 
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upstairs  (in  the  Court  of  Appeals)  can  read,") 
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The  attorneys  agree  that  the  case  will  not  be  settled  when  Meredith 

rules  this  time  around.    Dr.  James  DeClue,  Education  Conimlttee  chairman  for 

the  local  NAACr,  told  reporters  before  the  trial  even  began,  "It's  almost 

as  If  the  lawyers  were  preparing  their  cases  for  the  appeals  court." 

Several  of  the  attorneys  later  confirmed  the  truth  of  that  observation. 

Some  of  them  feel  that  Meredith  is  very  biased  toward  the  School  Board. 

For  scholarly  support  they  cite  a  recent  St.  Louis  University  Law  Journal 

"Public  Interest  Law  Note"  (1977)  which  concludes  that  Meredith  and  the 

other  federal  judges  in  the  Eastern  District  of  Missouri  are  "conservative"  on 
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civil  rights  matters. 

McDuffie  and  Russell  don't  necessarily  share  that  view,  and  feel  that 
Meredith  has  always  been  very  fair  and  good  to  them.    As  an  example,  Russell 
describes  how  understanding  Meredith  was  of  the  Northsiile  Parents'  financial 


*  After  discussing  Meredith's  handling  of  the  City  school  desegregation  case 
in  particular,  the  Note  concluded: 

The  long  delay  in  implementing  school  desegregation  in 
St.  Louis  and  the  unusual  step  taken  by  the  Eighth  Circuit 
in  criticizing  the  merits. of  the  consent  decree  on  an  inter- 
locutory appeal  and  in  directing  the  district  court  to  take 
a  number  of  specific  actions  to  speed  up  school  desegregation, 
illustrates  the  adverse  impact  3  district  court  judge  can  have 
on  efforts  to  eradicate  constitutional  deprivations  if  the 
judge  fails  to  assume  an  active  role  in  directing  the  litigation 
toward  a  orompt  and  constitutionally  acceptable  resolution 
[footnote  omitted],  at  400. 
However  the  Note  has  received  sharp  criticism  (by,  among  others,  a  former 
chairman  of  a  midwest  chapter  of  the  NAACP),  particularly  for  methodological 
flaws~e.g.,  looking  only  at  appealed  decisions  which  resulted  in  published 
appellate  opinions,  rather  than  the  full  set  of  district  court  civil  rights 
decisions;  and  ignoring  appellate  rulings  madp  by  district  court  judges  sitting 
on  the  appeals  court  "by  designation." 
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plight,  and  the  long  delays  that  occurred  In  the  original  discovery  pro- 
ceedings as  a  result.    Whereas,  Russell  notes,  "Meredith  could  have  thrown 
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the  case  out  any  number  of  times  for  failure  to  prosecute.'' 

Nevertheless,  there  is  a  feeling  on  the  part  of  all  of  the  attorneys 
that  the  Eighth  Circuit  Court  of  Appeals  would  be  more  sympathetic  to  the 
opponents  of  the  Board.    That  Court,  which  is  literally  "upstairs"  from 
Meredith  in  the  U.S.  Courts  building,  is  regarded  as  one  of  the  more 

"liberal"  appeals  courts.    Moreover,  Judge  Lay's  December  13  opinion  left 
little  doubt  as  to  where  he  stood  on  the  case,  and  five  of  the  eight  appellate 
judges  later  voted  to  let  the  opinion  stand. 

Meredith's  previous  record  on  school  desegregation  suits,  however,  would 
not  necessarily  be  cause  for  optimism  to  a  school  board.    (One  of  the  Board 
attorneys  said  that  when  the  case  was  assigned  to  Meredith,  he  felt  neither 
advantaged  nor  disadvantaged  by  having  him  as  the  judge)   The  current  school 
desegration  case  is  Meredith's  third.    His  first  was  Charleston,  Missouri, 
a  small  town  in  southeastern  Missouri  not  far  from  fleredith's  home  town.  "I 
integrated  those  schools  with  one  whack  and  nobody  could  do  a  god-damn 
thing  about  it,"  Meredith  said.    He  went  on  to  recall  how  ^he  Charleston 
politicians  had  come  to  him  earlier  saying  that  if  they  desegregated  volun- 
tarily, they'd  never  get  reelected.    So  Meredith  ordered  them  to  integrate 
the  schools.    (Meredith  didn't  mention  that  Charleston  is  the  home  town  of 
Democrat  Warren  Hearnes  who  was  Missouri's  Secretary  of  State  in  1963'  and 
elected  Governor  the  following  year.) 

"Then  I  had  this  little  Kinloch  case,"  Meredith  said,  referring  to  a 
four-year  suit  involving  three  St.  Louis  County  school  districts,  one  of 
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which  Is  the  fourth  largest  district   in  the  state.    ^'I  found  a  rather  weak 
constitutional  violation  on  the  part  of  one  district.    But  I  was  affirmed." 
In  that  suit,  Meredith  ruled  that  the  all-black  Kinloch  District  was  unlaw- 
fully segregated  as  a  result  of  the  formation  of  the  Berkeley  School  Dis- 
trict in  1937.    Meredith  ordered  that  both  kinloch  and  Berkeley  be  annexed 
to  the  Ferguson-Florissant  School  District.    While  the  record  did  not  show 
that  Ferguson-Florissant  had  actively  participated  in  the  creation  of  the 
segregated  Kinloch  District,  Meredith  ruled  (and  the  Court  of  Appeals 
affirmed)  that  Ferguson-Florissant  had  allowed  the  segregation  to  perpetuate. 

By  annexing  Berkeley  and  Kinloch  to  the  very  large  Ferguson-Florissant 
District,  Meredith's  order  achieved  a  consolidated  district  with  less  than 

20  percent  blacks.    Community  resistance  to  the  order  has  been  relatively 
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mild,  compared  to  what  court-irrposed  plans/many  cities  have  faced.  Meredith 
is  eager  to  release  the  case  from  .court  monitoring,  but  the  Justice  Department 
has  asked  him  to  maintain  minimal  supervision  for  a  while  longer. 

The  County  school  desegregation  suit  would  seem  to  satisfy  one  of 
Meredith's  main  criteria  for  a  decision.    When  asked  whether  it  was  important 
for  a  decision  to  be  politically  acceptable,  Meredith  said  that  he  had  long 
ceased  to  care  what  people  thought  about  his  decisions,  in  that  sense  of  the 
word  "political."    "But  is  it  (meaning  a  remedy)  going  to  work,  is  a  very 
important  consideration." 

Meredith's  emphasis  on  practicalities  (Is  it  going  to  work?)  would  seem 
to  havf>  its  limits.    Asked  whether  he  makes  any  effort  to  understand  the 
politics  of  the  school  district  involved  in  a  remedy,  he  responded  with  an 
emphatic  "No''— as  if  to  say  "Baldercash."   As  for  the  practice  of  bringing 
masters  into  school  desegregatior.  cases— if  nothing  else,  as  a  way  for  the 
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Court  to  maintain  its  "disinterested'*  posi tion--Meredith  said  he  dldn^t 
believe  in  it,    "The  Court  has  to  take  responsibility  for  its  own  doclsions," 
His  full  answer  suggested  something  of  an  old-timer  who  has  been  shown  some 
new-fangled  invention  that  he  wants  no  part  of,    Meredith  responded  in  a 
similar  tone  when  asked  whether  he  talked  with  other  judges  about  school 
desegregation  cases.    "No,**  he  said  emphaticfllly,  implying  that  he  had  to 
make  the  decisions  and  take  the  responsibility  himself. 

Meredith  was  quite  willing  to  take  the  responsibility  for  a  decision  in 
1975,  before  Rava,  McDuffie  anc  Russell  came  to  him  with  their  Idea.  He 
wasn't  particularly  eager  to  have  the  lawyers  negotiate  about  the  consent 
Jecree.    But  then,  he  said,  "!  decided  it  was  worth  a  trial."*  He  said  he 
thought  the  consent  decree  would  prevent  the  indignation  that  comes  from 
Imposing  a  court-ordered  remedy, 

That  last  statement-vindicating  that  he  had  planned  to  impose  a  dese- 
gregation remedy— seemec  *    fmply  that  the  opinion  Meredith  never  wrote  In 
1975  would  have  gone  against  the  Board.    (Did  Meredith  realize  that  he  had 
indirectly  revealed  such  a  well-kept  secret?)    But  he  later  Indicated  that 
there  was  no  need  for  him  to  make  a  determination  of  guilt  at  that  time.  It 
was  only  now,  in  light  of  Dayton,  Detroit  and  Omaha,  that  such  L  determination 
was  necessary  in  order  to  impose  a  remedy.    (Many  people  would  argue  that  even 
in  1975,  such  a  determination  would  have  had  to  be  made.    One  of  the  Board 
attorneys  said  that  that  was  certainly  his  understanding  of  case  law,  and 

*  Meredith's  use  of  the  word  "trial"  is  ironic,  given  the  present  status  of 
the  suit.    The  Judge  had  no  comment  on  the  suggestion  tha^  an  "unequal 
bargaining  situation"  may  have  existed  between  the  two  powerful,  well- 
financed  School  Board  attorneys  on  the  one  side,  versus  the  inexperienced, 
underfinanced  black  attorneys  on  the  other. 
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That  is  one  of  the  questions  (#2)  that  h«  has  asked  the  attorneys  to  brief. 

If  Meredith  rules  in  favor  of  the  Board,  the  Board  may  really  end  up 
losing.   Superintendent  Wentz  offered  that  as  a  possibility,  explaining 
that  if  the  Board  "got  off,"  the  State  would  also  be  free  of  any  obliga- 
tion to  help  the  St.  Louis  school  system  desegretate-'unlike  what  happened 
in  the  Detroit  school  case.    (However,  Wentz  said  he  still  hoped  the  Board 
would  be  found  not  guilty,  since  that  would  attach  a  stigma  to  it  that  was 
difficult  to  remove.) 

Might  not  a  ruling  like  that  in  Detroit,  then,  be  one  way  to  get  around 
the  likely  answer  to  Meredith's  question  13— Is  deseoregation  a  practical 
possibility?  Meredith  said  "the  S64  question  here  1s--to  what  extent  is  the 
State  of  Missouri  responsible  for  local  schools?"   True,  the  St.  Louis  school 
Board  is  technically  an  arm  of  the  State.    But  Just  vvhat  does  that  mean  In 
terms  of  the  state's  financial  responsibility  for  the  St.  Louis  school  system. 
Each  state  constitution  Is  different.    Missouri  may  be  very  different  from 
Michigan.    This  is  a  question  which  Meredith  says  tne  lawyers  will  have  to 
brief. 

Meredith  also  brought  up  the  issue  of  a  metropolitan  solution,  but  said 
that  "that's  a  different  lawsuit."   When  Meredith  denied  the  Board's  request 
to  name  21  County  districts  as  co-defendants,  the  motion  was  premature.  At 
that  time,  there  was  no  constitutional  requirement  that  they  be  made  defend- 
ants in  order  to  be  brought  into  the  remedy  later  on. 

According  to  several  of  the  attorneys  in  the  case,  Meredith  has  said 
he  will  not  handle  the  case  on  (the  Inevitable)  remand.    He  is  ea  now,  and 
plans  to  go  on  senior  status,  giving  him  the  freedom  to  decline  further 
handling  of  the  case.   Nevertheless,  he  takes  the  case  extremely  seriously. 


**Th«  future  of  our  citlts  Is  at  stake"  In  these  school  dcj^igregatlon 
cases*    ^'Schools  arc  a  very  tir^portant  factor,   Thoy  have  a  ';ireat  effect/* 
Mertdlth  left  little  doubt  that  the  '^effect*^  foremost  In  his  mind  was  the 
txodus  from  St.  Louis  of  whites  as  the  city's  schools  become  Increasingly 
black. 

As  the  attorneys  approach  a  legal  resolution  of  the  case»  coirmiunlty 
groups  In  St.  Louis  are  working  to  prepare  the  City  for  possible  court- 
ordered  desegratlon.    In  January,  the  National  Conference  of  Christians  and 
Jews  sponsored  a  one-day  conference  to  explore  how  religious  groups  could 
encourage  a  oeaceful  community  response  to  desegregation  Implementation. 
A  short  time  later,  the  Oanforth  Foundation  called  a  meeting  of  about  40 
community  representatl- :s  to  consider  setting  up  a  citizen  coalition  for 
orderly  Impleti^entatlon  of  any  court-ordered  plan.   The  Foundation's  action 
follov/ed  from  a  recc^.endation  by  the  panel  of  conmunlty  leaders  that  had 
been  wetlng  with  the  various  litigants  In  an  unsuccessful  attempt  to 
mediate  the  settlement.    The  current  School  Board  president,  Henry  M.  »rich, 
Jr.,  v/as  unsupportlve  of  the  Foundation's  most  recent  effort:  "!  don  :  knew 
what  purpose  the  meeting  could  serve  at  this  time.    If  they're  trying  to  get 

the  community  Involved  In  desegregation.  It's  working  In  the  dark  without  a 
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judgment  from  the  court."   However,  Superintendent  Wentz  attended  thn 
meeting  and  indicated  his  support.   Wentz  suggested  that  they  study  closely 
how  other  cities  undergoing  desegregation  were  faring.    Soon  after,  the 
Danforth  Foundation  financed  trips  by  citizen  groups  to  observe  desegrega- 
tion In  Dallas  and  Columbus,  Ohio.    The  groups  included,  among  others,  mem- 
bers of  the  School  Borfrd,  the  Northside  Parents,  and  the  white,  southside 
group—the  Concerned  Parents  for  Neighborhood  Schools. 
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The  Center  for  Metropolitan  Studies  is  also  contihuing  its  efforts 
to  stimulate  community  involvement  in  the  desegregation  issue.    In  the 
event  that  Meredith  finds  the  School  Board  guilty  of  de  jure  segregation, 
the  Center  hopes  to  have  the  remedy  arrived  at  through  a  process  of  nego- 
tiation between  all  of  the  parties  (with  Court  supervision).    The  alternative 
a  remedy  formulated  strictly  by  the  Court--would  sacrifice  educational 
quality  and  political  viability,  the  Center  believes.    Representatives  from 
the  Center  provided  technir:al  assistance  in        implementing  the  consent 
decree.    They  have  monitored  the  trial  continuously,    roviding  factual  sum- 
maries of  that  proceeding  as  well  as  the  events  that  led  up  to  it.  Most 
recently,  the  Center  published  a  detailed  proposal  for  a  r eme dy- thro ugh- 
negotiation  process,  with  the  Center  to  serve  as  the  mediating  body.  The 
Citizens  Education  Task  Force,  a  "blue-ribbon  committee"  created  jointly  by 
the  Board  of  Alderman  and  the  Board  of  Education,  has  also  proposed  that  it 
serve  as  the  mediator  should  there  be  a  negotiated-remedy  process.  Meredith 
has  given  no  indication  of  his  reaction  tc  either  group's  proposal. 

Meanwhile,  some  of  the  parties  to  the  suit  communicate  informally  with 
one  another.    In  early  April,  one  of  the  Northside  Parents  hosted  a  meeting 
attended  by  members  of  the  white  parent  group  as  well  as  the  Board.  The 
parents  met  to  discuss  problems  associated  with  the  teacher  transfer  provi- 
sion of  the  consent  decree.    (The  decree  required  that  10  percent  of  the 
staff  in  every  school  be  minority  by  the  first  year  of  implementation-,  with 
that  figure  increasing  to  20  percent  this  year  and  30  percent  next  year.) 
That  provision  was  implemented  fairly  smoothly  last  year  and  thii.  However, 
the  parents  anticipate  considerable  difficulty  in  achieving  next  year's 
30  percent  requirement,  particularly  with  respect  to  teachers  for  the  special 
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M,nw  «-p  fho  narpnts  feel  that  some  modification  of 
training  programs.    Many  of  tne  parents  tkki 

the  requirement  might  be  beneficial  to  all. 

One  school  Board  member  said  that  the  parents  would  communicate  more, 
except  that  the  lawyers  keep  them  apart.    "Still."  she  said,  "we  manage 
to  talk  on  the  telephone,  and  get  together  at  one  another's  homes.  Other- 
wise, amidst  all  the  courtroom  battling,  we  tend  to  forget  the  mst  important 
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part  of  all  of  this— the  kids." 
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VII.  Epilogue 

The  hearings  resumed  on  May  8  and  ended  May  26— for  a  total  of  thirteen 

weeks  of  hearings.*   Nearly  eleven  months  later,  on  April  12,  1979,  Judge 

Meredith  issued  his  long-awaited  opinion,  which  found  in  favor  of  the  School 

Board.**    In  brief,  Meredith  concluded  the  following;    First,  the  1954-56 

desegregation  plan  which  the  Board  adopted  in  response  to  Brown- -which 

essentially  extended  the  neighborhood  school  policy  for  whites  to  include 

blacks  as  well— "was  effective  in  disestablishing  the  dual  school  system 

and  in  achieving  a  unitary  system."    By  "effective"  Meredith  referred  to 

the  good  faith  actions  of  the  Board,  rather  than  to  any  integrative  result. 

The  Board  completely  eliminated  race  as  a  requirement  or  a  ban  to 
attend  any  school  in  the  system.  .  .  .  Adoption  of  the  neighborhood 
school  policy  as  to  all  children  .  .  .  resulted  in  some  remaining 
one  race  schools.  .  .  .  [However,  this  policy]  did  not  have  the 
foreseeable  consequence  of  bringing  about  or  maintaining  segregation. 
[Thus],  this  Court  finds  that  the  Board's  actions  with  respect  to 
desegregation  were  taken  in  good  faith  and  were  as  effective  as 
practically  possible.    The  duty  to  desegregate  was,  therefore,  discharged 
by  the  Board,  (at  1360-61) 

Second,  given  this  finding,  plaintiffs  must  bear  the  burden  of  proving 

discriminatory  intent  on  the  Board's  part  (stated  differently,  having 

concluded  that  the  duty  to  desegregate  had  been  discharged  by  the  Board, 

Meredith  felt  justified  in  treating  St.  Louis  as  a  "northern"  rather  than 

a  "southern"  case). 

In  order  to  find  constitutional  violation  it  will  be  necessary  for 
plaintiffs  to  establish  that  the  Board's  actions  or  inactions  were 
intended  to,  and  did  in  fact,  discriminate  against  minority  pupils, 
teachers  or  staff,  (at  1362) 

Third,  plaintiffs  failed  to  meet  their  burden  of  proof  that  the  Board 

intentionally  segregated  students. 


For  a  description  of  the  May  hearings  as  well  as  the  final  briefs  and 
arguments,  see  Richard  H.  Patton,  "Resolving  the  Desegregation  Issue  in  the 
Stc  Louis  Public  Schools— Part  II,;'  A  Report  of  the  Center  for  Metropolitan 
Studies,  University  of  Missouri-Stl  Louis  (February  1979). 


469  F.Supp.  1304  (1979). 
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Population  changes  so  overwhelmed  the  actions  of  the  Board,  that  the 
Board's  actions  or  omissions  to  act  may  not  be  said  to  have  had  the 
foreseeable  effect  of  causing  or  maintaining  the  racial  imbalance 
in  the  schools,  (at  1363) 

Fourth,  despite  the  absence  of  a  constitutional  violation  by  the  defendants, 
all  parties  are  bound  by  the  consent  decree  in  which  the  Board  agreed  to 
desegregate  the  schools  wherever  possible.    (Meredith  instructed  the  Board 
to  solicit  assistance  from  all  parties  and  return  to  the  court  within 
90  days  to  supplement  the  plan  previously  filed  under  the  consent  decree.) 

So  ended  another  chapter  in  the  St.  Louis  schorl  desegregation  case. 
But  few  people  feel  it  will  bo  the  last  chapter,  anr"  .nany  believe  that  the 
case  will  ultimately  be  decided  by  the  highest  court  in  the  land, 
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Population  for  St.  Louis 

City  and  County, 

1900-1970 

P  O   D   U  1 

a  c  i  o  n 

Citv  of  St.  Louis 

St. 

Louis  County 

'JVear 

Total 

%  White 

7.  Nonwhite 

'•1900 
1910 
.1920 
s'1930 
>1940 
1950 
1.960 
1970 

575,000 
687,000 
772,000 
821,000 
816,000 
856,000 
750,000 
622,000 

93.8 
93.6 
91.0 
88.6 
86.7 
80.8 
71.2 
59.2 

6.2 
6.4 
9.0 
11.4 
13.3 
19.2 
28.8 
40.8 

50,000 
82,000 
100,000 

:^ii,uuu 

274,000 
406,000 
703,000 
956,000 
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APPENDIX  B 

Racial  Composition  of  Individual  Schools,  1972-/3  School  Year 

REGULAR  ELEMENTARY  SCHOOLS 


PUPIL  ENROLLMENT 


Racial  Percentage 

//  of 
Schools 

Black 

White 

Total 

%  Blank 

%  White 

Less  than  90%  one  race 

21 

4,929 

4,691 

9.620 

51.2 

48.8 

90%  -  99.9%  Black 

44 

26,263 

394 

26,657 

98.5 

1.5 

lOOZ  Black 

48 

21,. 1 51 

Q 

21,151 

100.0 

0 

90%  -  99.9%  White 

24 

311 

11,808 

12,119 

2.6 

97.4 

100%  White 

15 

0 

6,571 

6,571 

0 

100.0 

Totals 

152 

52,654 

23,464 

76,118 

69.2 

30.8 

ACADEMIC  HIGH  SCHOOLS 

Racial  -Percentage 
Less  than  90%  one  race 
90%  -  99.9%  Black 
100%  Black 
90%  -  99.9%  White 
100%  White 
Totals 


STUDENT  ENROLLMEIIT 


it  of  . 

Schools    Black  White  Total  %  Black    %  White 

2        2,071  966  3,037  68.2  31.8 

4,705  221  4,926  95.5 

9,596  0  9,596  100.0 

448  8,057  8,505  5.3 


2 
3 
3 
_0_ 
10 


4.5 
0 

94.7 


16,820    9,244  26,064  •     64.5  35.5 


4.5!] 
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Student  Enrollment,  by  Race.  1953  to  1978 


Year 
1^53-64 
1962-63 

Black 
31,185  (34.5%) 
60,109  (54.87%) 

White 
59,142  (65.5%) 
49,447  C45.13%) 

■Total 

-  90,327 
109,556 

1963-64 

64,102 

(57.0%) 

48,259 

(^-  0%) 

112,361 

1964-65 

67,346 

(58.7%) 

47,380 

(41.3%) 

114,726 

1965-66 

70,360 

(60.24%) 

46,438 

(39.76%) 

116,798 

1966-67 

72,300 

(61.6%) 

45,042 

(38.4%) 

117,342 

1S67-68 

73,911 

(62 .81%) 

43,765 

(37.19%) 

117,676 

1968-69 

73,408 

(63.5%) 

42,167 

(36.5%) 

115,575* 

1969-70 

73,128 

(64.5%) 

40,246 

(35.5%) 

113,374* 

1970-71 

73,544 

(65.4%) 

38,862 

(34.6%) 

112 , 406 

1971-72 

73,802 

(67.2%) 

36,034 

(32.8%) 

109  , 836 

1972-73 

72.448 

(68.4%) 

33,496 

(31.6%) 

105,938 

1973-74 

69,213 

(69.3%) 

30,620 

(30.7%) 

99,833 

~~1974-75 

1975-76 

1976-77 

(71.0%) 

(29.0%) 

84,003 

1977-78 

(73.0%) 

(27.0%) 

78,852 

4  GO 
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APPENDIX  D 


Racial 

Composition  of  Teaching  Staff,  1962 

to  1973 

Year 

• 

White 

Black 

To€al 

1962 

1,804  (53.7%) 

1,555  (46 

.3%) 

3,359 

1970 "  • 

1,798  (46.6%) 

2,060  (53 

.4%) 

3,858 

1971 

1,823  (45.7%) 

2,164  (54 

.3%) 

3,987 

1972 

1,837  (45.4%) 

2,128  (53 

.6%) 

3,965 

1973' 

1,638  (44.4%) 

2,052  (55 

.6%) 

690 

461 
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Appendix  E 

Legal  Counsel  for  Parties  with  Standing  In  the  Case* 


1.  Concerned  Parents  of  North  St.  Louis  (Llddell,  e^  al^)  t  original 
plaintiffs: 

Joseph  S.  McDuffle 
William  P,  Russell 

2.  St.  Louis  Board  of  Education,  defendants: 

John  H,  Lashly 
Paul  B.  Rava 

3.  National  Association  for  the  Advancement  of  Colored  People  (Caldwell, 

et    al),  plaintiff-intervenors: 

Louis  R«  Lucas 
Richard  Fields 
Barbara  £.  J)ickey 
Fcrriss  D.  Elliott 
David  A.  Lang 
Nathaniel  Jones 

4.  Civil  Rights  Division,  United  States  Department  of  Justice,  plaintiff 
intervener : 

J.  Gerald  Hebert 
W,  Jerry  Johnson 
Thomas  Yannucci 

Drew  S.  Days  III  (Assistant  Attorney 

General  for  Civil  Rl/,hts) 
Jean  C.  Hamilton 

5.  Concerned  Parents  for  Neighborhood  Schools  (Adams,  £t  al ) ,  plalntiff- 
Intervenor: 

Anthony  J.  Sestric  • 
Leo  Garvin 

6.  (:ity  of  St,  Louis,  plaintiff -intervenor: 

Charles  Lunderer 
Jack  L.  Koehr 


*Prlncipal  trial  attorney's  name  appears  first. 
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7.  Involved  Citizens  Committee  (Puleo,  ett  al ) ,  plaintlf  f-intcrvenor 

Robert  J.  Koster 

8.  State  of  Missouri,  co-defendant: 

Sheila  Hyatt 


463 


81 


Appendix  F 
Chronology  of  Legal  Proceedings 


February  18,  1972 

December  2^,  1975 
Dcccober  13,  1976 

February  28.  1977 

April  21-22,  1977 

July  13,  1977 

July-August,  1977 


October  17,  1977 


Suit  filed  by  Concerned  Parents  of 
North  St.  Louis  (Liddell,  et    al  vs. 
Board  of  Education  of  the  City  of 
St.  Louis). 

Judge  Meredith  issues  Consent  Decree. 

NAACP  admitted  to  case  as  plaintiff- 
intervenor  by  Eighth  Circuit  of 
U.S.  Court  of  Appeals. 

School  Board  proposal  for  reduction  of 
racial  isolation  in  the  Mgh  schools 
submitted. 

Meetings  of  counsel  called  by  Judge 
Meredith  seeking  "common  ground"  under 
Consent  Decree. 

Judge  Meredith  issues  order  finding 
need  to  deter.aine  constitutional  vio- 
lation and  setting  trial  date. 

Parties  with  status  as.  Amicus  Curiae 
granted  standing  as  plaintiff- 
intervenors;  State  Board  of  Education, 
State  Commissioner  of  Education,  and 
State  of  Missouri  named  as  Co- 
defendauts. 

Trial  proceeding's  to  determine  if  St. 
Louis  school  board  has  been  guilty  of 
constitutional  violatio:\  begin. 
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Appendix  G 
Enrollaenc  Cata-Sc.  Louis  Public  Schools 


School  Year 


Total  Enrol Imeat 
Racial  ConposlCion: 
Black 
White 


1976-77 

84,003 

71Z 
29Z 


1977-78 
78,852 

73% 
27Z 


Magnet  School  Enrollaent 
Racial  Composition: 
Black 
White 


2,262 

56Z 
4A% 


3,680 

66Z 
34Z 


Magnet  School  Enrollment  as 
percentage  of  system  total 


2.69Z 


4.66Z 


4.65 
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Appendix  H 

Sumpary  of  the  Stances  of  the 
Parties  with  Legal  Standing  In  the  Ca:.c 

1.  Concerned  Parents  of  North  St.  Louis 

It  is  the  contention  of  this  group,  as  the  original  plaintiffs  in  che 
case,  that  their  children  have  been  the  victims  of  discriminatory  racial 
practices  and  that  the  14th  Amendment  of  the  U.S.  Constitution  has  been 
violated.    Concerned  with  securing  quality  education  for  their  children, 
they  have  approached  the  Court  for  remedy  of  the  alleged  violations. 

2.  Board  of  Education  of  the  City  of  St.  Louis 

The  original  defendants  in  the  case  contend  that,  while  a  si;i:nifi- 
cant  amount  of  racial  separation  exists  in  the  St.  Louis  schools,  the 
situation  is  not  the  result  of  Board  action.    Current  racial  patterns, 
according  to  the  Board,  Lcvc  been  created  first  by  a  state-mandated 
legally  dual  school  system,  and  later  by  patterns  of  residential  location. 
Board  attorneys  are  arguing  for  a  desegregation  plan  which  involves  St. 
Louis  suburban  districts  and  in  which  the  State  of  Missouri  provides 
assistance. 

3.  National  Association  for  the  Advancement  of  Colored  People 

In  entering  the  case,  it  was  the  initial  contention  of  the  NAACP  that 
the  original  plaintiffs  did  not  adequately  represent  the  class  of  pupils 
who  had  been  the  victims  of  discriminatory  practice,  and  that  the  Consent 
Decree  was  deficient  because  it  did  not  mandate  desegregation  forthwith. 
The  NAACP  is  seeking  a  comprehensive  and  far-reaching  system-wide  deseg- 
regation plan. 
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4.  U.S.  Department  of  Justice 

It  is  the  argument  of  the  United  St:ates  Department  of  Justice  that 
the  constitutional  rights  of  black  scliool  children  in  the  St.  Louis 
school  system  have  been  violated,  and  tha\.  a  plan  for  remedy  of  that  sit- 
uation should  be  mandated  by  the  court. 

5 .  Concerned  Parents  for  Neighborhood  Schools 

The  Concerned  Parents  for  Nei^^nborhood  Schools  argue  that  the  Sc, 
'.lis  Public  Schools  have  not  been  guilty  of  discriminatory  racial  prac- 
tices and,  therefore,  there  is  no  need  for  a  court-ordered  desegregation 
remedy*    The  group  strongly  supports  the  concept  of  neighborhood  schools 
and  opposes,  on  constitutional  grounds,  any  plan  which  assigns  children 
to  schools  solely  on  che  basis  of  race. 

6.  City  of  St>  Louis 

The  City  of  St.  Louis  also  takes  the  position  that  it  was  not  the 
practices  of  the  Board  of  Education  that  created  racial  separation  in  the 
schools,  and  that  there  is  no  legal  basis  for  the  imposition  of  a  deseg- 
regation remedy.    The  City  is  concerned  with  a  continuation  of  "whi^ia 
flight",  arguing  that  destruction  of  the  neighborhood  school  will  lead  to 
the  destruction  of  the  neighborhood  and  ultiraately  the  City. 

7.  Involved  Citizens  Committee 

The  scope  of  thw  ""-volved  Citizens  Committee,  and  the  role  which  that 
groups  has  played  in  the  legal  proceedings,  has  been  much  more  limited 
than  that  of  the  other  parties 'with  legal  standing  in  the  case.  The 
group  is  concerned  with  modification  of  only  one  portion  of  the 
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desegregation  plan  submitted  by  the  St.  Louis  School  Board  which  relates 
to  hig'  I  feeder  patterns  in  the  area  in  which  the  group  is  based. 

8.    Sta>       >  Missouri 

Based  on  the  ultimate  responsibility  which  the  State  holds  for  those 
units  of  government  to  which  it  has  delegated  its  authorities,  the  Court 
named  the  Missouri  State  Department  of  Education,  the  State  Commissioner 
df  Education,  and  the  State  of  Missouri  as  co-defendants  in  the  case.  It 
is  the  contention  of  the  State  that  the  matter  is  essentially  a  local  one 
in  which  it  has  limited  liability  and  should,  tb«-refore,  have  a  limited 
role  in  remedy. 


4.68 


85 


APPENDIX  I 
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Evelyn  Battle,  President,  St.  Louis  Teachers  Union,  Feb.  23. 
Charles  Burgess,  Education  Reporter,  St.  Louis  Globe-Democrat,  Feb. 
James  Ellis,  Education  Reporter,  St.  Louis  Post-Dispatch;  Feb.  27,  March  21, 
John  Ervin,  Vice-President,  Danforth  Foundation;  Feb. 

Richard  Fields,  Attorney,  NAACP  (with  firm  of  Ratner,  Sugarmon,  Lucas,  Salky 
and  Henderson;  Memphis,  Tennessee);  March  27. 

Ted  oest,  formerly  Federal  Court  Reporter,  St.  Louis  Post-Dispatch  (now  with 
U.S.  News  and  World  Report);  March  22. 

Mary  Greensfelder,  President,  St.  Louis  League  of  Women  Voters;  Feb.  2. 

J.  Gerald  Hebert,  Chief  Attorney,  Civil  Rights  Division,  U.S.  Department  of 
Justice,  March  27. 

Lowell  Hey,  Civil  Rights  Enforcement  Agency,  City  of  St.  Louis;  Feb.  16. 

W.  Jerry  Johnson,  Attorney,  Civil  Rights  Division,  U.S.  Departrient  of 
Justice;  March  27. 

Ernest  Jones,  Deputy  Superintendent  (Formerly  Acting  Superintendent), 
St.  Louis  Public  Schools;  Feb.  23. 

David. A.  Lang,  Associate  Counsel,  St.  Louis  Chapter  of  the  NAACP;  Feb.  24. 

Joseph  S.  McDuffie,  Attorney,  Concerned  Parents  of  North  St.  Louis;  March  29. 

James  H.  Meredith,  District  Court  Judge,  Eastern  District  of  Missouri;  March  30. 

Richard  Patton,  Senior  Research  Analyst,  Center  for  Metropolitan  Studies, 
University  of  Missouri-St.  Louis;  and  March  27. 

Public  Affairs  Office,  St.  Louis  School  District;  Feb.  16. 

Paul  B.  Rava,  Attorney,  St.  Louis  Board  of  Education;  March  30,  31. 

William  P.  Russell,'  Attorney,  Concerned  Parents  of  North  St.  Louis;  March  31. 

Dorothy  Soringer,  Member,  St.  Louis  Board  of  Education  and  court  observer; 
March  28.  * 

Robert  Wentz,  Superintendent,  Gc.  Louis  Public  Schools;  March  30. 
*A11  interviews  are  from  1978.       .  ^ 
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CASE  SUMMARY 


In  August,  1971,  a  class  action  suit  was  filed  against  the  Minneapolis 
School  District  by  the  local  NAACP  and  a  community-based  organization  called 
Committee  for  Integrated  Education.    The  defendant  School  District  v/as 
charged  with  segregative  actions  In  the  areas  of  size  and  location  of 
schools,  student  assignment  policies,  and  teacher  and  assignment  policies. 
The  trial  lasted  from  April  10-25,  1972. 

The  District  Court  found  the  School  District  guilty  of  de  Jure  segrega- 
tion.   As  a  remedy,  the  judge  ordered  the  Implementation  of  the  School 
D1str1ct*s  own  plan  with  minor  modifications.    During  the  next  several 
years,  the  School  District  took  a  piecemeal  approach  to  desegregation, 
never  quite  complying  with  the  court  mandated  standard  for  desegregating 
the  schools.    The  court  made  some  modifications  to  the  plan,  but  the 
District  still  did  not  comply. 

.Beginning  January,  1977,  the  District  has  urged  the  court  to  drop 
jurisdiction  of  the  case.    A  motion  to  that  effect  was  denied  by  the 
court.    The  District  Court's  decision  was  upheld  by  the  Court  of  Appeal 
in  September,  1978,  and  by  the  Supreme  Court  in  June,  1979.    To  date, 
the  School  District  has  never  fully  complied  with  the  District  Court's 
orders. 
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U     The  City  of  Minneapolis' 

Minneapolis  is  a  city  of  432,000  people  located  on  the  Mississippi 
River  In  the  southeastern  part  of  Minnesota,    with  Its  somewhat  smaller  twin 
city,  St,  Paul,  It  is  the  center  of  a  seven  county  metropolitan  area  of 
nearly  two  million.    The  city  encompasses  a  large  geographic  area  of  55 
square  miles.    These  boundaries  have  not  been  changed  since  1927.  Minne- 
apolis has  steadily  lost  population  since  Its  1950  peak  of  522,000,  while 
the  population  of  the  metropolitan  area  has  Increased. 

The  city  grew  up  around  the  flour  milling  Industry  and  has  evolved 
Into  a  Center  of  business  and  industry.    It  is  the  headquarters  of  several 
major  firms  such  as  Honeywell,  3M,  and  Control  Data,  General  Mills,  Plllsbury, 
and  Cargiii.    it  has  a  very  active  business  community,  which  has  a  strong 
political  base  in  the  Downtown  Council—an  organization  formed  In  1955  to 
create  a  centralized  structure  of  decision-making  for  business.  The 
business  community  has  been  generous  in  its  financial  support  of  civic  and 
cultural  activities,  the  most  noteworthy  business  undertaking  being  the  re- 
development of  downtown  Minneapolis  through  the  creation  of  the  Nicollet 
Mall  and  the  system  of  enclosed  skyways  connecting  most  of  the  centrally 
located  buildings  and  businesses. 

Most  important  to  a  study  of  school  desegregation  is  an  understanding 
of  the  major  demographic  characteristic  that  distinguishes  Minneapolis  from 
other  large  cities— its  small  minority  population.    In  1960,  only  three  per- 
cent of  the  population  was  nonwhite.    By  1970,  this  had  risen  to  6.4%. 
The  breakdown  among  minority  populations  is  as  follows:    4.4?  black,  1.3% 
Anierican  Indian,  and  .7%  "other".    There  has  been  a  steady  migration  by 
Indians  to  the  city  from  the  reservations,  which  has  made  Minneapolis  the 
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second  largest  urban  center  of  Indians  In  the  United  States.    The  1970 
census  reported  about  6000  Indians  in  Minneapolis. 

Although  Minneapolis  has  a  reputation  as  an  enlightened  community  in 
regard  to  the  treatment  of  racial  minorities,  housing  in  the  city  Is 
severely  segregated.    Blacks  are  largely  concentrated  In  two  areas— one 
north  and  one  south  of  downtown--while  Indians  are  almost  entirely  concen- 
trated in  one  south-of-downtown  neighborhood.    Although  Minneapolis  lacks 
slums  of  the  kind  in  many  other  large  cities,  the  housing  condition  of  its 
minorities,  particularly  of  Indians,  is  far  from  enviable. 

Most  white  Minneapolitans  are  native  Americans,  with  Scandinavian 
stock  predominating.    Owing  to  the  large  Scandinavian  population,  the 
Lutheran  church  is  a  powerful  community  force.    Churches  in  general  are 
very  active  in  community  affairs,  and  especially  in  the  area  of  education. 
The  population  is  of  a  more  middle-class  character  than  in  other  large 
cities.    Reflecting  the  city's  position  as  a  major  wholesale-retail  center 
and  a  center  for  banking,  finance  and  insurance,  30  percent  of  employed 
residents  work  in  clerical  and  sales  occupations.    Almost  as  many  (27  per- 
cent) are  employed  as  craftsmen,  foremen  and  operatives,  and  20  percent 
are  professionals,  technicians,  managers,  and  officials.    Only  17  percent 
are  employed  in  laboring  and  service  occupations. 

Most  homes  in  minneapolis  are  sturdy,  single  family  dwellings  built  to 
withstand  severe  winters.    Row  homes  are  practically  nonexistent,  even  in 
low-income  areas.    In  1970,  50  percent  of  the  housing  in  Minneapolis  was 
owner-occupied.    With  the  exception  of  Northeast  Minneapolis,  which  is 
heavily  Polish  and. Slavic,  Minneapolis  is  lacking  in  ethnic  enclaves  such 
as  those  that  divide  the  populations  in  cities  like  Boston  and  Philadelphia. 
This  has  been  seen  as  a  major  reason  why  Minneapolis  avoided  much  of  the 
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turmoil  that  accompanied  school  desegregation  in  other  cities.  Minneapolis 
also  has-  a  large  elderly  population.    In  1960,  Minneapolis  had  the  greatest 
percentage  (13%)  of  persons  over  age  65  among  the  30  largest  cities  in  the 
country.    By  1970,  that  percentage  had  risen  to  15%.    The  elderly,  like  the 
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minorities,  are  concentrated  near  the  central  city  because  of  the  avail- 
ability  of  less  expensive,  multiple-unit  housing  and  the  convenience  of 
^  public  transportation. 

Mi  nneapolis  and  Minnesota  have  strong  and  continuing  progressive 
traditions  in  politics.    Hubert  Humphrey,  Walter  Mondale,  Eugene  McCarthy, 
and  Orville  Freeman  are  all  products  of  this  tradition.    In  the  late  1930s 
and  1940s,  labor  had  a  dominant  role  in  the  city  government.    During  this 
period,  a  liberal-intellectual  community  was  growing  as  a  political  force 
at  the  University  of  Minnesota  in  Minneapolis.    A  new  coalition  was  formed  in 
the  1940s  between  intellectuals  and  "good  government"  activists.    One  of 
the  consequences  of  this  coalition  was  the  merging  of  the  machine  Democrats 
of  Minneapolis,  intellectuals,  small  businessmen,  and  farmer-labor  in- 
terests into  the  new  powerful  Democratic  Farmer-Labor  (DFL)  Party. 

This  "good  government"  movenent  gained  strength  in  the  1950s  and  1960s 
from  the  growing  middle  class  of  managers,  executives,  and  professionals 
that  came  to  the  :ity  along  with  the  grov/th  of  the  electronic-aerospace, 
computer-based  industries.    The  high  pcir\\  of  the  "good  government"  movement 
in  Minneapolis  was  the  election  of  Arthur  Nartalin,  a  professor  political 
science  at  the  University  of  Minnesota,  as  mayor  in  1961.    It  was  during 
Naftalin's  tenure  as  Mayor  that  the  downtown  revitalization  effort,  funded 
by  the  business  community,  began.    The  Downtown  Council,  formed  in  1955  to 
combat  the  strength  of  the  Central  Labor  Union,  has  been  a  powerful  force 
ever  since. 
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The  Minneapolis  municipal  government  is  a  "weak  mayor,  strong  council" 
system.    The  City  Council  exercises  both  legislative  and  administrative 
powers,  with  the  Council  presidents  having  more  actual  power  than  the  Mayor. 
The  city  is  divided  into  13  wards  which  serve  as  the  bases  for  aldermanic 
elections  to  the  City  Council.    In  the  early  ll;70s,  the  three  wards  in  the 
southwestern  part  of  the  city  tended  to  be  upper-middle  class  to  upper  class; 
and  the  five  wards  in  the  northeast,  northwest,  and  southeast  sections  of  the 
city  tended  to  be  middle  class.    The  lower  class  wards  have  a  pattern  of 
voting  for  DFL  candidates,  of  opposing  charter  reform,  and  of  low  voter  turn- 
out.   Upper  class  wards  tend  to  vote  Republican  and  to  have  a  higher  per- 
centage of  voter  turnout  and  a  greater  support  of  charter  reform  proposals. 
Middle  class  wards  tend  to  be  swing  wards  and  change  their  partisan  prefer- 
ences from  election  to  election. 

While  Minneapolis  is  officially  a  nonpartisan  city,  party  alignments 
have  been  a  fact  of  life  throughout  the  city's  history.    F^:W  wards  truly 
vote  independently,'  and  the  political  histories  of  long-term  leaders  in 
Minneapolis  reveal  strong  traditions  of  partisan  politics. 

The  State  Legislature  is  dominated  by  rural  and  suburban  interests. 
MinneapoMS  and  St.  Paul  have  tended  to  suffer  from  this  orientation, 
particularly  since  the  State  Legislature  tends  to  dominate  county  and 
municipal  governments. 

Suburban  sprawl  has  been  immense  in  the  metropolitan  area  since  the  1950s. 
In  an  attempt  to  respond  to  changing  patterns,  the  Citizens  League  of 
Minneapolis  became  a  strong  advocate  of  a  metropolitan  council.    In  1967 
the  State  Legislature,  after  rejecting  the  idea  in  four  previous  sessions, 
created  the  Metropolitan  Council.    The  Metropolitan  Council  took  juris- 
diction over  the  3,000  square  mile  metropolitan  area  and  its  seven  counties. 
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135  municipalities,  60  townships,  and  nearly  TOO  special  districts  for 
school,  parks,  libraries,  and  other  services.    The  State  Legislature 
stopped  short  of  creating  a  full-fledged  metropolitan  government  and 
limited  the  Council's  scope  to  matters  demanding  regional  decisions, 
such  as  sewers,  highways,  mass  transit,  waste  disposal,  parks,  airports, 
and  regional  planning.    The  Council  sets  policies  but  has  no  operating 
authority. 

Minneapolis  has  been  fortunate  to  avoid  the  level  of  social  problems 
experienced  by  many  other  large  cities.    Its  crime  rate  and  unemployment 
rate  are  typically  below  national  averages.    Yet  it  was  not  immune  to  the 
social  disorders  of  the  1960s.    In  1967,  Minneapolis  blacks  set  fire  to  a 
commercial  strip  along  Plymouth  Avenue  in  North  Minneapolis,  to  protest 
the  lack  of  jobs  for  blacks.    The  following  year,  reflecting  mounting 
concern  over  social  disorders,  Minneapolis  elected  as  mayor  the  "law-and- 
order"  candidate  Charles  Stenvig,  a  former  police  detective. 

Prior  to  this  time  blacks  in  Minneapolis  were  a  quiet  political  force, 
working  slowly  through  the  NAACP  and  the  Urban  League  to  expand  c;;'\Dortunities 
for  blacks.    After  the  rioting,  Naftalin,  along  with  30  businesses,  put 
together  the  local  Urban  Coalition.    The  Cvialition  joined  the  NAACP  and 
Urban  League  as  the  focus  of  civil  rights  organization  and  leadership  in 
the  city.    Because  of  the;r  or^^anization  and  their  willingness  to  work  with 
white  leaders,  blacks  have  been  able  to  gain  some  political  power  in 
the  city. 

The  Indian  community,  on  the  other  hand,  is  lacking  in  organization 
and  leadership.  Cultural  differences  compound  the  problems  that  Indians 
face  in  establishing  a  power  base  in  the  community.    While  the  majority  of 
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Minneapolis  blacks  have  lived  In  northern  cities  for  most  of  their  lives, 
Indians  have  recently  arrived  from  reservations,  and  there  continues  to  be 
much  movement  back  and  forth  between  the  city  and  the  reservation.  Unlike 
the  Minneapolis  black,  the  Indian  openly  resists  being  Integrated  Into  the 
schools  and  the  neighborhoods.    His  heritage  Is  too  near  for  him  to  Ignore 
It.    While  Minneapolis  blacks  struggled  for  Integrated  schools  and  housing, 
Indians  wanted  all-Indian  schools  and  communities  where  people  would  be 
responsive'  to  their  culture  and  their  needs.    The  unemployment  rate,  the 
dropout  rate,  and  overall  living  conditions  are  far  worse  for  the  Minneapolis 
Indian  than  for  the  Minneapolis  Black. 
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II.     The  Minneapolis  Public  School  System. 

As  of  1970  there  were  about  77,000  school  children  In  Minneapolis. 
Of  those,  68,000  (99  percent)  attended  one  of  the  city's  97  public  schools. 
The  remainder  attended  parochial  or  private  schools.    Also  as  of  1970,  the 
Minneapolis  Public  School  System  consisted  of  98  schools:    68  elementary 
(K-6),  15  junior  high  schools  (7-9),  nine  high  schools  (10-12),  two  junior- 
senior  high  schools,  and  four  special  schools.    Over  3600  certificated 
personnel  were  employed.^ 

Control  of  the  public  school  system  ultimately  rests  with  the  seven 
member  School  Board.    These  non-salaried  officials  are  elected  by  a  district- 
wide  popular  vote  for  staggered  six  year  terms.    The  length  of  these  terms 
has  been  unsuccessfully  challenged  a  number  of  times.    The  Superintendent 
serves  as  the  Board's  executive  officer  and  professional  advisor,  and  is 
selected  by  the  Board. 

In  1959,  the  Minneapolis  public  schools  became  Special  School  District 
No.  1.    Prior  to  this,  the  Board  of  Education  was  selected  by  the  City  Council. 
The  District  now  has  the  power  to  raise  and  levy  taxes  within  state-determined 
mileage  limits.    It  can  also  raise  taxes  by  referendum.    Since  assuming  its 
independent  status,  the  School  District  has  devoted  much  greater  attention 
to  lobbying  efforts  at  the  State  Legislature.    In  1967,  the  position  of 
Special  Assistant  to  the  Superintendent  for  Urban  Affairs  was  created  to 
house  the  chief  lobbyist  for  the  Minneapolis  Public  Schools  at  the  State 
Legislature. 

Until  1973,  city  school  districts  tended  to  lose  out  in  the  urban- 
rural  competition  for  school  aid  from  the  State.    In  the  early  1970s,  due  to 
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a  concentrated  political  effort,  cities  of  the  first  class  weri?  finally  able 
to  achieve  a  59  percent  Increase  In  school  aid  from  the  State,  making  the 
distribution  of  state  school  aid  funds  more  equal  across  the  state. 

Both  the  District's  operating  budget  and  Its  per  pupil  costs  have 
risen  dramatically  In  recent  years,  as  the  following  table  shows. ^ 

Tabl^  1:    Rising  operating  budget  and  per  pupil  costs 

Operating  budget  Per  pupil  costs 

1968  $48  million  $481 

1969  54  million  587 

1970  62  million  not  available 

1975-  75  78  million  1431 
1977-78                       90  million  1879 

Close  to  40  cents  of  each  local  property  tax  dollar  went  for  school  district 
levies  in  1970,  about  the  same  as  today.    Minneapolis  also  receives  federal 
funds  through  the  Elementary  and  Secondary  Education  Act. 

The  Minneapolis  Public  School  System  has  experienced  rapidly  declining 
enrollments  over  the  last  decade,  as  indicated  in  the  following  table. 

Table  2:    Minneapolis  Public  Schools,  Enrollment,  1969-77 
1969       1970     J97i      1972      2973      1974      j975      2976  1977 
68,278    66,934    65,021    61 ,889    58,833    56,161    54,613    52,402  49,306 

Ihe  largest  percentage  declines  came  each  year  from  1971-74,  and  between 

1976-  1977. 

Over  this  same  period,  the  percentage  of  minority  pupils  has  risen  from 
12  percent  in  1969  to  24.4  percent  in  1977.    This  change  is  due  in  part 
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to  declining  white  enrollments  but  also  to  an  Increase  1n  numbers  of  minor- 
ities.   The  number  of  blacks  In  the  schools  has  Increased  from  5528  In  1969 
to  8090  In  1977.    The  number  of  Indian  students  has  risen  from  1843  In  1969 
to  2658  In  1977.    A  breakdown  of  minority  enrollments  In  1969,  1971  (when 
the  lawsuit  was  filed)  and  1977  1s  as  follows:^ 

Table  3:    Minneapolis  Public  SchooTsT  Minority  Pupil  Enrollment 

IM  Wl  2977 

Indians  1843  (2.7S)  2225  (3.4%)  2658  (5.4S) 

Blacks  5528  (8.n)  6351  (9.7%)  8090(16.4%) 
Other 

Minority  795  (1.2%)  890  (1.3%)  1289  (2.6%) 
Total 

Minority  8166^12.0%)  9466(14. 5X)  12.037(24.4%) 

A  summary  table  of  enrollments  by  racial  category  for  1969-1977  appears  in 
Appendix  A. 

Similar  figures  for  the  total  personnel  of  the  School  District  are 
as  follows: 

Table  4:    Minneapolis  Public  School  District,  Minority  Personnel 


1969 

1971 

1977 

Indians 

32  (0.5%) 

46 

(0.7%) 

117  (1.9%) 

Blacks 

355  (5.8%) 

439 

(6.5%) 

481  (7.6^) 

Other 
Minority 

30  (0.5%) 

49 

(0.7%) 

60  (0.9%) 

Total 
Minority 

417  (6.8%) 

534 

(7.9%) 

658  (10.5%) 

A  summary  table  by  racial  category  for  1969-1977  appears  in  Appendix  A. 
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The  Superintendent  of  the  Minneapolis  Schools  between  1950  and  1967 
was  Rufus  Putnam,    He  had  been  brought  to  the  District  at  the  urqing  of 
the  Downtown  Council,  more  because  of  his  business  capabilities  than  his 
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concern  about  the  educational  process.     According  to  one  Board  member 
who  was  Board  Chairman  while  Putnam  was  Superintendent,  Putnam's  only 
concern  was  money  and  "he  really  didn't  know,  or  didn't  care  very  much, 
about  the  educational  process,"   This  attitude  caused  a  lot  of  resentment 
on  the  part  of  teachers  to  the  point  w.iere  teacher-administration  relations 
became  very  strained.    This  eventually  culminated  in  a  teachers'  strike  in 
1970,  after  Putnam  had  been  eased  out  of  his  position. 

The  first  black  to  serve  on  the  School  Board,  L.  Howard  Bennett,  was 
appointed  in  1963  to  fill  a  vacancy,    Bennett  had  come  to  Minneapolis  from 
Fisk  University  in  the  late  1940s  under  the  auspices  of  Hubert  Humphrey  to 
carry  out  studies  on  the  impact  of  racial  isolation  in  the  city,  Bennett 
became  an  ally  of  Humphrey,  Senator  Walter  Mondale  and  Congressman  Donald 
Fraser.    He  was  appointed  to  the  Board  on  the  suggestion  of  the  very  in- 
fluential black  Minneapolis  newspaperman,  Cecil  Newman. 

When  Bennett  left  Minneapolis  to  take  a  position  in  the  Johnson 
administration,  another  black,  John  Warder,  was  appointed  to  take  his 
place.    Warder  had  built  a  political  base  in  the  local  NAACP  and  Urban 
League,  and  was  a  member  of  the  NAACP  political  education  committee.  Warder 
left  the  Board  in  1969,  after  winning  election  to  the  Board  in  1965,  to 
become  President  of  the  First  Plymouth  National  Bank,  a  branch  of  the 
First  Bank  System  of  Minneapolis  that  was  located  in  the. heart  of  the 
North  Minneapolis  black  community. 
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A  third  blacki  Harry  Ddvls»  was  appo1n^,ed  In  1969  to  complete  Warder's 
term.   Davis  was  another  product  of  the  Nf\ACP's  political  education  committee 
and  went  on  to  become  Director  of  the  Minneapolis  Urban  Coalition,  Davis 
Is  still  un  the  School  Boardi  has  served  as  Board  chairman,  and  Is  now  Vice- 
President  for  Urban  Affairs  of  the  Minneapolis  Star  and  Tribune  newspaper 
company. 

Since  1967  marked  the  beginning  of  a  new  phase  In  the  Minneapolis  Public 
School  System,  with  the  arrival  of  a  new  superintendent,    It  Is  appropriate 
to  Introduce  the  seven  members  of  the  School  Board  In  1967,  a  Board  that  was 
described  as  cohesive,  liberal,  and  strongly  supportive  of  the  new 
superintendent.^ 

Stuart  Rider.    A  Board  member  since  1964,  Rider  was  very  Influential  dur- 
ing the  pivotal  years  of  the  new  Davis  administration,    A  lawyer  Hying  In 
the  liberal,  upper-middle  class  Kenwood  area  of  South  Minneapolis,  Rider 
represented  a  strong  connection  to  the  Minneapolis  business  community,  tnc 
Citizens  League,  and  the  Citizens  Committee  on  Public  Education.    Rider  was 
considered  an  excellent  mediator  and  leader  among  Board  members,  a  central 
actor  in  moving  the  Board  from  constant  politically  partisan  divisiveness 
to  cohesive,  educational  action. 

Viola  Hymes.    A  Board  member  since  1963,  Hymes  was  a  former  school 
teacher,  extremely  active  in  community  affairs  and  viewed  as  a  strong, 
liberal  voice  on  the  Board.    She  was  long  active  in  the  National  Council  of 
Jewish  Women  and  went  on  to  become  its  national  president* 

John  Warder.    The  lone  black  on  the  Board,  Warder  was  appointed  in 
1964  and  was  elected  the  following  year.    Warder  was  a  businessman  who  had 
come  to  Minneapolis  from  Kansas  in  the  late  1950s.    He  was  to  be  the  spokes- 
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man  for  th«  cUy's  bUcks  m  raddl  Issues  b§gan  to  emerge  in  the  1960s, 
flUhough  he  was  far  from  a  loner  representing  unpopular  positions.  He 
was  active  In  the  NAACP  and  became  Interested  In  school  politics  through 
activities  at  his  daughter's  PTA.   Warder  resigned  from  the  Board  in  1969 
to  become  a  bank  president. 

David  Preus.    Preus  was  a  minister  in  the  American  Lutheran  Church, 
which  has  its  headquarters  in  Minneapolis.    He  was  elected  to  the  Board 
in  1965,  largely  as  a  result  of  his  community  activism  in  the  Southeast 
(University)  community.    Viewed  by  many  as  a  leading  intellect  on  the 
Board,  Preus  provided  a  vital  link  with  the  influential  Lutheran  and  other 
religious  communities  of  Minneapolis.    He  resigned  in  1974  to  become 
President  of  the  American  Lutheran  Church. 

Lawrertce  "Duke"  Johnson.    Johnson  was  the  lonb  conservative  on  the 
Board  during  tht  period  of  mobilization  for  desegregation.    He  worked  for 
Northern  States  Power  Company  (NSP)  until  he  retired  In  1972,  and  repre- 
sented  business  interests  on  the  Board.    He  was  approached  to  run  for  the 
School  Board  in  1965  after  a  number  of  years  of  active  involvement  with 
the  Citizens  Commission  on  Public  Education.    His  candidacy  was  supported 
by  NSP,  which  gave  him  the  time  to  campaign.    Johnson  served  one  term  until 
1971,  when  two  more  conservative,  antibusing  members  were  elected. 

Frank  Adams.   Adams  worked  for  the  Veteran's  Administration  and  was 
considered  labor's  representative  on  the  Board.    He  had  served  on  the 
Board  from  1952-1963  before  returning  in  1967.    He  lived  in  the  ethnic. 
Northeast,  working  class  community  and  was  a  member  of  the  Influential 
Central  Labor  Council.   Adams  was  to  pay  a  heavy  price  for  his  open  advo- 
cacy of  desegregation,  as  he  suffered  censure  by  the  Central  Labor  Council. 
The  Council  later  formally  removed  the  censure. 
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Florenci  Utotanw.   A  foimtr  nfwspap§rwofflin  working  in  public  reUtlens 
*nd  living  in  the  predominantly  white  And  middle  class  southwest  section  of 
the  city,  Lehmann  described  herself  as  an  Independent.   She  was,  however, 
to  receive  strong  support  from  city  Republicans  and  the  Citizens  Conwittee 
on  Public  Education  during  her  later  candidacies.   Lehmann  was  the  Board's 
senior  member,  having  served  for  21  years  at  the  time  of  her  retirement 
tn  1969. 

These  were  the  people  who,  in  1967,  decided  that  the  Minneapolis 
Public  School  System  needed  a  n^'w  look.   They  were  facing  several  problems 
simultaneously;   a  lackluster  curriculum,  financial  troubles,  deteriorat- 
ing facilities,  increasingly  segregated  enrollments,  and  seriously  strained 
teacher-administration  relations.    They  ^«}nt  the  word  to  the  Harvard  Graduate 
School  of  Education  what  they  were  seeking  a  new  superintendent.    What  they 
sought  most  of  all  was  strong  administrative  leadership.    Both  of  the 
finalists  for  the  position  were  products  of  the  Administrative  Career  Program 
at  Harvard.    The  one  who  was  selected  was  John  B.  Davis. 

Davis  arrived  from  the  superintendent  position  at  Worcester,  Massa- 
chusetts, where  he  had  acquired  a  distinctive  reputation  for  effective 
community  relations.    He  brought  with  him  an  extensive  knowledge  of  a 
national  network  of  leaders  in  education  and  financing  sources  for  education. 
He  has  been  described  as  dynamic,  extremely  likeable,  and  well-informed. 
The  School  Board  felt  he  was  Just  what  they  needed  to  revitalize  the 
School  District. 
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III.       The  Beginning    of  Desegregation:  1967-71 

The  desegregation  efforts  of  the  Minneapolis  School  District  began  in 
1967  with  the  arrival  of  the  new  superintendent,  John  B.  Davis.    The  School 
Board,  in  looking  to  replace  Rufus  Putnam,  who  had  been  superintendent  for 
17  years,  made  an  effort  to  find  someone  who  was  committed  to  desegrega- 
tion.   In  so  doing,  the  School  Board  reflected  a  growing  nation-wide  concern 
that  students  in  the  inner  city  schools  were  not  receiving  educational 
opportunities  equal  to  those  provided  in  other  city  schools. 

As  soon  as  Davis  arrived,  he  assembled  a  new  top  administrative  staff. 
Davis  and  his  staff  quickly  developed  a  set  of  "Human  Relations  Guidelines",  ' 
which  the  Board  adopted  in  1957.    These  guidelines  were  adopted  "to  facilitate 
racial  balance  and  pupil  placement,  personnel  practices,  curriculum  develop- 
ment, staff  development,  and  compensatory  education."    They  expressed  a 
commitment  to  making  "every  reasonable  effort*'  to  integrate,  but  stayed 
within  the  framework  of  neighborhood  school  policy  and  voluntary  integration. 
The  central  goal  of  the  School  District,  as  contained  in  the  guidelines, 
was  to  achieve  "quality  education"  in  all  the  schools  for  all  students.  This 
emphasis  on  the  quality  of  education  v/as  to  become  the  key  to  the  District's- 
desegregation  strategy. 

The  emphasis  by  Davis  and  his  administration  on  human  relations  and 
community  involvement  set  the  tone  of  the  surge  of  desegregation-related 
activity  that  occurred  over  the  next  few  years.    In  1967,  a  Special  • 
Assistant  to  the  Superintendent  for  Urban  Affairs  was  appointed  to  facili- 
tate involvement- of  the  community  in  a  legislative  program  and  in  the 
development  of  the  Human  Relations  Guidelines.    In  the  same  year,  the 
first  move  toward  decentralizing  the  administration  of  the  schools  was 
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taken  with  the  creation  of  the  North  Pyramid  whereby  North  High  School, 
and  the  elementary  and  junior  high  schools  feeding  into  it,  became  a  de- 
centralized administrative  unit.    The  objective  of  decentralization  was  to 
improve  conmunication  among  schools  and  between  the  schools  and  the  com- 
munity.   A  second  pyramid  was  formed  in  1969,  and  in  1973  the  present  three- 
pyramid  decentralized  structure  was  created, with  Area  Superintendents  and 
separate  budgets  for  the  West,  North,  and  East  areas. 

Two  separate  programs  affecting  racial  balance  began  in  1967.    One  was 
the  Urban  Transfer  Program--a  voluntary  transfer  program  where  majority  and 
minority  students  were  permitted  to  transfer  upon  request  of  their  parents 
if  such  transfers  1)  improved  the  racial  composition  in  both  the  sending 
and  receiving  schools,  and  2)  would  not  result  in  overcrowding  in  the  re- 
ceiving school.    The  other  was  the  voluntary  busing  of  blacks  from  one  school 
into  two  predominantly  white  schools.    One  of  the  white  schools,  Kenwood 
elementary  school  in  south  Minneapolis,  was  to  become  the  center  of  pro- 
integration  sentiment  that  eventually  led  to  the  lawsuit  against  the  School 
District.    At  the  time  busing  began,  the  Kenwood  PTA  had  formed  a  human 
relations  committee  that  had  begun  to  put  pressure  on  the  School  District  to 
integrate  the  schools.    This  community  contained  a  large  proportion  of  higher 
income,  liberal  white  parents  who  wanted  their  children  to  have  an  integrated 
education. 

During  the  first  years  of  the  desegregation  effort,  the  District  focused 
on  increasing  the  sensitivity  of  the  staff  and  administration  to  minority 
concerns.^    The  Departments  of  Elementary  and  Secondary  Curriculum  began 
work  in  1967  on  a  social  studies  program  which  emphasized  human  relations 
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and  the  contributions  of  minority  groups  to  American  society.    Also  begun 
in  this  year  were  in-service  professional  growth  courses  for  teachers >  ad- 
ministrators, and  social  workers.    Orientation  programs  for  all  new  inner- 
city  teachers  began  the  following  year,  and  a  communications  training 
seminar  for  counselors  and  administrators  v/as  conducted  the  year  after. 
Beginning  in  1969,  Tuesday  afternoons  were  devoted  to  human  relations  work- 
shops for  all  inner  city  teachers,  with  students  being  released  from  school. 
Several  conferences  on  human  relations  were  held  over  the  next  few  years 
for  teachers  and  administrators.    Also  in  1969,  the  District  began  affirma- 
tive action  recruiting  of  teachers  in  1969,  with  visits  to  colleges  and 
universities  in  36  states. 

This  emphasis  on  staff  training  and  development  carried  over  to  the 
time  of  the  lawsuit  and  provided  the  basis  for  the  School  District's 
argument  that  they  be  given  more  time  to  accomplish  desegregation.  The 
District  maintained  that  movement  of  students  must  await  staff  development 
and  human  relations  training. 

In  addition  to  the  issue  of  desegregation,  two  other  emotionally  charged 
problems  faced  the  School  District  during  this  period— rapidly  declining 
enrollments  and  aging  and  deteriorating  central  city  school  facilities.  Two 
consultants  were  retained  in  1968  to  addres.^  these  related  issues.  Their 
report,  called  the  Domian-Sargent  report,  v/as  released  in  1969.    It  made 
recommendations  for  the  use  of  facilities,  including  new  construction  plans, 
both  in  relation  to  integration  and  declining  enrollments.    The  report  pro-^^, 
voked  opposition  on  the  part  j**'  those  who  felt  more  attention  should  have 
been  given  to  the  goal  of  integration. 
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The  Domian-Sargent  report  had  endorsed  the  concept  of  neighborhood 
schools.    One  group  opposing  the  report  was  the  Committee  for  Integrated 
Education,  (CIE),  the  Kenwood-based  group  that  was  becoming  increasingly 
active  in  its  push  for  integration  of  the  schools,    CIE  was  among  those 
represented  on  the  Citizens  School  Facilities  Committee,  appointed  by  the 
School  Board  in  1969  to  re-examine  the  findings  of  the  Domian-Sargent  report 
and  make  supplemental  recommendations  regarding  the  school  system's  build- 
ing needs  in  relation  to  the  goal  of  integration.    The  report  of  this  50 
member  committee  appeared  in  1971  and  contained  a  recommendation  for  large 
elementary  school  complexes  that  was  to  become  a  key  part  of  the  School 
District's  desegregation  plan. 

The  School  District  got  some  encouragement  from  the  State  in  1969  with 
the  passage  of  legislation  designed  to  further  the  equality  of  educational 
opportunity  for  all  school  children  in  the  state.    Specific  emphasis  was  to 
be  placed  upon  improving  educational  opportunities  for  minority  children  and 
.those  classified  as  "educationally  neglected,"   Minneapolis  was  appropriated 
$185,000  to  provide  a  voluntary  program  for  teachers  and  administrators  which 
would  include  a  human  relations  training  course,  workshops  emphasizing  methods 
for  teaching  educationally  neglected  children,  attendance  by  teachers  at 
community  meetings,  and  home  visits  by  teachers  and  administrators.  Twelve 
Minneapolis  schools  were  selected  for  participation  in  the  program. 

Two  State  actions  of  tfie^same  year  served  to  bring  some  pressure  to 
bear  on  the  School  Distrist,    First,  in  July,  1969,  Human  Rights  Commissioner 
Frank  Kent  advised  both  Minneapolis  and  St,  Paul  to  accelerate  the  desegre- 
gation process  and  to  present  a  preliminary  plan  by  December  31,  1969, 
Second,  the  State  Department  of  Education  presented  its  own  desegregation 
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regulations  to  the  State  Board  of  Education,  which  turned  them  over  to  a 
task  force  for  revision*    The  following  year,  the  State  Board  of  Education 
issued  guidelines  setting  a  30  percent  ceiling  on  minority  student  enroll- 
ments in  the  schools,  and  threatening  to  withhold  State  funds  if  the  ceiling 
were  surpassed.    Although  the  School  District  would  never  take  this  State 
guideline  completely  seriously,  it  was  later  able  to  use  the  guideline  to 
bolster  its  ovvn  efforts  to  sell  its. desegregation  plan  to  a  wary  community. 

The  beginning  of  tne  School  District's  confrontation  with  the  Minneapolis 
community  over  the  issue  of  desegregation  came  with  the  revision  of  the  Human 
Relations  Guidelines  in  1970-    A  new  Department  of  Intergroup  Education  was 
formed  in  the  fall  of  1969,  with  an  immediate  mission  of  redeveloping  those 
guidelines  and  an  ongoing  mission  "to  provide  leadership  and  guidance  in 
effectuating  a  sound  human  relations  climate  in  the  Minneapolis  Public  Schools. 
This  department  presented  its  preliminary  report  to  the  Board"  in  1969  and 
then  took  the  proposed  guideline  revisions  out  to  the  community.  Seventeen 
presentations  were  made,  one  in  each  junior  high  school  district,  describ- 
ing and  discussing  the  proposals,  and  soliciting  reactions  from  the  community. 

On  November  24,  1970,  the  School  Board  adopted  the  new  "Human  Relations 
Guidelines  for  Minneapolis  Public  Education  in  the  1970'''s"  by  a  5-1  vote. 
The  key  recommendation  of  the  new  proposal  for  desegregating  the    chools  was 
the  pairing  of  two  or  more  schools  to  improve  racial  balance.    The  School 
Board  approval  was  construed  as  support  for  pairing,  and  thus  set  off  a 
flurry  of  community  opposition.    The  Board  described  the  vote  as  a  "matter 
of  conscience."    Said  Board  member  David  Preus,  "I  wouldn't  be  able  to  live 
with  niyself  if  the  city  did  nothing  about  racial  and  economic  separation. 
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It's  a  modest  proposal,  the  least  we  could  do-"     Up  until  this  time,  Minne- 
apolis residents  had  hidden  their  racist  sentiments,  finding  other  grounds 
on  which  to  oppose  pairing,  such  as  the  preservation  of  neighborhood  schools. 

But  at  this  meeting  the  racism  finally  surfaced,  as  several  vocal  observers 

3 

let  the  Board  know  of  their  objections  to  the  Guidelines. 

The  1970  Guidelines  replaced  the  1967  goal  of  "quality  education"  with 

one  of  "quality  integrated  education/'    It  began  with  a  statement  of  educa- 

.  tional  principle: 

"The  Minneapolis  Board  of  Education  is  fully  committed  to  providing 

quality  education  for  all  students  Quality  education  requires 

educational  experiences  which  enable  students  to  master  the  basic 
skills  of  reading,  arithmetic,  and  language  arts,  and  equally  impor- 
tant, to  develop  skills  in  human  relations, 

"Every  American  has  an  equal  right  to  a  public  education.    Yet  equal 
opportunity  for  education  may  be  impaired  or  even  destroyed  by  racial 
and  economic  segregation  in  public  schools," 

"Lack  of  interracial  contacts  lead  to  fear,  ignorance,  prejudice,  and 
racism.    Students  without  interracial  contacts  will  develop  an 
Inaccurate  view  of  society  and  will  be  poorly  prepared  to  participate 
effectively  in  a  multi-racial  community.    To  forego  opportunities  to 
educate  students  for  a  multi-racial  society  would  be  to  fail  them. 
Public  Schools  have  the  moral  and  educational  obligation  to  deal 
•'deliberately  and  directly  with  the  issue  and  problems  of  race,  for  the 
quality  of  our  human  relations  is  a  key  ingredient  of  good  education," 

"Iii  1967,  the  Minneapolis  Board  of  Education  adopted  the  Human  Relations 
Guidelines  and  instituted  new  programs  with  community  and  faculty  support. 
Excellent  education  in  Minneapolis  in  the  coning  decade  will  require 
new  plans  and  an  even  greater  effort.    We  cannot  v/ait  for  housing 
patterns  to  change.    Such  a  delay  would  deny  quality  integrated  educa- 
tional experiences  to  even  more  students  than  are  currently  deprived 
of  such  experiences," 

The  Guidelines  included  the  following  statement  of  an  educational  goal 
for  the  1970*s:. 

"An  educational  goal  of  the  Minneapolis  Public  Schools  for  the  next 
decade  is  quality  education  for  all  students,    A  quality  school  is  1)  a 
school  which  is  well-equipped  and  well-staffed,  Z)  a  school  in  which  racial 
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composition  of  the  student  body  approximates  the  racial  composition  of  the 
total  student  population  in  the  Minneapolis  Public  Schools,  3)  a  school 
where  there  is  a  climate  of  mutual  trust  and  respect  among  the  student  body, 
faculty  and  school  community,  and  4)  a  school  where  a  significant  majority 
of  the  students  perform  at  or  above  minimum  reading  and  computation  per- 
formance  levels." 

The  Guidelines  replaced  the  concept  of  "racially  imbalanced"  schools, 
contained  in  the.  earlier  guidelines,  with  that  of  "educationally  unrepresen- 
tative" schools.    A  school  is  educationally  unrepresentative  when  1)  the 
percentage  of  minority  enrollment  exceeds  two  times  the  minority  percent- 
age district-wide,  2)  the  percentage  of  majority  group  enrollment  exceeds 
the  district-wide  majority  percentage,  and  3)  a  significant  proportion  of 
the  student  population  performs  below  acceptable  reading  and  computation  levels 
established  by  city  and  national  norms.    Since  minority  enrollment  at  this 
time  was  12  percent,  only  schools  with  minority  enrollments  between  12  and 
24  percent  could  be  considered  educationally  representative.    Seventeen  of 
the  99  schools  were  unrepresentative  according  to  this  standard. 

The  document's  "recommended  programs  and  approaches  for  improving 
educational  opportunity"  combined  the  human  relations  and  quality  education 
priorities  with  some  limited  desegregation  m^^sures.    The  Urban  Transfer 
Program  was  to  be  continued,  with  transportation  costs  furnished  when  needed. 
Building  and  boundary  decisions  would  be  made  so  as  to  foster  integration. 
Magnet  schools  and  magnet  programs,  such  as  had  already  been  implemented  at 
one  high  school  would  be  considered  as  a  means  to  "provide  a  greater  number 
of  educational  options  to  students  while  improving  the  racial  distribution." 
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The  1970-71  school  year  was  designated  a  planning  year  for  a  variety  of  pilot 
pairing  programs  to  be  instituted  in  1971-72.    The  concept  of  pairing,  whereby 
schools  combine  attendance  areas  and  divide  grade  levels  among  the  different 
buildings,  was  endorsed  as  a  desegregation  strategy.    Efforts  to  increase  the 
number  of  minority  teachers  and  administrators  would  be  intensified,  and 
minority  personnel  were  to  be  assigned  to  schools  throughout  the  system  so 
that  the  faculty  would  better  reflect  the  racial  composition  of  the  total 
•  school  district's  student  population. 

Addressing  the  question  of  implementing  the  guidelines,  the  document 
directed  the  School  administration  to  begin  developing  a  "comprehensive  plan" 
based  on  the  Guidelines  with  "clearly  stated  educational  goals,  order  of 
priorities,  and  delineated  program  components." 

A  firs^  step  in  that  direction  was  taken  in  1971,  after  the  School 
District  received  notice  from  the  State  Commissioner  of  Education  that, 
according  to  the  new  State  guidelines,  17  Minneapolis  Schools  were  segre- 
gated.   The  Commissioner  requested  that  the  School  District  file  a  plan 
within  three  months  for  eliminating  segregation  in  the  schools.    In  response 
to  this  request,  the  Assistant  Superintendent  for  Intergroup  Education 
produced  a  report  closely  based  on  the  1970  Guidelines.    The  report,  en- 
titled Desegregation-Integration:    Equal  Educational  Opportunity/quality 
Integrated  Education:    Minneapolis  Public  Schools,  was  edited  and  published 
by  tne  Council  of  the  Great  City  Schools,  which  also  provided  technical 
assistance  in  its  preparation. 

The  Council  of  the  Great  City  Schools  was  just  one  of  the  many  organiza- 
tions involved  with  desegregation  issues  with  which  the  School  District 
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worked  beginning  in  1969-70.    At  the  local  level,  the  District  worked  with 
the  Urban  Coalition.    At  the  State  level,  the  District  worked  with  a  Blue 
Ribbon  Task  Force  on  Equal  Educational  Opportunity  that  was  formed  to  re- 
vise the  State  Department  of  Education's  desegregation  regulations.  And 
at  the  national  level,  the  District  was  involved  with  the  Institute  for  the 
Development  of  Educational  Activities  (IDEA). 

.    The  1971  Desegregation-Integration  report  was  the  School  District's 
plan  for  'Equality  integrated  education,"  based  on  the  premise  that  integration 
is  "a  necessary  component  toward  the  achievement  of  quality  education  and 
the  creation  of  an  educational  environment  where  pupils,  faculty,  parents, 
and  the  community  can  work  together  in  an  atmosphere  of  mutual  trust  and 
respect."   The  report  began  by  praising  both  the  city  of  Minneapolis  and  the 
State  of  Minnesota  for  their  "leadership  in  the  area  of  human  rights,"  and 
described  the  School  District's  plan  as  a  "noteworthy  achievement  which  is 
in  the  fine  tradition  of  a  city  and  st^te  of  which  the  Minneapolis  Public 
School  System  is  proud  to  be  a  part." 

The  report  repeated  the  recommended  approaches  that  had  been  stated  in 
the  1970  guidelines,  and  proceeded  to  list  many  specific  proposals,  along 
with  funding  sources  and  dates  for  implementation.    Again,  the  emphasis  v/as 
on  educational  quality.    A  good  example  of  this  approach  is  the  proposal  to 
pair  two  elementary  schools  —  Field  and  Hale  —  one  of  which  is  over  50  per- 
cent minority,  and  the  other  almost  all  white.    One  school  would'  serve 
K-three  with  a  team-teaching,  continuous  progress  approach;  the  other  v/ould 
serve  grades  four-six  according  to  a  nongraded,  individually  prescribed  pro- 
gram.   Special  programs  in  art,  science,  music,  and  physical  education  would 
be  added  at  both  schools.    By  emphasizing  educational  quality  instead  of 
racial  percentages,  the  District  hoped  to  assuage  the  growing  community 
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opposition  to  busing.    The  District  sought  to  convince  the  public  that  where 
kids  were  being  bused,  there  had  to  be  something  better  at  the  end  of  the  ride. 

The  period  1970-71  marked  the  height  of  antibusing,  anti-pairing  senti- 
ment, as  the  District's  desegregation  plans  became  publicized.    Since  pairing 
required  busing,  antibusing  and  anti-pairing  became  the  same  thing.    A  poll 
taken  in  1970  showed  54  percent  of  residents. opposed  to  busing  for  Integra- 
tion,  with  74  percent  opposed  to  having  tneir  own  kids  bused  out  of  the 
neighborhood.    To  many,  it  was  acceptable  to  have  blacks  bused  into  their 
children's  schools,  as  long  as  their  own  children  were  not  bused  out.  Among 
blacks,  56  percent  favored  busing  for  integration,  while  31  percent  opposed 
it.    The  pairing  proposals  did  not  call  for  extensive,  cross-town  busing, 
since  neighboring  schools  were  the  ones  that  were  to  be  paired  for  the 
most  part.    Superintendent  Davis  made  it  known  that  he  was  opposed  to  mass- 
ive busing,  and  the  Committee  for  Integrated  Education,  the  leading  pro- 
integration  force,  was  also  opposed  to  large-scale,  forced  busirg.    But  in 
spite  of  the  limited  nature  of  the  busing  that  would  be  required,  the 
coimunity  reacted  strongly  against  it. 

One  antibusing  organization,  the  Neighborhood  Schools  Committee,  was 
formed  in  February,  1970,  and  opposed  busing  on  purportedly  financial 
grounds.    The  following  year  an  umbrella  organization,  called  Concerned 
Citizens  of  Minneapolis,  formed  in  opposition  to  busing.  Representatives 
of  these  groups,  along  with  those  from  the  vocal  Taxpayers  Party,  began 
appearing  at  the  School  Board  meetings  to  make  their  opposition  known. 
Mayor  Stenvig  publicly  opposed  busing  and  pairing  and  proposed  that  the 
School  Board  be  put  under  the  City  Council.    Stenvig  did  more  than  anyone 
to  bring  the  pairing  issue  into  the  1971  School  Board,  mayor  and  City 
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Council  elections.    There  was  also  an  attempt  to  get  an  antibusiuij  bill 
through  the  state  legislature  and  proposed  legislation  to  restructure  the 
School  Board.    Under  the  bill,  terms  would  be  reduced  from  six  to  four 
years,  and  members  would  be  paid.    Most  importantly,  the  bill  called  for  a 

'V  of  the  whole  Board  in  1971,  instead  of  just  the  two  positions 
that  were  up  for  reelection.    More  than  twenty  citizen  organizations  formed 
a  coalition  called  the  Minneapolis  Council  for  Equal  Educational  Opportuni- 
ties, mainly  to  prevent  the  state  legislature  from  restructuring  the  School 
Board.    Neither  state  measure  passed. 

In  the  face  of  all  the  community  opposition,  the  School  Board  delayed 
the  plans  to  pair  Field  and  Hale.    This  delay  prompted  Curtis  Chivers,  the 
chairman  of  the  NAACP's  Minnesota-Dakota  education  committee,  to  warn  the 
District  that  they  may  be  setting  themselves  up  for  a  suit.    Chivers  issued 
this  warning  after  conferring  with  the  national  NAACP.    The  grounds  for  the 
suit,  he  told  the  District,  would  be  their  bowing  to  community  pressure 
tactics  and  community  opposition  to  pairing. 

But  the  District  was  hit  from  the  other  side  first.    In  March,  1971, 
the  School  Board  finally  voted  6-1  to  pair  Field  and  Hale.    This  was  the 
first  major  step  taken  by  the  District  in  nonvoluntary  integration.  A 
newly  formed  organization,  called  Citizens  for  a  Quality  Education,  asked 
the  School  Board  to  rescind  its  pairing  action.    Then  on  July  16,  197'',  this 
organization  filed  civil  suit  in  Hennepin  County  District  Court,  charging 
that  pairing  violated  the  state  constitution  or  its  education  code.  The 
suit  claimed  that  pairing  violated  the  requirements  of  uniformity  in  the 
school  system  and  sought  to  establish  a  new  classification  of  schools  not 
provided  by  legislation.    While  this  suit  was  dismissed  on  August  31,  1971, 
it  served  to  put  the  School  District  in  the  strange  position,  for  a  short 
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while  in  1971,  of  being  sued  from  one  side  for  its  pairing  actions,  and  from 
the  other  side  for  its  failure  to  act  to  desegregate  the  schools.  This 
awkward  situation  hurt  the  District  in  the  desegregation  suit,  since  it 
limited  its  ability  to  argue  that  there  was  no  segregation  requiring 
affirmative  action  on  the  part  of  the  District. 

In  the  School  Board  primary  election  in  1971,  two  pro  and  two  anti- 
pairing  candidates  won.    The  total  anti-pairing  vote  was  twice  the  pro- 
pairing  vote,  but  was  badly  split.    In  the  November  election,  the  two 
anti-pairing  candidates  won. 

In  August,  1971,  the  month  after  the  anti-pairing  suit  was  filed, 
Charles  Quaintance,  representing  the  Committee  for  Integrated  Education 
and  the  Minneapolis  Chapter  of  the  NAACP,  filed  suit  against  the  District 
in  Federal  District  Court,  charging  that  the  District  was  maintaining 
segregated  schools  in  violation  of  the  United  States  Constitution.  The 
two  new  School  Board  members  had  their  work  cut  out  for  them,  trying  to 
keep  the  Court  out  of  school  matters  and  to  convince  the  other  members  of 
the  Board  to  reverse  their  stance  on  desegregation. 


EKLC 


504 


'4 


26 


IV.     The  Trial. 

The  School  District's  1971  Guidelines  ;.nd  tho  Desegregation/Inteqr.tinn 
report  based  on  the  guidelines  stopped  short  of  constituting  an  actual  de- 
segregation plan.    The  State  Department  of  Education  rejected  the  Minneapolis 
"plan,"  saying  that  it  was  insufficient  since  it  lacked  a  timetable.  Whether 
or  not  the  Board  had  been  prepared  to  follow  through  with  a  desegregation 
effort  when  it  first  adopted  the  guidelines,  it  clearly  yielded  to  community 
opposition  to  the  pairing  endorsed  by  those  guidelines.    In  preparing  the 
guidelines,  the  School  District  had  adopted  a  posture  of  responsiveness  to 
the  community.    It  would  thus  have  been  difficult  for  the  district  simply  to 
proceed  with  the  pairing  plans  in  spite  of  the  strong  public  opposition  to 
pairing.    It  became  apparent  to  many  observers  at  this  point  that  nothing 
was  going  to  be  accomplished  without  legal  action. 

The  group  that  became  the  most  frustrated  by  the  Board's  inaction  was 
the  Committee  for  Integrated  Education  (CIE).    CIE  was  formed  in  1968  as 
an  outgrowth  of  PTA  activity  in  the  liberal  and  affluent  Kenwood  area  of 
south  Minneapolis.    Discouraged  with  waging  their  battle  through  the 
•  neighborhood  PTA,  pro-integrationists  formed  the  CIE.  after  a  controversy 
over  whether  it  should  be  called  the  Committee  for  Quality  Education  or 
Integrated  Education.^    At  the  time  of  its  formation,  CIE  was  seen  as  a 
city-wide  organization  that  would  have  representation  by  high  school 
district.    Its  strategy  was  to  filter  into  other  organizations,  such  as 
the  Citizens  Committee  on  School  Facilities,  that  was  studying  the  find- 
ings of  the  Domian-Sargent  report.    Its  membership,  however,  was  largely 
confined  to  people  from  the  Kenwood  area,  and  was  mostly  white,  although 
there  were  a  few  very  influential  blacks  involved. 
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CIE  and  other  pro-integration  groups,  like  the  umbrella  Minneapolis 
Citizens  for  Equal  Educational  Opportunity,  became  heavily  involved  in 
community  organizing  in  the  period  from  1968-70,  only  to  find  the  rewards 
disproportionately  small  in  comparison  to  the  energy  and  effort  involved. 
As  the  CIE  Chairman  put  it:    "Finally  it  dawned  on  us  that  if  we  were  really 
serious  we  may  have  to  go  all  the  way  and  bring  suit.... The  heck  with  organ- 
izing and  trying  to  get  everyone  to  maintain  their  interest;  with  a  lawsuit 
you  need  only  a  few  really  committed  people."^ 

In  1970  the  Minnesota-Dakota  branch  of  the  NAACP  held  a  convention  in 
Minneapolis.    The  education  director,  Curtis  Chivers,  met  with  CIE  and 
outlined  what  they  would  have  to  do  to  prepare  to  file  suit.    CIE  decided 
unanimously  to  file  suit,  a  decision  described  as  "scary"  by  its  chairman. 
CIE  had  read  about  a  lawyer  named  Charles  Quaintance,  Jr.  in  the  newspaper. 
Quaintance  was  a  newcomer  to  Minneapolis  from  a  five-year  position  with 
the  Civil  Rights  Division  of  the  U.S.  Department  of  Justice,  where  he  had 
successfully  litigated  several  school  desegregation  cases,  including 
Pasadena,  Tulsa,  and  three  Alabama  county  cases.    Quaintance  accepted  a 
position  with  a  Minneapolis  firm,  anticipating  that  Minneapolis  might  soon 
be  facing  a  desegregation  suit,  and  that,  because  of  his  reputation,  he 
might  be  asked  to  represent  the  plaintiffs.    CIE  did  ask  Quaintance  to  re- 
present them  in  the  suit  and  he  accepted. 

Money  for  the  lawsuit  came  partly  from  the  local  NAACP  and  partly 
from  a  tax-exempt  organization— Action  Fund  for  Integrated  Education— 
that  was  created  to  raise  money  for  the  suit.    Quaintance  did  not  ask  to 
be  paid.    He  did  not  want  any  NAACP  lawyer  to  assist  him  in  the  case,  so 
he  alone  represented  the  plaintiffs.    Some  members  of  the  local  NAACP 
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Board  did  not  support  the  suit.    Although  there  was  little  manpower  support 

from  NAACP,  there  v/ere  some  committed  people  speaking  out  in  favor  of 
3 

action. 

The  suit  was  instituted  by  CIE  and  the  local  NAACP  in  August  1971  as  a 
class  action  on  behalf  of  all  Minneapolis  public  school  children.  Three 
individual  plaintiffs  were  chosen.    One,  a  black  fifth  grader,  was  the 
granddaughter  of  Curtis  Chivers,  the  education  director  of  the  Minnesota- 
Dakota  NAACP.    Another  was  a  black  ninth  grader,  whose  father  was  a  lawyer. 
The  third  was  a  white  11th  grader  whose  father  was  a  professor  of  journalism 
at  the  University  of  Minnesota. 

The  scope  of  the  segregation  at  the  time  of  trial  was  as  follows:  13 
elementary  schools,  two  junior  high  schools,  and  two  high  schools  had 
minority  enrollments  greater  than  30  percent.    At  the  senior  high  level, 
this  could  have  been  corrected  by  minor  boundary  changes.    Oyer  55  percent 
of  the  black  elementary  school  children  attended  schools  with  a  black  en- 
rollment of  over  30  percent,  while  74  percent  of  white  elementary  school 
chiTdren  attended  the  27  elementary  schools  with  black  enrollments  of  less 
than  five  percent.    At  the  junior  high  level,  over  63  percent  of  minority 
students  attended  schools  with  over  30  percent  minority  enrollment,  while 
63  percent  of  white  students  attended  schools  with  less  than  five  percent 

5 

minority  enrollment.    Thirty-four  of  100  schools  had  all-white  faculties. 

The  antibusing  suit  filed  one  month  earlier  in  Hennepin  District  Court  • 
was  one  reason  the  desegregation  suit  was  filed  when  it  was.    Suing  the 
school  district  to  desegregate  the  schools  at  a  time  when  the  district  was 
defending  its  voluntary  action  to  desegregate  students  worked  to  the  favor 
of  the  plaintiffs,  as  the  district  would  not  convincingly  be  able  to  argue 
that  it  recognized  no  need  for  affirmative  action. 
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The  suit  took  nobody  by  surprise  and  was  actually  welcomed  by  some 
members  of  the  administration  and  the  School  Board.    The  Minneapolis  news- 
paper reported  that  individual  School  Board  memi  .s  had  said  privately 
that  they  would  not  be  upset  if  there  were  to  be  a  court  order  to  speed  up 
the  integration  effort,  although  the  paper  noted  that  no  school  official 
was  known  to  have  encouraged  the  suit.    The  six  board  members  who  had  been 
consistently  voting  in  favor  of  desegregation  looked  to  the  suit  as  a 
means  to  take  .the  burden  and  blame  away  from  them.    They  would  be  able  to 
accomplish  desegregation  while  avoiding  the  charge  that  they  had  ignored 
community  opposition.    In  the  words  of  the  Minneapolis  newspaper:  "The 
suit  appears  to  be  an  attempt  to  provide  support  for  the  school  board  to 
do  what  it  knows  is  right,  but  what  is  politically  impossible—full 
integration  of  the  schools."^ 

Although  Board  members  may  have  welcomed  the  lawsuit,  neither  they  nor 
the  Administration  welcomed  the  thought  of  losing  their  planning  authority 
over  the  school  district  to  the  Court.    So  they  set  about  formalizing  their 
own  plan,  to  be  sure  to  have  it  ready  by  the  time  the  trial  ended.  Also 
spurring  some  planning  action  by  the  School  District  was  the  fact  that  the 
State  Board  of  Education  had  again  rejected  the  Minneapolis  desegregation 
"plan",  finding  the  one-step-at-a-time  approach  unsatisfactory,  and  had  re- 
quested a  new  plan  by  October,  1971.    In  response,  the  Administration 
devised  three  alternative  plans  to  take  to  the  community  for  another  round 
of  community  meetings.    The  meetings  were  not  so  much  uo  obtain  usable 
feedback  as  they  were  to  continue  to  give  the  impression  ,that  the  District 
was  concerned  about  community  feeling,  and  was  not  simply  forcing  something 
on  the  people. 
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The  three  plans  were:    1)  bus  in  nearly  all  schools  to  achieve  a  7-27 
percent  minority  enrollment  in  all  schools;  2)  bus  only  to  desegregate 
those  schools  that  had  more  than  30  percent  minority  students,  leaving  29 
nearly  all-white  schools;  and  3)  pair  schools,  exchange  some  students  with 
suburban  schools,  reorganize  attendance  levels,  so  that  all  schools  are 
less  than  30  percent  minority  but  leaving  some  with  very  low  minority  per- 
cent?ges.    The  first  plan  was  clearly  a  "straw  man",  probably  offered  to 
emphasize,  through  its  rejection,  that  the  District  was  not  going  to  engage 
in  full-scale  busing.    The  third  plan  was  rejected  when  the  District  failed 
to  obtain  the  cooperation  of  the  suburban  school  districts.    A  combination 
of  the  second  and  third  plans  was  ultimately  proposed  by  the  School  Admini- 
stration and  adopted  by  the  Board. 

By  the  time  the  trial  began,  the  district  had  completed  this  final 
plan,  although  the  plan  had  not  yet  been  approved  by  the  Board.    The  decision 
to  go  ahead  and  develop  a  full-fledged  plan  before  the  case  came  to  trial 
was  made  by  Superintendent  Davis,  against  the  advice  of  the  deputy  superin- 
tendent.   Said  the  latter:    "I  told  John  that  we  ought  to  wait,  because  we 
were  certain  the  schools  were  going  to  be  ordered  to  desegregate  by  the 
federal  courts,  and  that  way  the  court  would  take  the  heat,  not  us.    But  he 
thought  about  it  a  long  time,  and  said,  no,  we  would  announce  our  plans  before 
the  courts  got  into  it."'^ 

Davis  reported  that  he  made  that  decision  partly  because  desegregation 

was  "right"  and  partly  because  of  "the  feeling  that  a  decision  might  be  made 
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that  was  not  right  for  Minneapolis  how  to  run  its  schools." 

During  this  planning  phase,  the  anti-pairing,  antibusing  sentiment 
reached  a  peak,  and  two  anti-pairing  candiates,  Olson  and  Borea,  were  elected 
to  the  Board,  cutting  the  pro-integration  advantage  on  .he  Board  to  5-2. 
The  two  new  candidates  immediately  set  about  to  halt  the  pairing  of  Field 
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and  Hale»  but  failed.    In  the  fall  of  1971,  the  pairing  began.    Two  hundred 
thirty-four  students  left  the  paired  schools,  while  68  transferred  in  from 
other  districts.    Pairing  occurred  without  incident. 

The  three  proposed  plans  were  criticized  by  pro-integration  forces  for 
emphasizing  body-mixing,  and  thus  being  inconsistent  with  the  Board's  policies 
on  integration  and  human  relations.    The  State  Board  of  Education  again  re- 
jected all  three  plans  for  their  ^failure  to  meet  state  guidelines  and  re- 
quested a  new  plan  by  January,  1972.    At  this  time  the  State  Board  of  Educa- 
tion's guidelines  had  no  legal  force  behind  them.    But,  probably  in  re- 
action to  Minneapolis'  failure  to  act,  the  State  Board  decided  to  make  its 
guidelines  mandatory,  meaning  that  failure  by  the  District  to  comply  could 
cause  the  State  to  withhold  funds.    Since  new  legislation  had  just 
authorized  the  State  to  pay  80  percent  of  local  busing  costs,  failure  to 
comply  could  have  hurt  the  District  severely.    However,  the  District  had 

never  quite  taken  the  State  Board  of  Education's  threats  as  serious,  and 
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was  more  concerned  with  what  the  Court  would  have  to  say  in  the  matter. 

Judge  Earl  R.  Larson  was  to  try  the  case.    Larson,  in  1971,  had  served 
on  the  District  Court  bench  for  ten  years. ^'^   The  son  of  a  janitor,  Larson 
grew  up  in  north  Minneapolis  and  attended  North  High  School.    He  worked 
his  way  through  the  University  of  Minnesota  and  its  Law  School.    After  law 
school  Larson  went  into  private  practice,  and  then  to  the  U.S.  Attorney's 
office  in  St.  Paul.    After  the  war,  he  founded  a  Minneapolis  law. firm  along 
with  an  old  friend.    The  firm  has  produced  many  of  the  leaders  of  the 
state's  DFL  party,  including  Vice  President  Walter  Mondale,  Representative 
Donald  Fraser,  former  Governor  Orville  Freeman,  Minneapolis  Supreme  Court 
Justice  Harry  MacLaughlin,  and  former  federal  communications  commissioner 
Lee  Loevinger. 
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Before  becoming  judge,  Larson  helped  campaign  for  Hubert  Humphrey  and 
foitner  Minneapolis  Mayor  Arthur  Naftalin.    He  also  served  as  chairman  of  the 
governor's  Interracial  Commission,  forerunner  of  the  Human  Relations  Com- 
mission, and  helped  found  the  Minneapolis  Civil  Liberties  Union,  Larson 
was  appointed  to  the  federal  bench  in  1961  by  President  Kennedy.    He  turned 
down  several  judgeship  appointments  over  the  years  until  the  federal 
vacancy  occurred. 

He  is  considered  by  attorneys  and  his  colleagues  on  the  benchto  be  a 
quiet,  aloof,  hard-working  judge.    According  to  one  of  his  colleagues  on 
the  bench,  "he  is  a  judge's  judge.    He  works  from  7:00  in  the  morning  until 
7:00  at  night  and  doesn't  delegate  a  lot  of  work."    He  is  not  at  all 
flamboyant  or  colorful  in  or  out  of  the  courtroom.    Although  his  opinions 
have  received  considerable  attention  ir.  the  news  media,  Larson  rarely  talks 
with  reporters.    His  law' clerks,  v/ho  are  also  reluctant  to  talk  to  reporters, 
explain  that  the  judge  does  not  want  any  outside  factors  to  influence  his 
objectivity,  according  to  a  former  clerk.    "He  didn't  like  to  see  other 
lawyers  in  public  and  he  didn't  like  the  backslapping."  Consequently, 
Larson  usually  eats  lunch  in  a  cafeteria  with  his  clerks  to  avoid  other 
attorneys. 

Larson  is  considered  a  liberal  and  an  activist  on  most  social  questions. 
However,  he  is  viewed  by  many  defense  attorneys  as  a  harsh  sentencer  in 
criminal  cases,  particularly  those  involving  drugs. Many  of  his  opinions 
have  had  far-reaching  implications  for  Minnesota's  social  and  political 
fabric.    Larson  cited  two  cases,  in  addition  to  the  Minneapolis  desegrega- 
tion case,  as  his  most  socially  significant.    The  first  came  in  1971  when 
he  ordered  the  Minneapolis  Civil  Service  Commission  to  hire  minorities  on 
a  preferential  basis  for  the  city's  all-white  fire  department  (Carter  v. 
Gallagher).    Although  the  ruling  was  modified  on  appeal,  the  minority 
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preference  was  retained.    In  1974  Larson  cited  some  cases  of  "cruel  and 
Inhuman  punishment"  at  a  State  hospital,  and  said  the  hospital  lacked 
sufficient  staff  fcr  "purposes  of  basic  custodial  care  or  for  effective  re- 
habilitation of  its  residents."    He  set  timetables  for  augmenting  the 
staff  and  ordered  air  conditioning  and  carpeting  for  the  health  and  safety 
of  patients.    A  former  clerk  cited  this  case  as  an  example  of  Larson's 

liberal  and  activist  rulings  in  the  absence  of  a  binding  8th  Circuit 
12 

precedent.      The  clerk  described  Larson  as  a  legal  conservative,  however, 
in  that  he  is  unwilling  to  buck  a  precedent  that  is  clearly  established. 

Larson  retired  in  June,  1977,  at  the  age  of  65  and  assumed  a  position 
as  a  senior  judge  to  finish  cases  still  before  him  (including  the  desegrega- 
tion case)  and  to  take  on  special  assignments.    He  is  reported  to  be  in 
poor  health. 

Both  the  plaintiffs  and  defendants  indicated  that  they  were  pleased 
that  Judge  Larson  would  hear  the  desegregation  case.    The  plaintiffs  were 
pleased  because  of  his  reputation  as  a  social  liberal.    The  defendants  were 
pleased  because  of  his  reputation  for  fairness.    They  hoped  to  come  away 
from  the  trial  in  command  of  the  schools  with  their  own  plan.    Thus  they 
were  glad  to  have  a  judge  with  whom  it  was  known  that  one  could  reason. 
In  fact,  "fair"  and  "reasonable"  were  the  words  that  nearly  everyone  chose  to 
describe  the  judge,  along  with  high  praise  of  his  abilities.    In  addition, 
the  defendants  were  probably  confident  that  because  of  the  judge's  passive 
personality,  he  would  not  be  inclined  to  assume  the  administration  of  the 
schools. 

The  attorney  for  the  defendants,  Norman  Newhall,  had  been  the  School 
District's  lawyer  since  1965.    He  had  never  had  any  experience  in  school 
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desegregation  litigation.    Newhall  said  that  there  was  no  question  in  his 

mind  but  that  the  judge  would  find  segregation  to  be  de  jure  in  Minneapolis. 

In  his  words,  the  District  put  up  only  a  ''token  resistance"  to  the  charge  of 

1 3 

de  jure,  being  politically  unable  simply  to  admit  to  the  charge.  The 
main  issue  to  Newhall  and  to  everyone  involved  was  that  of  the  time  allowed 
for  implementing  a  desegregation  plan.    Consequently,  much  of  NewhalTs 
efforts  went  into  arguing  that  desegregation  could  not  be  instituted 
immediately. 

The  trial  lasted  from  April  10-25.    About  30  percent  of  the  trial  time 

was  devoted  to  establishing  de  jure  segregation,  and  70  percent  to  the 

★ 

question  of  remedy.     Few  witnesses  from  outside  the  District  were  called. 
While  plaintiffs  employed  an  expert  witness  to  criticize  the  defendant's 
plan  and  suggest  modifications,  defendants  had  none.    Most  witnesses  were 
called  by  the  plaintiffs  and  then  cross-examined  by  Newhall.    The  one  out- 
side witness  called  by  defendants  was  Donald  Johnson,  Director  of  desegrega- 
tion for  the  San  Francisco  schools,  who  testified  that  in  his  uistrict, 
desegregation  worked  best  where  time  had  been  allowed  first  for  teaciier 
preparation. 

The  trial  was  mostly  conducted  in  a  low-key  manner  without  much 
emotional  interchange.    There  was,  however,  some  heated  testimony  regard- 
ing discriminatory  treatment  of  faculty  by  the  District.    Throughout  the 
trial  Larson  was  a  passive  participant,  rarely  taking  charge  of  the  pro- 
ceedings, but  listening  and  asking  an  occasional  question. 

At  the  trial  plaintiffs  charged  the  defendants  with  segregative  actions 
in  the  areas  of  1}  size  and  location  of  schools,  2}  student  assignment 
policies,  and  3}  teacher  and  staff  assignment  policies.    Some  specific 
*In  the  absence  of  a  trial  transcript,  the  estimate  of  defendants'  attorney  was  used. 
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examples  are  given  below. 

Size  and  location  of  schools,    In  the  complaint  plaintiffs  charged 
defendants  with  "locating  some  of  its  new  schools  and  additions  in  such  a 
manner  as  to  increase  the  degree  of  racial  segregation."    For  example,  an 
elementary  school  was  built  in  1968  with  a  much  larger  capacity  than  other 
schools.    It  was  built  in  an  area  with  a  large  minority  population  and  had 
the  effect  of  placing  most  of  the  minority  children  in  that  area  of  the 
city  in  one  school. 

In  another  Board  action,  seven  new  classrooms  were  added  to  one  elemen- 
tary school  which  was  40%  black  and  which  already  had  more  students  than  any 
of  the  four  surrounding  predominantly  white  elementary  schools.    In  a 
similar  situation  an  addition  was  built  to  a  high  school  that  was  97%  white 
at  a  time  when  the  school  was  overenrolled  by  600  students.    At  the  same 
time  a  neighboring  high  school  with  only  23%  black  enrollment  was  under- 
enrolled  by  600  students. 

The  Board  also  put  portable  classrooms  in  schools  with  high  black 
populations,  even  though  there  was  room  for  the  students  at  neighboring 
schools  with  very  low  minority  populations.    In  several  cases  where  there 
were  small  white  neighborhoods  adjacent  to  large  minority  neighborhoods, 
abnormally  small  white  elementary  schools  were  constructed  while  at  the 
same  time  large  black  schools  were  maintained. 

Student  assignment.  Plaintiffs  charged  defendants  with  segrega-tive 
intent  in  the  assignment  1)  of  more  than  half  of  white  elementary  school 
pupils  to  schools  with  enrollments  less  than  one  percent  black  and  2)  of 
half  of  the  black  elementary  school  pupils  to  majority-black  schools  when 
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only  10%  of  the  elementary  school  children  in  the  District  were  black. 
Pldlntifrs  cited  specific  instaices  of  Board  actions  with  respect  to 
boundary  changes  and  transfer  policies  that  promoted  segregation  and  that 
showed  a  "failure  to  take  reasonably  available  steps  to  overcome  the  effects 
upon  student  assignment  of  residential  segregation."^^   For  example,  in 
1968  a  boundary  change  was  instituted  between  two  predominantly  white  high 
schools  in  order  to  transfer  students  from  one  heavily  overcrowded  school 
to  one  which  was  only  slightly  over  capacity.    This  decision  was  made  in 
spite  of  the  fact  that  another  adjacent  high  school  (the  one  with  the 
highest  percentage  of  minorities  in  the  District)  was  far  below  capacity. 

Plaintiffs  pointed  also  to  the  Board's  policy  of  allowing  transfers 
if  principals  of  both  schools  involved  agreed.    The  largest  number  of 
transfers  were  from  schools  with  large  minority  populations,  which  plain- 
tiffs charged  indicated  that  transfers  were  used  as  a  way  of  perpetuating 
segregation.    Also  contributing  to  segregated  schools,  according  to  plain- 
tiffs, was  the  Board's  tendency  to  create  optional  attendance  zones  along 
the  'perimeter  of  minority  neighborhoods. 

Teacher  and  staff  assignment.    Plaintiffs  charged  defendants  with 
assigning  teachers  and  staff  on  the  basis  of  race.    More  than  half  of  the 
black  professional  personnel  was  assigned  to  schools  with  enrollments 
over  25%  black,  while  there  were  no  black  teachers  or  administrators  in 
46  schools,  most  of  which  had  enrollments  less  than  1%  blackJ^  Board 
policy  concerning  teacher  transfer  was  based* on  seniority,  thus  con- 
fining most  minority  teachers  to  minority  schools.    Although  the  Board 
has  a  legal  right  to  transfer  any  teacher  to  any  school  if  it  finds  that 
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to  be  necessaryi  plaintiffs  charged  that  this  power  was  never  used  to  achieve 
faculty  integration.    Also  preventing  faculty  intecrationi  according  to 
plaintiffs,  was  the  fact  that  principals  had  an  absolute  veto  over  any 
teacher  transfers  into  their  schools  and  were  not  even  required  to  give  a 
reason  for  rejecting  a  new  teacher. 

Other  issues  raised  by  plaintiffs.    Assuming  the  trial  saw  plaintiffs 
raising  the  charges  mentioned  in  the  complaint,  the  following  additional 
charges  against  defendants  were  raised  in  the  trial: 

1)  The  district  permitted  public  opposition  to  integration  to  influence  its 
decisions  regarding  student  assignments.    This  charge  referred  primarily  to 
the  first  instance  of  school  pairing,  which  was  delayed  once  community 
opposition  became  apparent. 

2)  The  district  decided  to  integrate  the  schools  over  a  period  of  several 
years,  instead  of  achieving  racial  equality  immediately.    Plaintiffs  used 
their  expert  witness  to  show  that  the  District's  plan  could  be  implemented 
more  quickly. 

3)  The  District  failed  to  submit  to  either  the  Minneapolis  Department  of 
Education  or  the  Minneapolis  Department  of  Human  Relations  an  integregation 
plan  consistent  with  the  requirements  of  State  or  Federal  law.^^  This 
charge  was  in  reference  to  the  District's  failure  to  meet  the  several  dead- 
lines established  by  the  State  for  the  submissions  of  desegregation  plans. 

The  defendants  denied  the  specific  allegations  and  pointed  to  the 
"significant  and  meaningful  steps  to  reduce  such  de  facto  segregation  as 
exists"  that  it  had  taken  "for  the  last  five  years."    These  were: 

1)  the  passage  of  comprehensive  human  relations  guidelines  in  1967  and  1970; 

2)  the  use  of  a  variety  of  programs  to  redistribute  school  enrollment. 
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including  voluntary  transfer  programs,  pairing,  use  of  a  magnet  school, 
boundary  adjustments,  and  a  strong  compensatory  education  program; 

3)  active  recruitment  of  minority  teachers  and  administrators; 

4)  assignment  of  teachers  to  schools  on  the  basis  of  educational  ne*?ds  of 
the  pupils  rather  than  on  the  basis  of  race; 

5)  the  construction  of  new  facilities  of  a  size  and  In  a  location  such  as 
to  further  racial  Integration; 

6)  a  pollcy'of  granting  school  transfer  to  pupils  only  when  racial  balance 
is  improved  by  the  transfer. 

The  answer  concluded  with  the  statement  that  the  District  has  moved 

"as  rapidly  as  possible  without  jeopardizing  the  quality  of  the  educational 

program,"  that  it  recognized  the  problem  of  de  facto  segregation,  and  was 

committed  to  positive  action,  '^consistent  with  the  budgetary  limitations 

and  with  the  practicalities  of  the  situation."   As  a  final  plea  to  retain 

control  of  the  schools,  the  answer  stated: 

The  details,  scheduling,  and  priorities  of  the  many  steps  being 
taken  and  under  consideration  related  to  this  problem  are  the 
responsibility  of  the  Minneapolis  School  Board,  and  it  has 
indicated  its  intention  in  good  faith  to  attack  the  problem.  In 
this  situation  there  is  no  constitutional  requirement  and  no 
necessity  for  intervention  by  the  federal  court. 

In  the  portion  of  the  trial  concerning  the  establishment  of  de  jure 
segregation.  Judge  Larson  found  school  policies  concerning  size  and  loca- 
tion of  schools,  student  assignment,  and  teacher  and  staff  assignment  to  be 
indicative  of  the  District's  intent  to  segregate. 

Size  and  location  of  schools.    With  respect  to  the  1968  construction 
of  a  large  elementary  school  in  the  middle  of  a  minority  neighborhood, 
Larson  wrote  in  the  opinion  (351  F.Supp.  799): 
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The  size  and  location  of  Bethune  School .. .were  Intended  to 
have  the  effect  of  continuing  the  pattpin  of  racially  segregated 
schools  which  had  existed  In  Minneapolis  since  at  least  1954. 
From  Its  Inception  It  was  clear  that  the  location  of  the  school 
would  cause  It  to  have  an  extremely  high  Black  enrollment.. . .By 
constructing  Bethune  with  a  capacity  of  900  Instead  of  the  500- 
600  optimum  which  Is  generally  used  by  the  Olstrict,  the 
defendants  Intentionally  Increased  segregation. ... (at  803.) 

In  reference  to  the  addition  to  the  already  overpopulated  white  high  school 
Larson  wrote  that  "the  defendant  advanced  no  reason:  .lur  Justifications  for 
this  course  of  conduct.    Therefore,  when  viewed  along  with  other  actions  of 
the  defendant,  this  Court  views  the  addition  at  Washburn  to  have  been 
racially  motivated."    (803)    Larson  also  held  the  construction  of  ab- 
normally small  white  schools  to  be  intentionally  segregative.    "In  light 
of  the  defendant's  policy  of  building  schools  with  capacities  of  500-600, 
a  school  of  such  significant  deviation  on  the  perimeter  of  a  minority  area 
can  only  be  seen  as  an  attempt  to  further  segregation."  (804) 

Student  assignment.    Larson's  approach  to  the  question  of  "intent"  in 
establishing  that  segregation  was  de  Jure,  was  to  assume  that  an  action  was 
intentional  if  no  alternative  explanations  were  offered.    He  took  this  ap- 
proach with  respect  to  the  boundary  change  made  between  two  overcrowded 
white  schools  that  ignored  a  neighboring  underenrolled  school  with  a  large 
minority  population.    "The  Court  views  the  boundary  change  to  have  been 
racially  motivated,  especially  in  light  of  the  fact  that  no  alternative 
reason  for  the  change  was  presented  at  trial."  (804)  Larson  also  took- the 
liberty  of  asserting  "Intent"  as  part  of  his  findings,  as  in  the  following 
ruling  on  the  policy  of  creating  optional  attendance  zones  along  the  peri- 
meter of  minority  neighborhoods:    "Often  the  intended  effect  of  optional 
zones  has  been  to  allow  White  students  to  'escape'  from  schools  with  heavy 
minority  enrollments  to  schools  which  are  identifiably  white."  (804) 
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Teacher  and  staff  asslgnmunt.    Larson  again  presumod  a  segregative 
Intent  to  be  behind  the  Board  policy  of  permitting  school  principals  to  veto 
the  transfer  of  teachers  Into  their  schools  without  giving  any  reasons.  "It 
Is  obvious  that  a  principal  seeking  to  maintain  an  all  White  faculty  at  a 
majority  school  has  little  trouble  In  doing  so.    This  policy  has  been 
partially  responsible  for  the  failure  of  the  defendant  to  have  an  Integrated 
faculty/'  (805) 

Although  Larson's  general  approach  to  defining  the  wrong  was  to  find 
Intentional  segregation  where  there  were  no  alternate  explanations  for  an 


action,  he  did  acknowledge  some  difficulty  in  determining  de  Jure  segrega- 


tion in  the  face  of  residential  segregation  and  a  neighborhood  school  policy: 

....  uncertainty  has  developed  over  what  In  fact  constitutes 
"segregation  imposed  by  law."   The  uncertainty  is  due  in  large 
part  to  the  fact  that  the  Suprerro  Court  has  specifically  with  held 
decision  on  the  question  of  whether  school  segregation  caused 
by  the  implementation  of  a  neighborhood  school  system  on  a  district 
with  racially  segregated  housing  patterns  is  ^'segregation  Imposed 
by  law."   Until  this  question  is  answered,  no  Court  can  be  certain 
what  the  ultimate  limits  of  the  constitutional  prohibition  against 
searegation  in  education  may  be.    However,'  it  is  beyond  dispute  that: 

(a)  If  the  State  and/or  the  school  administration  has  taken  any 
action  with  a  purpose  to  segregate,  and 

(b)  if  that  action  has  had  the  effect  of  creating  and  aggravating 
segregation  in  the  schools  of  the  District,  and 

(c)  if  segregation  currently  exists,  and 

(d)  if  there  Is  a  causal  connection  between  the  acts  of  the  school 
administration  and  the  current  condition  of  segregation, 

then  there  is  segregation  which  is  imposed  by  law;  and  such  is 
prohibited  by  the  Fourteenth  Amendment  to  the  Constitution. 
Keyes  v.  School  District  No.  1  (807-8) 

The  information  on  which  the  plaintiffs  based  their  charge  of  de  Jure 
segregation  was  largely  collected  from  the  School  Administration  headquarters 

18 

building  by  CIE  members.      The  District  gave  them  unobstructed  access  to 
all  of  its  fMes. 
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The  remedy- framing  portion  of  the  trial  focused  on  the  proposed  plan 
that  had  been  developed  by  Davis  ana  his  staff.   The  plaintiff's  expert 
witness,  Michael  J.  Stolee*  was  a  central  actor  In  this  part  of  the  trial. 
Stolee  grew  up  In  Minneapolis  and  attended  the  public  schools  there.  He 
was,  at  the  time  of  the  trial,  a  Professor  of  Education  and  Associate  Dean 
^of  the  School  of  Education  at  the  University  of  Miami  In  Coral  Gables, 
Florida.    Prior  to  that  he  was  Director  of  the  Florida  School  Desegrega- 
tion Consulting  Center. 

At  the  direction  of  the  plaintiff's  attorneyi  Qualntance,  Stolee 
limited  his  testimony  to  comments  and  criticisms  of  the  District's  plan, 
rather  than  offering  Independent  suggestions  regarding  a  remedy.  Plaintiffs 
thus  used  the  plan  as  something  the  District  said  it  could  accomplish,  and 
tried  to  Improve  upon  It.    Stolee  testified  that  the  District  plan  was 
adequate  except  for  th^^ee  things:    1)  It  did  not  call  for  Integration  of 
faculty,  which  he  said  was  an  essential  ingredient  of  a  workable  plan;  2)  it 
provided  no  ceiling  for  minority  enrollments;  and  3)  it  proposed  to  desegre- 
gate the  schools  over  a  period  of  three  years.    Stolee  and  the  plaintiffs 
argued  that  desegregation  could  and  should  be  achieved  within  one  year. 

The  School  District's  plan  consisted  of  three  parts—human  relations 
training,  school  construction,  and  student  desegregation.    The  District  main- 
tained that  student  desegregation  had  to  await  the  implementation  of  .the 
construction  and  training  elements  of  the  plan  so  that  the  system  would  be 
fully  prepared  for  desegregation.    Stolee  proposed  to  reduce  the  time  frame 
for  desegregation  from  three  years  to  one  in  two  ways.    At  the  elementary 
level  Stolee  proposed  that  the  District  use  the  existing  buildings  until  the 
new  ones  were  ready.    He  presented  an  exhibit  which  explained  how  this  could 
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be  accomplished.    At  the  secondary  level  Stolee  proposed  that  desegregation 
be  implemented  everywhere  at  once  but  that  high  school  juniors  be  allowed  to 
stay  in  their  present  school,  regardless  of  boundary  and  student  assignment 
changes.    This  proposal  was  directed  at  the  defendant's  concern  for  mini- 
mizing the  number  of  students  that  would  actually  have  to  switch  schools, 

i. 

a  concern  which  had  prompted  defendants  to  propose  to  phase  in  desegregation 
over  a  period  of  three  years.    Stolee  also  argued  that  while  faculty  train- 
ing should  continue,  there  was  no  reason  to  delay  desegregation  on  account 
of  the  training. 

Larson  adopted  Stolee*s  recommendations  on  the  first  two  points.  He 
ordered  the  faculty  integration  plan  proposed  by  Stolee,  and  established  a 
ceiling  on  minority  enrollments  of  35  percent,  taking  the  District's  own 
definition  of  twice  the  district-wide  minority  percentage  (15  percent)  and 
adding  a  cushion  on  top  of  that.    The  third  issue— length  of  time  allowed  to 
desegregate—was  actually  the  principal  area  of  dispute  and  the  most  diffi- 
cult one  for  the  judge.    As  a  reflection  of  his  fairness  and  his  concern 
for  promoting  cooperation  among  the  parties,  he  accepted  the  District's 
three-year  time  frame. 

Because  of  the  ruling  on  the  time  issue,  the  District  felt  that  it  won 
a  significant  victory  in  the  trial.    It  was  clear  to  both  parties  before 
the  trial  began  that  this  was  not  going  to  be  a  "winner-take-al V  kind  of 
case.    The  point  that  the  District  most  hoped  to  win  was  that  of  time  to 
allow  it  to  implement  its  own  plan  as  proposed.    The  District  argued  that 
it  needed  three  years  in  order  to  complete  its  construction  program  and 
the  human  relations  training  it  believed  necessary  to  prepare  staff  for 
racial  integration  and  for  the  new  educational  alternatives  that  would 
accompany  desegregation. 
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The  substance  of  the  remedy  was  thus  to  give  legal  sanction  to  the 

District's  own  plan,  with  some  minor  modifications.    In  the  written  opinion. 

Judge  Larson  demonstrates  his  belief  that  the  Court  should  not  assume  an 

"educationist"  role: 

In  accepting  the  District's  plan,  the  Court  is  in  effect  rejecting 
most  of  the  changes  suggested  by  the  plaintiff's  expert.    This  is 
no  reflection  upon  him.    He  appeared  to  be  objective,  fair,  and 
reasonable.    However,  this  Court  agrees  with  Judge  Eisele  that  if 
the  District's  plan  meets  constitutional  requirements  a  court  need 
look  no  further.    "It  is  for  the  school  boc.rd,  not  the  Court  to 
establish  educational  policy.".  .  .This  is  especially  true  when  the 
defendant  appears  to  be  exercising  good  faith.    The  preparation  of 
a  plan  of  this  quality  in  the  face  of  this  lawsuit  indicates  that 
this  defendant  is  not  a  recalcitrant  district  whose  promises  are 
suspect.  (810) 

In  ordering  that  the  defendants  proceed  to  implement  their  own  plan, 

Larson  noted  that 

the  Court  is  greatly  impressed  by  the  obvious  amount  of 
consideration  and  preparation  which  went  into  this  Plan. 
Its  attention  to  staff  development  and  human  relations  train- 
ing is  laudable  and  should,  if  anything,  be  stressed  more 
strenuously.  (810) 

The  "good  faith"  aspect  of  the  School  District's  own  efforts  was  a 
central  factor  in  the  Judge's  handling  of  the  case.    He  began  with  a 
situation  which  was  less  controversial  and  adversarial  than  is  typical  of 
school  desegregation  cases,  and  he  was  intent  on  keeping  it  that  way. 
Larson  wanted  to  keep   everyone  cooperating,  because  ne  felt  that  coop- 
eration was  the  key  to  successful  court-ordered  desegregation.    By  the 
close  of  the  trial  he  had  evidently  decided  that  cooperation  came  first, 
even  at  the  expense  of  slowing  down  the  desegregation  process.    This  is  a 
position  that  he  has  taken  to  this  day,  throughout  the  many  implementation 
problems  that  the  District  has  experienced. 
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The  actual  impact  of  the  trial  was  thus  not  one  of  determining  the 
kinds  of  desegregation  actions  that  would  be  undertaken,  since  most  of 
what  was  ordered  was  contained  in  the  District's  own  plan.    Rather,  the 
trial  had  two  main  effects.    First,  it  forced  the  District  to  speed  up 
its  desegregation  planning  and  put  its  plans  into  a  time  frame,  something 
which  the  State  had  been  trying  unsuccessfully  to  get  Minneapolis  to  do 
for  a  couple  of  years.    Most  observers  feel  that  implementation  of  a 
desegregation  plan  could  never  have  begun  without  the  court  case.  The 
board  had  come  to  a  near  halt  as  a  result  of  community  opposition,  and  the 
school  board  election  of  1973  could  have  ended  all  effort  to  desegregate 
with  a  victory  by  anti-integration  candidates.    This  leads  to  the  second 
major  impact  of  the  trial:    it  served  to  all  but  remove  school  board  poli- 
tics from  the  desegregation  issue.    Once  it  became  clear  that  the  court 
would  remain  in  control  for  some  time,  there  was  no  longer  any  chance 
that  action  could  be  halted  by  electing  a  majority  of  anti-integration 
members  to  the  board.    Reflecting  this  reality,  busing  and  pairing  were 
not  the  overriding  issues  in  the  1973  campaign  that  they  had  been  in  1971. 
Two  moderates  were  elected  and  the  court  continued  to  try  to  balance  the 
effort  to  promote  cooperation  with  the  need  to  desegregate  the  schools. 
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V.     The  Plan 

The  District's  plan  that  was. the  subject  of  testimony  during  the 
trial  had  been  proposed  by  the  Administration  but  not  yet  approved  by  the 
board.    The  board  revealed  that  the  trial  had  forced  it  t£  act  and  that  it 
indeed  feared  a  court-imposed  plan  by  approving  that  plan  by  a  5-2 
vote  the  same  day  the  trial  ended:    April  25,  1972.    It  approved  the  plan 
knowing  that  there  was  considerable  public  opposition  to  it  and  that  the 
action  could  result  in  a  conservative  takeover  of  the  board.    The  two  oppo- 
sition votes  came  from  the  two  anti-pairing  candidates  that  had  been 
elected  in  1971.    The  plan,  with  some  court-ordered  modifications,  which 
will  be  discussed  later  in  this  section,  was  the  remedy  ordered  by  Judge 
Larson. 

Superintendent  Davis,  in  the  letter  of  transmittal  to  the  board  which 
accompanied  the  plan,  acknowledged  that  the  administration  had  benefitted 
from  the  suggestions  of  the  Association  of  Afro-American  Educators,  the 
League  of  Women  Voters,  the  Urban  League,  the  Citizens  Committee  on  Public 
Education,  the  Human  Relations  Committees  of  both  the  City  of  Minneapolis 
Education  Association  and  the  Minneapolis  Federation  of  Teachers,  the 
Minneapolis  Coalition  for  Equal  Educational  Opportunity,  the  Urban  Coali- 
tion and  the  NAACP.    The  letter  states  that  the  plan  is  designed  "to  secure 
what  so  many  of  our  citizens  requested,  namely,  the  opportunity  to  develop 
•our  own  city  plan  for  desegregation-integration  without  the  imposition  of 
state  or  court  .orders." 

The  plan,  entitled  Desegregation/Integration ,  was  divided  into  three 
parts:    elementary  level,  secondary  level,  and  general  program  support.^ 
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The  elementary  level  plan  had  the  joint  goals  of  eliminating  the 
"maximum  number  of  racially  isolated  schools"  and  replacing  "the  maximum 
number  of  old,  obsolete  buildings."   The  plan  adopted  the  premise  that  it 
was  unwise  to  disperse  minority  students  across  the  city  in  small  numbers. 
This  plan  involved  two  main  desegregation  techniques.    The  first  was  the 
cons^truction  of  large  elementary  school  complexes,  called  expanded  community 
schools.    This  idea  had  been  developed  by  CIE,  and  was  proposed  by  the 
Citizens  School  Facilities  Committee  in  its  1971  report.    Three  such  com- 
plexes were  to  be  built,  two  on  the  north  side  and  one  on  the  south  side. 
Each  complex  would  have  two  or  three  units,  each  capable  of  housing  500-700 
students.    Different  units  within  each  complex  would  be  used  either  to  house 
different  grade  levels,  or  to  provide  different  kinds  of  instruction.  The 
District  was  in  this  way  introducing  the  idea  of  educational  alternatives, 
the  varying  of  educational  approaches  that  was  later  to  become  a  key  part  of 
the  desegregation  approach.    Complexes  would  improve  the  racial    balance  by 
drawing  from  a  much  wider  attendance  area,  and  would  provide  flexibility  for 
the  future  by  more  easily  accommodating  shifts  in  residential  patterns.  They 
were  also  felt  to  be  more  economical,  since  there  would  be  more  efficient 
use  of  support  services.    Construction  of  these  three  complexes  was  planned 
to  be  completed  in  1974-75.    No  reassigning  of  students  in  the  affected 
attendance  areas  would  take  place  until  then. 

The  second  technique  applied  at  the  elementary  level  was  pairing  and 
clustering,  the  latter  being  the  term  used  when  more  than  two  schools  merge 
their  attendance  areas.    There  would  be  four  clusters  and  two  sets  of  paired 
schools.    In  each  case,  attendance  areas  would  be  combined,  improving  the 
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racial  balance,  and  grade  levels  would  be  apportioned  among  the  buildings  in 
the  pairing  or  cluster.    Reassignment  of  pupils  would  also  be  delayed  until 
the  1974-75  school  year,  in  order  to  coincide  with  reassignment  into  the 
new  elementary  complexes. 

With  respect  to  the  elementary  level  plan,  the  1972-73  school  year  would 
be  devoted  to  planning,  the  following  year  to  staff  development  (human  rela- 
tions) and  construction,  and  the  next  year  (1974-75)  to  student  assignment 
and  implementation. 

In  addition  to  the  three  new  complexes,  several  elementary  schools 
were  to  be  expanded.    Thirteen  schools  would  be  demolished.    The  $19  million 
for  this  entire  construction  program  was  authorized  by  the  1969  State  Legis- 
lature and  would  supposedly  have  been  spent  even  if  there  had  not  been  a 
court  order.    However,  Superintendent  Davis  acknowledged  that  it  would  have 
been  politically  difficult,  in  the  absence  of  the  court  order,  to  get  voter 
approval  of  the  necessary  tax  increase  to  finance  construction.    For  that 
reason,  among  others,  Davis  considered  the  lawsuit  as  a  good  opportunity  to 
get  the  money  to  do  many  things  that  he  had  wanted  to  do  anyway. 

At  the  secondary  level,  the  plan  relied  on  boundary  changes  and  grade 
reorganization.    Three  senior  high  schools  would  be  changed  from  grades  10-12 
to  grades  9-12.    Five  junior  high  schools  would  change  from  grades  7-9  to 
grades  8-9  only.    One  junior  high  school  would  become  part  of  a  grade  9-12 
campus  involving  a  snior  high  school.    There  would  be  several  boundary 
changes  at  the  j.unior  high  level.    A  boundary  chaiige  between  two  senior  high 
schools  would  be  the  only  element  of  the  plan  with  a  forced  impact  at  the 
senior  high  level,  with  the  exception  of  adding  grade  9  in  three  cases. 
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Three  kinds  of  voluntary  desegregation  were  offered  as  ele^ients  of  the 
plan.    Transfers  between  certain  schools  would  be  encouraged  in  order  to 
improve  racial  balance.    The  existing  magnet  program  at  an  inner  city  high 
school  would  continue  to  try  to  attract  white  students,  with  the  possibility 
of  starting  a  second  magnet  program  at  another  high  school  with  a  large 
minority  enrollment.    In  addition,  special  learning  centers  stressing  multi- 
racial activities  and  vocational  training  would  attempt  to  attract  students 
from  schools  not  directly  affected  by  the  plan. 

As  with  the  elementary  level  plan,  the  1972-73  school  year  would  be 
devoted  to  planning.    Some  elements  of  the  plan  would  be  implemented  the 
following  year,  and  some  would  be  put  off  until  1974-75.    Staff  training  and 
development  was  also  an  important  component  of  the  secondary  level  plan. 

The  parts  of  the  plan  involving  student  assignment,-  the  main  thrust  of 
the  plan,  would  affect  42  of  the  100  schools.    The  implication  of  the  policy 
not  to  disperse  minority  students  throughout  the  city  was  that  most  of  the 
all -white  schools  on  the  outskirts  of  the  city  were  unaffected.    Ten  thousand 
students  would  be  bussed,  at  a  cost  of  $1.3  million.    One  million  of  this 
would  be  paid  by  the  State  under  the  recently  passed  legislation.  Staff 
training  would  come  at  a  cost  of  $500,000. 

The  third  section  of  the  plan  was  devoted  to  "general  program  support." 
This  was  the  place  for  the  District  to  list  everything  that  it  was  involved 
in,  as  a. result  of  the  human  relations  guidelines,  that  might  conceivably 
be  construed  as  .related  to  the  desegregation/integration  effort.  These 
included:    the  urban  transfer  program,  the  federally-funded  Southeast  Alter- 
natives Program,  curriculum  development,  administrative  decentralization, 
faculty  and  staff  development,  programs  funded  under  Titles  I,  III,  and  VIII 
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of  the  Elementary  and  Secondary  Education  Act,  annual  sight  counts  by  race, 
and  affirmative  recruiting  activities.    It  should  be  noted  that  there  was 
no  plan  component  involving  teacher  assignment  practices.    This  was  seen  by 
plaintiffs  as  a  major  weakness  of  the  plan  and  even  led  them  to  question  the 
supposed  "good  faith"  of  the  District,  since  faculty  assignment,  unlike 
student  racial  balance,  is  totally  within  the  control  of  the  Administration, 
As  mentioned,  the  court  added  a  faculty  assignment  component  to  the  order, 
.at  the  suggestion  of  the  plaintiffs'  expert, 

2 

Court  Modifications 

The  court  ordered  that  no  more  than  35  percent  of  the  student  body 
at  any  one  school  consist  of  minorities.    Under  the  District's  plan,  several 
schools  would  have  had  40  percent  minorities.    The  court  stated  that  "In 
light  of  the  minority  population  of  the  District  and  the  racial  composition 
of  other  schools  therein,  the  court  feels  these  percentages  are  too  high," 
The  court  went  on  to  say  that  it  was  using  the  35  percent  figure  only  as  a 
"useful  starting  point"  and  it  should  not  be  understood  as  reliance  on  fixed 
mathematical  ratios. 

For  faculty  integration,  the  court  ordered  that  at  the  elementary  level, 
there  must  be  at  least  one  minority  teacher  in  every  school  before  there 
are  more  than  two  minority  teachers  at  any  one  school.    This  was  proposed  by 
the  plaintiffs*  expert  witness.    At  the  secondary  level,  the  faculties  must 
be  integrated  to  the  extent  that  each  have  approximately  the  same  proportion 
of  minority  teachers  as  there  are  minority  teachers  in  the  whole  district. 
The  court  ordered  that  faculty  integration  be  completed  by  Fall  1973  with 
one-third  of  the  integration  accomplisiied  by  Fall  1972, 
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other  orders  of  the  court  were:     (1)  the  District  shall  not  allow 
any  transfers  by  principal's  agreement  or  otherwise  which  have  the  effect 
of  increasing  the  segregated  nature  of  either  school;  (2)  any  construction 
or  additions  to  old  schools  beyond  that  contemplated  in  the  plan  must  be 
submitted  to  the  court  for  approval;  (3)  any  changes  in  the  plan  which  would 
have  the  effect  of  increasing  existing  segregation  or  which  would  delay  full 
implementation  of  the  plan  must  be  approved  by  the  court;  (4)  the  defendant 
must  file  semi-annual  reports,  until  ordered  otherwise  by  the  court,  showing 
■the  number  of  students  and  teachers  by  race  for  each  school ,  the  progress 
made  in  implementing  the  plan,  and  anywhere  that  implementation  is  not  on 
schedule. 

The  plan  did  not  address  the  District's  optional  attendance  zones 
policy,  nor  did  the  court  order  modifications  in  that  policy.    But  the  District, 
in  reaction  to  the  court's  finding  that  such  a  policy  coi    ibuted  to  segrega- 
tion, elected  to  eliminate  most  of  the  zones,  claiming  ti.  :  the  remainder 
had  no  effect  on  racial  balance.    The  court  addressed  itself  to  the  optional 

zones  in  its  first  supplemental  order   by  requiring  that  all  zones  be  elimin- 

4 

inated  within  two  years. 

An  examination  of  these  semi-annual  reports  and  the  supplemental  court 
orders  shows  a  history  of  troubled  implementation,  resulting  largely  from 
the  District's  piecemeal  approach  to  desegregation.    This  is  the  subject  of 
the  next  section. 
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VI.     Implementation  of  the  Order 

The  period  since  the  initial  order  was  rendered  can  be  characterized 
by  the  following  tendencies  among  the  major  actors.    First,  the  School 
District.    The  District  adopted  a  piecemeal  approach  to  desegregation  right 
from  the  start,  always  including  the  minimum  number  of  schools  in  any  one 
pairing  or  clustering  in  the  attempt  to  comply  with  the  35  percent  minority 
percentage  requirement  and  adjusting  boundaries  to  the  minimum  extent.  This 
approach,  along  with  changing  housing  patterns,  declining  majority  enroll- 
ments, and  delays  in  school  construction,  left  the  District  always  exceeding 
the  35  percent  limit  somewhere  in  the  system,  and  often  in  many  schools  at 
once.    (See  Appendix  B  for  the  extent  of  segregation  over  the  years.) 

The  District's  strategy  toward  the  court  was  to  exploit  Judge  Larson's 
leniency  in  the  face  of  "good  faith"  efforts.    Whenever  the  District  had  to 
report  noncompliance,  it  emphasized  its  good  faith  effort,  the  lack  of 
violence  during  desegregation,  and  the  continuing  need  for  time  and  csution 
in  approaching  desegregation.    Against  this  backdrop,  it  would  ask  the  court 
for  delays  in  meeting  the  35  percent  standard  at  whatever  schools  were  giving 
trouble  at  the  moment.    (Faculty  desegregation  was  accomplished  very  quickly, 
leaving  pupil  racial  percentages  the  major  subject  of  interchange  among  the 
parties. ) 

The  plaintiffs  have  been  continually  urging  Judge  Larson  to  order  more 
stringent  measures  such  as  mandatory  inclusion  of  more  schools  in  the  plan, 
or  the  adoption  of  a  new  plan  that  would  insure  rull  compliance  at  an  earlier 
date. 
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Judge  Larson  has  continued  his  role  as  mediator.    He  has  taken  his 
direction  as  to  how  to  view  the  District's  actions  from  arguments  by  plain- 
tiffs, and  has  given  those  arguments  serious  consideration.    But  he  has  been 
extremely  lenient  towards  the  District,  usually  granting  their  requests 
for  delays  and  justifying  such  delays  on  the  basis  of  the  continuing  "good 
faith*'  efforts  of  the  District. 

Meanwhile,  the  character  of  the  School  Board  has  been  changing.  The 
1973  election  brought  two  moderates  to  the  Board  that  had  been  endorsed  by 
CIE  and  other  pro-integration  forces  in  an  attempt  to  prevent  anti-integration 
candidates  from  winning.    These  two  new  members  favored  implementing  the 
court  order  (as  distinguished  from  the  two  members  elected  in  1971  that  had 
vowed  to  fight  the  order),  but  were  against  doing  ar  than  merely 

complying.    In  1975,  another  Board  member  with  considerably  less  dedication 
to  desegregation  than  the  1967  Board  had  was  elected  leaving  only  two  members 
with  strong  commitments  to  action,  one  of  them  black.    Not  only  had  the 
political  orientation  on  the  Board   changed,  but  the  spirit  among  Board 
members  had  changed  as  well.    While  the  1967    Board  was  close-knit  and 
worked  well  together,  the  Board  after  1971,  and  especially  since  1975,  has 
been  quite  the  opposite,  with  little  feeling  of  togetherness.  Desegregation 
has  been  given  a  much  lower  priority  by  the  Board,  in  deference  to  the 
concerns  of  the  District. 

Another  major  change  in  the  schools  was  the  departure  of  Superintendent 
Davis  in  1975  to  become  President  of  Macalaster  College  in  St.  Paul.  Davis 
apparently  felt  that  he  had  accomplished  what  he  had  set  out  to  in 
Minneapolis;  he  had  seen  the  implementation  of  a  major  construction  program. 
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human  relations  emphasis,  curriculum  development,  and  alternative  educa- 
tional programs,  all  within  the  context  of  desegregating  the  schools.  It 
is  believed  that  he  no  longer  enjoyed  working  with  the  School  Board,  as 
he  had  in  his  early  years  there.    Replacing  Davis  was  Ray  Arveson*  who  came 
from  the  position  of  Superintendent  of  Schools  in  Hayward,  California. 
Arveson  was  brought  in  to  address  financial  problems  of  the  District, 
reflecting  this  new  orientation  of  the  Board.    Although  he  is  not  opposed  to 
the  desegregation  effort,  it  is  not  a  priority  of  his  and  he  had  done  little 
to  make  it  one  of  the  rest  of  the  administration  or  the  Board. ^ 

Specific  mention  of  implementation  problems  began  with  the  District's 
third  semi-annual  report  to  the  court  in  December  1973  where  it  reported 
that  six  schools  were  out  of  compliance  and  asked  the  courc  not  to  modify  the 
order.    The  District  tried  to  mollify  the  court  at  the  outset  by  stating  that 
the  plan  has  had  better  public  acceptance  than  might  have  been  expected  ''due 
in  large  part  to  the  careful  preparation  and  staff  development  which  has  gone 
into  every  phase  of  the  Plan."    The  District  blamed  its  problems  on:  (1) 
public  housing  projects  that  opened  with  much  higher  minority  percentages 
than  planned;  (2)  a  drop  in  school  enrollment  much  larger  than  predicted;  and 
(3)  delays  in  the  construction  of  the  three  expanded  community  schools.  The 
District  argued  that  the  lack  of  compliance  was  due  to  factors  outside  the 
school  system,  and  that  the  racial  concentrations  in  the  school  were  thus 
de  facto. 

Another  argument  introduced  by  the  District  at  this  time  that  was  to 
reappear  frequently  was  that  success  depended  on  public  support,  and  public 
support  depended  on  stability  within  the  plan.    For  the  court  to  continually 
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order  modifications  just  to  remedy  some  unanticipated  minority  concentrations 
would  be  "unwise  and  self-defeating"    because  it  would  upset  the  stability  of 
the  plan  and  increase  the  District's  problems  of  winning  the  cooperation  of 
the  community. 

A  good  example  of  the  District's  approach  to  meeting  the  court  order  is 
seen  in  its  discussion  of  North  High  School,  which  had  a  41  percent  minority 
enrollment  as  of  the  third  report  to  the  court.    The  District  pointed  to  three 
factors  which  would  tend  to  lower  minority  percentages  in  the  future:  (1) 
as  vocational  centers  are  opened  in  other  high  schools,  minority  students 
will  be  attracted  out  of  North;  (2)  the  new  building  should  attract  majority 
students  to  North  from  other  districts;  and  (3)  the  impact  of  moving  the 
boundary  of  a  feeder  junior  high  school  will  begin  to  be  felt  at  North  in 
two  more  years.    The  District  concludes  that  "for  these  reasons,  and  because 
the  importance  of  maintaining    stability  in  planning  of  attendance  zones  .  .  . 
we  do  not  propose  any  changes  in  the  plan  although  we  recognize  that  North 
in  1974  may  be  slightly  above  35  percent."    Similar  arguments  were  made  in 
this  report  with  respect  to  other  schools  that  were  currently  out  of  comoliance, 
but  where  expected  trends  and  future  actions  gave  some  reason  to  expect  the 
minority   enrollment  tr  decline. 

Although  the  arguments  used  by  the  District  to  support  its  claim  that 
minority  percentages  would  decline  were  tenuous  and  meant  that  the  schools 
would  be  out  of  compliance  for  several  years,  Judge  Larson  accepted  the  rea- 
soning and  ruled  that,  with  one  exception,  no  alterations  in  the  plan  were 
required.    The  one  exception  was  a  school  where  "unlike  the  situations 
existing  at  other  schools,  there  are  no  offsetting  factors  that  would  tend 
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to  lower  this  percentage  now  and  in  the  future,"     For  this  school,  I  'rson 
ordered  that  the  plan  be  modified  to  assure  that  the  projection  of  the 
minority  enrollment  for  fall  1974  not  exceed  35  percent.    Larson  did  not 
say  what  changes  should  be  made,  but  just  indicated  what  the  outcome  nad  to 
be.    This  .was  the  way  he  was  to  approach  the  problem  of  noncompliance 
generally.    He  never  gave  specific  guidance  as  to  what  changes  should  l2 
made. 

Larson* did  deny  the  District's  request  for  delays  with  respect  to 
the  three  expanded  schools  for  which  construction  had  been  stalled.  He 
ordered  that  existing  buildings  be  used  in  the  meantime  to  achieve  the 
35  percent  limit*    This  had  been  the  original  suggestion  of  the  plaintiff's 
expert.  Dr.  Stolee.    (The  schools  were  not  completed  until  1976.) 

Larson  explained  why  he  was  being  tolerant  of  some  of  the  noncompliance 

by  reminding  the  parties  that  the  35  percent  figure  had  been  taken  as  a 

"useful  starting  point."    "At  the  time  of  trial  in  the  spring  of  1972,  the 

overall  minority  student  percentage  in  the  District  was  14.5  percent;  it  now 

has  climbed  to  17.7  percent.    This  development,  combined  with  the  nonrigidity 

of  the  35  percent  figure  in  the  first  instance,  suggests  that  leeway  may  be 

tolerable  for  enrollment  figures  in  excess  of  the  35  percent  mark  in  certain 
3 

circumstances." 

« 

The  District's  response  to  the  order  that  desegregation  proceed  without 
the  new  buildings  was  to  use  educational  alternatives  as  a  desegregation  tool. 
A  federally-funded  alternative  program  had  been  implemented  in  one  area  of 
the  city  in  1971,  and  Superintendent  Davis  had  v/anted  to  use  al ternat'^vas 
more  fully  in  the  system.    This  situation,  and  the  desegregation  order  in 
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general,  gave  the  District  added  incentive  to  use  this  approach.  In 
this  case,  the  area  that  was  to  become  the  attendance  area  for  two  of  the 
three  new  expanded  community  schools  was  made  into  one  large  attendance  area 
and  three  kinds  of  educat ion--continuous  progress,  open  school,  and 
tradition—were  offered  at  various  schools.    Parents  were  given  their  first 
choice  to  the  extent  that  this  promoted  racial  balance. 

The  District's  use  of  alternative  education  programs  as  a  desegrega- 
tion tool  is  significant  in  two  respects.    First,  it  provided  a  way  to  con- 
tinue to  desegregate  zhe  schools  without  forcing  change  on  the  community. 
^Everyone  in  the  school  system  feels  that  the  use  of  alternatives  was  one 
of  the  main  reasons  why  there  was  no  hostile  opposition  to  desegregation  in 
Minneapolis.^   The  District  was  very  reluctant  to  use  any  mandatory  means 
to  desegregate  the  schools,  and  with  alternatives,  it  could  offer  parents  and 
students  a  choice  of  school,  a  far  cry  from  mandatory,  crosstown  bussing. 
Thus,  even  those  parents  who  were  opposed  to  desegregation  could  not  feel 
that  the  District  was  ignoring  their  interests  or  the  interests  of  their 
children. 

Second,  the  reliance  on  alternatives  to  comply  with  the  35  percent 
order  served  to  perpetuate  the  pattern  as  one  where  the  District  was  con- 
tinually having  to  ask  the  court  to  grant  delays  in  meeting  the  35  percent 
limit.    Unlike  mandatory  assignment,  with  alternatives  it  was  impossible 
for  the  District  ever  to  know  exactly  how  many  students  of  each  race  would 
be  enrolled  in  each  school.    This  kind  of  gave  legitimacy  to  its  faulty 
planning,  and  to  its  pattern  of  reporting,  after  the  fact,  that  its  predic- 
tions had  been  incorrect,  leaving  some  schools  out  of  compliance.    It  seems 
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that  this  strategy  was  particularly  effective  with  Judge  Larson,  whose 
concern  for  cooperation  probably  left  him  sympathetic  to  the  District's 
concern  for  giving  parents  a  choice  of  school. 

By  the  time  of  the  fifth  report  to  the  court  in  January  1975,  alter- 
natives had  become  the  major  strategy  of  the  District  in  its  attempt  to 
balance  enrollments  by  race.    The  number  of  schools  out  of  compliance  with 
the  35  percent  order  had  grown  to  ten  elementary  schools,  two  junior  high 
schools,  and  one  high  school.    It  was  suggested  that  alternatives  would 
remedy  this  situation,  but  at  an  indeterminate  future  time.    For  example, 
one  of  the  clusters  had  a  minority  enrollment  of  47.3  percent.    An  alterna- 
tives task  force  was  formed  to  make  recommendations  to  improve  the  situation 
and  the  District  proposed  to  submit  a  plan  to  the  court  in  April, 

We  cannot  guarantee  at  this  time  to  present  a  plan  in  April 
which  will  reduce  each  school  to  35  percent.    We  assure  the 
Court,  however,  that  we  will  have  a  thoughtful  plan  geared 
to  integration,  improved  education  and  effective  community 
school  relations  which  take  into  account  the  multiple  complex 
problems  in  this  area.  ,  ^ 

•  With    respect  to  the  two  expanded  community  school  areas  where  alterna^ 

tives  had  been  implemented  in  the'  existing  buildings,  the  District  reported 

that  the  minority  enrollment  had  been  equalized  at  40  percent  in  each  of  the 

six  schools.    It  claimed  that  35  perce'ifc  could  not  be  achieved  until  the 

new  buildings  provided  the  added  capacity  to  attract  majority  students  from 

outside  the  area.    The  District  stated  that  it  could  not  promise  to  be  in 

compliance  in  1975,  but  that  the  magnet  effect  of  alternatives  would  reduce 

the  minority  percentage  in  1975  and  again  in  1976. 
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We  urge  that  no  changes  be  required  in  the  program  for 
1975-76,  so  that  we  can  have  at  least  that  year  to  study 
the  extent  of  the  magnet  effect.    In  other  words,  to  the 
extent  possible,  we  want  to  fill  the  excess  capacity  in 
the  new  schools  on  a  voluntary  basis  rather  than  by 
arbitrarily  enlarging  the  area. 

This  report  to  the  court  is  a  good  example  of  the  language  used  to 

substitute  for  reporting  favorable  accomplishments.    The  report  began  with  a 

statement  that  the  District  felt  pride  in  what  had  been  accomplished  and  felt 

gratified  "that  other  cities  have  looked  to  Minneapolis  to  see  what  has 

made  it  possible  for  us  to  reach  our  present  stage  of  desegregation/ 

integration  with  as  little  conflict  as  we  have  had."    It  ended  as  follows: 

We  believe  that  the  District  continued  to  demonstrate  its 
commitment  to  desegregation/integration.    We  believe  further 
that  the  past  three  years  have  shown  the  importance  of 
planning,  of  training  staff,  and  of  involving  students  and 
parents  in  the  whole  process.    We  believe  the  District  has 
shown  its  sincerity  in  pursuing  desegregation/integration,  and 
its  skill  in  accomplishing  the  changes  required.  .... 

The  original  Court  Order  does  not  specify  the  length  of  time 
for  which  the  Ccurt  reserves  jurisdiction  and  requires 
semiannual  reports,  but  we  believe  that  Court  and  counsel 
should  now  think  in  terms  of  ending  this  supervision  not  later. 
'  than  January  1  ,  1976. 

Plaintiffs  registered  their  objection  to  this  approach  by  requesting 

a  court  order  requiring  the  School  District  to  submit  a  new  plan  that  would 

ensure  compliance  in  all  schools  by  the  beginning  of  school  in  1975. 

Quaintance,  attorney  for  the  plaintiffs,  urged  Larson  not  to  wait  for  volun- 

5 

tary  mixing,  which  was  "not  in  the  cards."     Pefendants  had  argued,  with 
respect  to  the  cluster  that  was  furthest  out  of  compliance,  that  the  con- 
tinuous progress  alternative  program  could  remedy  the  imbalance  by  attracting 
75  majority  students  in  and  encouraging  75  minorities  to  transfer  out. 
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Qualntance  pointed  out  to  Larson  that  the  same  alternative  program  was 
offered  In  1974  and  attracted  only  four  majority  students.    He  claimed  that 
an  alternative  approach  would  fail  because  the  school  is  identifiably  black, 
and  urged  that  another  school  with  a  majority  enrollment  of  94  percent  be 
added  to  the  cluster. 

Larson  addressed  this  question  in  his  Court  Order  of  May  7,  1975. 
Assuming  his  mediator  role,  Larson  said  that  both  Quaintance's  argument, 
and  the  District's  concern  for  stability  in  their  educational  programs,  had 
merit;  and  then  ordered  a  kind  of  compromise.    He  did  not  grant  the  District's 
request  for  a  delay: 

Although  the  Court  has  been  inclined  to  resolve  doubts  as 
to  anticipated  enrollments  in  favor  of  the  School  District's 
projections,  it  will  not  do  so  in  regard  to  Bethune.  That 
school  is  a  constant  reminder  of  the  segregationist  policy  . 
of  the  District  in  the  1960f..    The  injury  resulting  from 
that  policy  has  never  beep  adequately  remedied. g 

3ut  neither  did  he  grant  the  plaintiffs'  requests  to  order  a  new  plan  assuring 
all  schools  be  within  35  percent  and  to  order  the  inclusion  of  the  majority 
white  school  in  the  Bethune  cluster.    Instead,  Larson  revised  the  35  percent 
standard  to  a  limit  of  42  percent  total  minorit"  enrollment  per  school, 
with  no  more  than  35  percent  of  any  single  minority.    Larson  cited  as  the 
main  reason  for  this  new  35/42  percent  standard  the  growth  in  Indian  enroll- 
ment along  with  the  overall  decline  in  enrollments.    (Indian  school  popula- 
tion had  grown  14  percent  since  1972  and  80  percent  since  1968.)  '  As  is  the 
case  with  all  of  Larson's  orders,  this  change  was  made  in  response  to  concerns 
of  the  parties: 
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Plaintiffs  and  defendants  have  urged  the  Court  to  take 
cognizance  of  the  District's  growing  minority  population, 
and  of  the  diversity  within  that  population,  by  setting 
separate  limits  for  a  single  minority  and  for  the  total 
minority  population  on  any  school  campus.    The  Court  is 
aware  that  Native  Americnns  and  Blacks  are  distinct  minor- 
ities with  strong  identities  and  very  different  histo- 
rical experiences.^ 

The  use  of  this  new  standard  brought  every  school  except  the  Sethune 
cluster  into  compliance.    Although  Larson  warned  that  the  District  had  to 
have  some  contingency  plans  ready  in  some  cases  where  schools  were  just 
barely  in  compliance,  he  found  no  further  modifications  to  be  necessary, 
except  for  Bethune.    Showing  his  reluctance  to  order  specific  means  to 
achieve  compliance,  Larson  refused  to  order  a  new  school  into  the  Bethune 
cluster,  and  instead  ordered  simply  that  the  District  provide  a  plan  in 
10  days  that  would  ensure  that  each  school  in  the  Bethune  cluster  would  be 
within  the  35/42  percent  limit  by  September  1975.    This  order  was  tanta- 
mount to  ordering  that  the  majority  school  be  added,  which  is  in  fact  what 
the  District  did  in  response  to  the  order,  since  their  voluntary  plan  to 
bring  Bethune  into  compliance  would  have  taken  two  years. 

In  the  following  years,  only  the  West  area,  of  the  three  decentralized 
pyramids,  was  able  to  achieve  a  stable  situation  of  compliance.  Quaintance 
attributes  this  to  the  fact  that  the  West  Area  Superintendent,  a  black, 

was  bold  and  willing  to  make  the  necessary  tough  decisions,  such  as  closing 

8  • 
white  schools.     The  North  Area,  which  had  one  high  school  (North  High) 

with  47  percent  minority,  proposed  a  new  approach  called  programmatic -desegre- 
gation in  1976.    Under  this  pian,  students  in  three  high  schools  would- 
take  courses  at  any  of  the  three  schools,  and  the  minority  enrollment  at 
each  school  would  be  averaged  over  the  periods  of  the  school  day.  The 
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District  requested  that  the  Court  allow  North  High  to  remain  out  of  com- 
pliance for  ons  year  while  they  tried  programmat-fc  desegregation.  Against 
the  strong  protest  of  the  plaintiffs,  Larson  granted  the  motion.    The  first 
year  experience  with  this  program  saw  minority  enrollments  fall  somewhat  at 
North,  but  not  below  the  35/42  percent  limit. 

Judge  Larson's  acceptance  of  the  programmatic  desegregation  proposal 
made  Quaintance  and  others  such  as  CIE  members  really  feel  that  he  had  gone 
too  far  in' his  leiency  with  the  District.    The  two  neighboring  high  schools 
to  North  had  very  small  minority  enrollments,  and  some  system  of  two-way 
bussing  could  have  remedied  the  situation  at  North.    But  this  was  something 
the  District  simply  would  not  do,  and  Larson,  probably  knowing  that  this 
was  the  only  real  alternative,  was  not  willing  to  order  it,  especially 
when  the  District  had  come  up  with  its  own  alternative. 

It  is  becoming  increasingly  clear  to  all  parties  that  within  the 
bounds  that  the  desegregation  drama  has  been  played  out  to  date,  there  is 
little  chance  of  ever  achieving  full  compliance.    Plaintiffs  have  become 
quite  frustrated  with  the  approach  of  taking  one  school  at  a  time,  while 
others  slip  over  the  limit.    Defendants  have  motioned  the  Court  to  drop  juris- 
diction, claiming  that  they  have  done  all  they  can  to  remedy  the  segregation 
that  existed  at  the  time  of  the  trial.    The  Board  is  trying  to  turn  its 
attention  to  other  matters.    In  its  January  1977  report  co  the  Court,  the 
Board  decided  not  to  submit  suggestions  as  to  how  to  better  the  racial 
balance.    Said  one  member  of  the  Board:    "It's  the  housing  patterns  in  the 
city  that's  screwing  us  up.    Let  him  (Larson)  figure  out  how  we  should  do  it." 
Only  one  Board  member  is  opposed  to  trying  to  get  the  Court  to  drop  juris- 
diction.   Said  this  member,  "oudge  Larson  in  my  opinion  h^s  been  a  partner 
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in  this  desegregation-integration  venture.    He's  given  us  full  leeway  to 
implement  our  plans.    He's  been  willing  to  sit  down  and  work  with  us,  Td 
be  in  favor  of  continuing  to  work  out  our  plan  and  bring  to  the  judge  our 
areas  of  concern." 

Newhall,  attorney  for  the  Distric:,  had  encouraged  the  Board  not  to 
ask  the  Court  to  reconsider  a  dismissal  of  the  case  in  light  of  Dayton, 
saying  that  Dayton  had  fewer  segregation  acts  and- a  more  sweeping  remedy. 
The  Board  ignored  Newhall's  advice  and  Larson,  while  refusing  to  offici- 
ally reconsider,  indicated  that  the  principles  governing  the  Minneapolis 
case  had  not  been  changed  by  Dayton.    The  District  hired  a  second  attorney, 
motivated  by  what  seems  to  be  discontent  with  Newhall 's  unwillingness  to 
try  to  get  the  Court  to  drop  jurisdiction,     Larson  told  the  District  that 
it  should  appeal  the  recent  order  for  full  compliance  by  Fall  1978  and 
the  refusal  to  drop  jurisdiction,  if  it  thought  it  could  successfully 
challenge  his  use  of  legal  precedent,  but  the  Board  let  the  deadline  for 
appeal  pass. 

In  its  report  of  January  1977,  the  District  urged  that  jurisdiction 
be  dropped  since  all  -schools  have  been  in  compliance  at  one  time  or  another 
since  the  original  order.    It  advised  the  Court  that  it  may  move  for  dis- 
missal of  the  action  in  light  of  Austin  and  Pasadena.       In  its  responding 
order,  the  Court  said  that  Pasadena  did  not  apply  in  this  case  since  there 
was  a  time  when  al!T_  Pasadena  schools  were  in  compliance.    The  Court  said 
that  while  it  "remains  convinced  that  the  defendants  are  operating  in  good 
faith  in  this  matter,  it  cannot  find  that  the  defendants  have  yet  fully 
complied  and  will  retain  jurisdiction  until  they  have  done  so." 
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In  a  recent  Interview,  Larson  stated  that  he  plans  to  retain  juris- 
diction until  all  schools  are  simultaneously  in  compliance  with  the  court 
standards,  In  spite  of  the  fact  that  he  Is  tired  of  the  case  and  wants  to 
bring  it  to  a  conclusion.    He  added  that  if  he  had  it  to  do  over  again,  he 
would  have  ordered  Integration  for  the  entire  school  system  rather  than 
ordering  integration  only  in  certain  schools. 

Larson's  order  of  July  11,  1977  shows  the  meaninglessness  after  six 
years  of  the  mediating  position.    Larson  (1)  denied  defendants'  motion  to 
terminate  the  litigation;  (2)  denied  plaintiffs'  request  for  an  order 
requiring  defendants  to  submit  a  different  desegregation  plan;  and  (3) 
ordered  that  defendants'  plans  for  continued  desegregation  be  altered  to 
provide  for  full  compliance  by  Fall  1978.    Without  a  new  and  different 
desegregation  plan,  and  without  some  explicit  orders  from  the  judge,  it 
seems  a  safe  bet  that  the  District  will  have  some  "good  faith"  explanation 
why.  it  is  unable  to  comply  when  Fall  1978  comes  around.    It  seems  that  the 
only  thing  that  can  give  at  this  point  is  Larson's  leniency  in  accepting 
the  District's  excuses  and  delays.    Given  his  commitment  to  seeing  desegre- 
gation actually  happen  in  his  own  city,  his  retired  status  and  poor  health, 
one  has  to  wonder  if  he  isn't  about  to  have  a  change  of  heart. 
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The  School  District,  in  its  January  19/7  semiannual  report, 
had  urged  the  (Jourt  to  drop  jurisdiction  of  the  case.    The  court 
denied  the  request,  stating  that  the  Uistrict  had  never  fully  complied 
with  the  Court  Urder,  and  ordered  that  the  District  comply  by  fall  19/8. 

In  its  next  report,  the  Board  included  no  specific  plans  for 
meeting  the  fall  197B  deadline,    This  reflected  tne  defiant  attitude 
of  the  now  conservative  board  that  if  the  court  wanted  compliance, 
the  court  should  figure  out  how  to  achieve  it.    After  the  attorney  for 
the  school  board,  Newhall,  signed  a  statement  admitting  that  the 
district  had  taken  no  steps  toward  meeting  the  fall  i97b  deadline, 
the  plaintiffs  filed  for  contempt  of  court. 

The  district  countered  with  a  motion  for  the  court  to:    (i)  drop 
jurisdiction  of  the  case,  or  alternatively,  (2)  raise  the  42  percent-3b 
percent  limit  by  B  percent  to  allow  bO  percent  total  minority  enrollment 
in  a  school  as  long  as  no  more  than  43  percent. were  of  the  same  race. 
The  alternative  motion  also  requested  that  special  exceptions  be  granted 
for  schools  with  high  Indian  enrollment. 

Plaintiffs  agreed  to  withdraw  their  motion  for  contempt  and  to 
instead  have  a  hearing  on  the  defendant's  motion.    Following  tne  hearing. 
Judge  Larson  refused  to  drop  jurisdiction,  but  did  agree  to  raise  the 
percentage  limit;  but  by  7  percent  rather  than  the  8  percent  requested. 
Larson  refused  to  allow  special  exceptions  In  cases  of  large  Indian 
enrollment.    Larson  ordered  that  those  new  percentages  be  met  in  both 
fall  1978  and  1979.    He  made  it  clear  that  ne  had  allowed  the  newly- 
relaxed  standards  only  very  reluctantly. 
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The  district  sought  a  stay  of  the  court  order  pending  appeal. 
The  stay  was  denied  by  the  Court  of  Appeals,  and  the  Supreme  Court. 
The  district  then  appealed  the  order.    In  the  meantime,  since  the 
stay  was  denied,  the  district  adopted  a  new  plan  which  added  some 
schools  to  the  desegregation  plan  and  limited  minority  enrollment  at 
those  schools  with  large  percentages  of  minorities. 

In  September  1978,  the  Court  of  Appeals  affirmed  the  District 
Court's  order,    in  June  1979,  the  United  States  Supreme  Court  denied 
the  school  district's  petition  for  a  writ  of  certiorari.    The  attorney 
for  the  school  district,  Newhall,  had  advised  against  both  the  appeals, 
both  because  he  felt  there  was  no  chance  of  having  Larson's  order 
overturned  and  because  of  the  expense.    As  a  result,  Newhall  was 
dropped  as  counsel  for  the  desegregation  suit.    As  of  this  date, 
the  district  remains  under  order,  but  out  of  compliance. 
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APPENDIX  B 
Extent  of  Segregation,  1972-1978 
Part  1 :    Number  of  schools  out  of  compliance  with  Court-ordered  desegregation. 

January,  1974:  6  schools  have  minority  enrollments  of  over  35%. 
January,  1975:  13  school^  have  minority  enrollments  of  over  35%. 

(10  elementary,  2  junior  high,  1  high  school) 

All  schools  exceeding  the  court-imposed  35%  standard  have 

minority  enrollments  of  between  35-45%. 
January,  1976:    6  schools  are  minimally  out  of  compliance  with  the 

new  court  standard  of  42%  total  minority,  35%  maximum  of  any  single  minority. 
(3  elementary,  2  junior  high,  1  high  school) 
July,  1976:    Only  1  school,  a  high  school,  is  out  of  compliance.  That 

school  has  an  enrollment  that  is  47%  minority  and  40%  black, 
January,  1977:    9  schools  are  out  of  compliance.  -  . 

(6  elementary,  2  junior  high,  1  high  school) 

Schools  exceeding  the  court  standard  have  total  minority  enrollments 

of  about  42-50%  and  single  minority  enrollments  of  about  35-45%, 

None  are  excessively  out  of  compliance. 
1977-78:    About  15  schools  are  out  of  compliance. 

Source:    All  data  except  for  1977-78  are  from  the  semi-annual  reports 
submitted  tothe  court  by  the  School  District.    The  1977-78  figure  is  an 
estimate   given  by  Judge  Larson  in  a  teltrphone  interview  on  3/20/78. 
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APPENDIX  B  (contO 
Part_2:    Comparison  of  segregation,  1971-72  and  January,  1977. 

 1971-72   1977 


Total  enrollment  65,000  52,000 

%  minority  ]5<g  23% 

%  black  10%  i5<g 

%  Indian  2%  5% 

Eleme    ary  schools 

%  of  minority  students  in  schools  55%  32*5% 

with  minority  enrollment  greater 
than  30%. 

%  of  white  students  in  schools  74%  37% 

with  minority  enrollment  less 
than  5%. 

#  of  schools  with  less  than  27  5 
5%  minority  enrollment. 

#  of  schools  with  greater  than  13^  26^ 
30%  minority  enrollment. 

Junior  High  schools 

%  of  minority  students  in  schools  68%  57% 

with  more  than  30%  minority. 

%  of  white  studenst  in  schools  63%  22% 

with  less  than  5%  minority. 

High  schools 

#  of  schools  with  greater  thJn  2  3 
30%  iMinority  enrollment. 

#  of  schools  with  less  than  4  l 
5%  minority  enrollment. 


^  Three  schools  had  minority  enrollments  greater  than  70%. 

n 

Most  of  these  had  minority  enrollments  of  about  40%. 


Source:    Ninth  semi-annual  report  from  the  School  District  to  the  Court, 
January,  1977.  r  r 

0  0  [J 
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NOTES 

I.    The  City  of  Minneapolis 

1    Sources  for  this  section  are  1)  Nicholas  Allan  Fischer,. Desegregating 
and  Integrating  the  Minneapolis  Public  Schools:  the  Politics  of 
American  Education  as  Sean  From  Within,  a  Ph.D.  dissertation  for 
the  Graduate  School  of  Education  at  Harvard  University,  1977,  and 
2)  The  Twin  Cities  Perceived,  University  of  Minnesota  Press,  1977. 

II.    The  Minneapolis  Public  School  System 

1  Minneapolis  Public  Schools,  "Participant  Reactions  to  Project  8?± 
Human  Relations  Training,  Summer  1970,"    March,  1971,  p.  3. 

2  Fischer,  p.  71. 

3  Data  through  1970  is  from  Minneapolis  Public  Schools,  "Participant 
Reactions...",  more  recent  data  was  obtained  by  telephone  from  the 
School  District. 

4  Information  in  Tables  3  and  4  is  from  Minneapolis  Public  Schools 
Information  Services  Center,  Pupil  -  Personnel  Sight  Count,  as  of 
October  11,  1977. 

5  Fischer,  p.  75. 

6  Quotation  is  from.  Stuart  Rider,  cited  in  Fischer,  pp.  159-60. 

7  The  following  information  on  individual  school  board  members  is 
from  Fischer,  pp.  83-86. 

III.    The  Beginning  of  Desegregation:  1967-1971 

1  The  activities  described  in  this  paragraph  are  presented  in  Minneapolis 
Public  Schools,  Desegregation/Integration:    Equal  Educational  Opportunity, 
1971. 

2  Minneapolis  Tribune,  11/26/70. 

3  Ibid. 


IV.    The  Trial 

1  Interview  with  Barbara  Schwartz,  12/30/77. 

2  Ibid. 


3  Ibid. 


4  351  F.  Supp.  799. 
■  5    Ibid.,  at  802. 
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6  Minneapolis  Tribune,  8/11/71. 

7  Minneapolis  Star,  4/10/74. 

8  Ibid, 

9  Interview  with  Dr.  Clifford  Hooker  12/21/77.    Now  the  State  standard 
of  .'^0%  minority  is  more  stringent  than  the  court  standard  of  42% 
maximum  minority  enrollment  in  any  school,  but  no  one  is  concerned  about 
being  over  the  State  standard  if  and  when  Court  jurisdiction  is  droppaa. 
This  shows  the  limited  impact  that  the  State  desegregation  standards 
have  had  on  the  School  District, 

10  Biographical  information  on  Judge  Larson  is  from  an  article  in  the 
Minneapolis  Tribune  of  5/11/77,  and  anot'er  article  by  Bob  Lundegard 
of  the  Tribune  Staff  called  'Judge  Larsor.:  Quiet  Man  Amid. Controversy, " 
the  date  of  which  is  unclear  on  the  xerc  --d  copy  received  from  the  Tribune. 

11  Interview  with  Mike  Freeman,  12/31/77. 

12  Ibid.  f 

13  Interview  with  Norman  Mewhall,  12/28/77. 

14  From  the  Complaint  filed  by  plaintiffs  in  1971. 

15  Ibid. 

16  Ibid. 

17  Ibid. 

18  Interview  with  Barbara  Schwartz 

19  Interview  with  Charles  Quanitance,  12/27/77. 
The  Plan 


1  Minneapolis  Public   Schools,  Desegregation/Integration:  1972/1975, 
Proposals  for  Consideration  Based  on  the  1970  Human  Relations 
Guidelines.,  adopted,  as  amended,  April  25,  1972. 

2  351  F.  Supp.  810.    This  was  part  of  the  original  order. 

3  Ibid. ,  pp.  810-11.. 

4  Memorandum  Order  for  Supplemental  Relief,  May  8,  1973,  p.  5. 
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Implementetion  of  the  Order 

1  Interview  with  Quai'ntance. 

2  Memorandum  Order  of  April  24,  297/>,  p.  6. 

3  Ibia.,  p.  3. 

4  Interviews  with  Hooker,  Newhall,  and  Robert  Williams,  the 
latter  on  12/22/77. 

5  Interview  with  Quaintance. 

6  Memorandum  Order  of  May  7,  1975,  pp.  4-5.    This  is  the  first 
mention,  in  the  five  Court  Orders  since  1972,  of  the  rela- 
tionahip  between  the  remedy  and  the  wrong. 

7  Ibid.,  p.  2. 

8  Interview  with  Quaintance. 

9  Interviews  with  Quaintance  and  Schwartz. 
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INTERVIEWS 

Harry  Davis,  Vice  President  for  Urban  Affairs,  Minneapolis  Star  and  Tribune, 
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Education,  Minneapolis  Public  Schools,  1970,  12/21/77. 

Judge  Earl  Larson,  U.S.  District  Court,  telephone  interview,  3/20/78. 

Norman  Newhall,  Attorney  for  School  Board,  1,2/28/77. 

Gregor  Pinney,  Education  Reporter,  Minneapolis  Tribune,  12/29/77. 

Rev.  David  Preuss,  President,  American  Lutheran  Church,  former  School 
Board  member,  1965-1974,  12/22/77, 

Charles  Quaintance,  Attorney  for  plaintiffs,  12/27/77, 

Dr.  Robert  Williams,  Assistant  Superintendent  for  Intergroup  Relations, 
Minneapolis  Public  Schools,  12/22/77. 
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Introduction 

Even  a  brief  visit  to  Atlanta  reveals  its  distinct  char.wter.  Atlanta 
is  a  bustling  metropolitan  center,  proud  of  its  growth,  its  reputation  as 
the  enlightened  center  of  the  South,  and  its  tradition  of  leadership  by 
cooperation.  The  city  experienced  a  tremendous  economic  boom  in  the  1960s 
and  new  construction  still  continues  apace.  Presiding  over  the  city's  growth 
has  been  the  powerful  business  elite,  the  leadership  of  which  has  only 
recently  begun  to-be  challenged  by  the  black  community.  Atlantans  speak 
openly  and  without  embarrassment  of  the  "wh'ite  power  structure"  and  the 
"black  pov/er  structure,"  the  former  guardirff  the  purse  strings  of  the  city, 
the  latter  running  city  hall  since  1973.  The  white  power  structure  is  more 
conspicuous  to  the  outside  observer,  who  need  only  gaze  up  from  the  down- 
town streets  at  the  namas  atop  the  shiny  new  office  buildings.  But  the  shape 
of  its  power  is  changing  with  the  emergence  of  black  political  control.  The 
transition  to  a  black-controlled  city  has  been  smooth.  Atlantans  attribute 
this  to  the  enlightened  character  of  the  white  power  structure  and  the 
tradition  within  Atlanta  of  working  out  problems  through  a  spirit  of 
cooperation. 

Given  the  pride  and  character  of  Atlanta's  leaders,  the  school  desegre- 
gation saga  is  a  sad  one.  It  is  the  story  of  the  failure  of  the  cooperative 
spirit  to  solve  the  problem  at  hand.  As  one  participant  in  the  drama  pgt 
it,  "in  Atlanta  we  are  used  to  saying  'we  can',  and  here  was  a  situation 
where  we  just  couldn't."    Black  and  white  leadership  cooperated  and  made 
concessions.  But  the  outcome  was  not  satisfactory  to  anyone.  Yet  since  the 
majority  of  the  local  actors  In  the  18-year  drama  blame  outside  forces  for 
the-  failure,  the  belief  In  progress  by  cooperation  is  likely  not  to  have 


been  shattered  by  the  desegregation  ordeal. 
Background 

Atlanta  was  founded  in  1837  by  railroad  builders  at  the  junction  of 
four  small  eastern  railroads  and  a  western  trunkline.  It  became  the  State 
capital  of  Georgia  in  1868,  four  years  after  the  city  was  burned  by  Union 
troops  in  the  Civil  War.  The  population  of  the  city  alone  is  about  500,000. 
Its  metropolitan  ared  has  1*6  million  residents  and  is  the  18th  largest 
metropolitan  area.  About  60%  of  the  city  population  and  22%  of  the  metro- 
politan area  population  is  black. 

Atlanta  is  both  an  economic  and  educational  center  of  the  south.  The 

city  houses  regional  offices  for  432  of  Fortune  Magazine's  top  500 

companies.  It  is  the  home  of  Emory,  Oglethorpe,  Georgia  State,  and  Georgia 

Tech  universities,  and  the  six  predominantly  black  colleges  that  together 

form  Atlanta  University  Center.  Atlantans  like  to  boast  that  *'no  matter 

which  direction  a  Southerner  goes  after  he  dies,  he  will  have  to  £:hange 

2 

planes  at  Atlanta." 

The  black  population  began  to  grow  after  V/orld  War  II,  as  blacks  from 

rural  corrmunities  sought  jobs  in  the  city.  Atlanta  had  a  reputation  as  a 

good  place  for  blacks  in  the  post-war  era.  There  were  jobs  available  and 

segregation  was  less  harsh  than  in  other  parts  of  the  south.  The  mayor, 

William  Hartsfield,  who  had  been  in  office  since  1937  and  was  to  remain 

until  1962,  stressed  the  need  to  build  housing  for  blacks  in  the  many 

3 

vacant  areas  of  the  city. 

Mayor  Hartsfield,  in  his  25  years  in  office,  represented  the  interests 
of  the  business  community,  led  by  the  Coca-cola  family,  Woodruff.  The 
economic  power  structure  has  made  decisions  "for  as  long  as  anyone 
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remembers."     Its  vehicles  have  been  the  Chamber  of  Cormerce  and  an  organi- 
zation called  Central  Atlanta  Progress,  Inc.,  composed  of  businessmen  whose 
objective  is  to  defend  downtown  interests.    Throughout  his  incumbency. 
Mayor  Hartsfield  dealt  with  the  black  population  through  only  a  few  of  its 
leaders.    In  reference  both  to  the  city's  rapid  business  expansion  and  its 
calm  political  environment,  Hartsfield  coined  the  city's  slogan  which  is 
still  in  use  today--"a  city  too  busy  to  hate." 

Hartsfield  was  succeeded  in  1962  by  Ivan  Allen,  Jr.,  another  busfness 
representative  who  spearheaded  the  economic  surge  for  eight  years.    It  was 
during  his  incumbency  that  the  greatest  population  shift  occurred.  60,000 
whites  moved  out  of  the  city  and  70,000  blacks  moved  in.    At  one  point  Allen 
succumbed  to  white  pressure  against  the  incursion  of  blacks  into  white  resi- 
dential areas  by  actually  having  barriers  erected  in  the  streets  to  deter 
blacks  from  crossing  them.    The  barriers  wars  ordered  removed  by  the  court 
but  not  until  they  had  been  the  target  of  press  coverage.    Said  former 

mayor  Hartsfield,  "rv.emade  many  mistakes,  but  never  any  that  could  be  photo- 
5 

graphed." 

By  the  end  of  the  1960s  the  political  winds  had  begun  to  change  direction 
and  a  liberal,  Jewish  mayor  was  elected  in  1970.    Massell  defeated  his  con- 
servative opponents  by  putting  together  a  coalition  of  blacks,  blue  collar 
whites,  and  white  liberals.    He  named  three  b-'^cks  to  head  city  departments. 
But  Massell 's  term  was  marred  by  scandal  and  he  was  defeated  by  his  Vice 
Mayor,  Maynard  Jackson,  in  1973.    Jackson,  a  young  black  only  39  years  old 
at  the  time  of  his  election,  campaigned  on  the  issues  of  law  and  order  and 
concern  for  the  city's  poor.    He  received  59%  of  the  vote,  including  22%  of 
the  white  vote.    Jackson  got  considerable  support  f;t)m  the  business  community, 
which  was  dissatisfied  with  Massell.    The  same  election  in  which  Jackson  came 
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to  office  saw  bracks  gain  control  of  the  School  Board  and  win  half  the 
seats  on  the  city  council.    1973  marked  a  significant  change  In  the  political 
position  of  blacks  in  Atlanta. 

Blacks  in  Atlanta 

The  first  stirrings  of  black  leadership  came  in  the  late  1940s  when 
attorney  A.T.  Walden,  YMCA  Director  Warren  Cochran,  and  John  Wesley  Dobbs 
(grandfather  of  Mayor  Jackson)  formed  the  Atlanta  Negro  Voters  League.  This 

group  was  joined  by  black  preachers,  including  Martin  Luther  King,  Sr.,  to 

6 

form  the  black  "old  guard."     Their  primary  operating  vehicle  was  not  the 
NAACP  but  the  Butler  Street  YMCA- the  only  autonomous  black  YMCA  In  the 
country.    It  was  like  a  black  chamber  of  commerce.    Younger  blacks  were 
frozen  out  of  this  social  and  economic  elite  group. 

A  new  generation  of  black  leaders  began  to  emerge  In  the  1960s  around 
the  sit-in  movement.    In  1960  Martin  Luther  King,  Jr.  led  a  student  sit-in 
at  the  lunch  counter  of  Rich's  Department  Store.    The  black  community  called 
off  the  pickets  and  boycotts  when  the  city  government  agreed  to  Integrate 
all  stores  and  restaurants  by  the  fall.    1960  also  brought  Atlanta  blacks 
a  new  liberal  newspaper,  the  Atlanta  Inquirer,  to  balance  the  conservative 
black  paper,  the  World.    Thj  Inquirer  was  founded  by  a  gnup  of  blacks  which 
included  Jesse  Hill,  now  one  of  the  most  Influential  blacks  In  the  city 
as  president  of  the  Atlanta  Life  Insurance  Company,  the  largest  privately 
held  b7ack  busJness  in  the  U.S.,  and  president  of  the  Atlanta  Chamber  of 
Commerce.    Julian  Bond,  now  a  Georgia  State  Senator,  was  an  early  editor  of 
the  Inquirer,  which  suppo.-ted  the  sit-ins  and  provided  a  voice  for  the  young 
black  generation. 


ERIC 


It  was  the  new  black  political  elite  that  first  achieved  political 

control  of  the  city.    Maynard  Jackson  began  his  political  career  without 

the  help  of  the  "old  guard,"  which  was  accustomed  to  selecting  Atlanta's 

black  politicians.   As  a  result,  Jackson  took  office  amidst  a  certain  amount 

7 

of  resentment  on  the  part  of  the  "old  guard." 

8 

In  1974  Ebony  Magazine  proclaimed  Atlanta  a  mecca  for  blacks.  Atlanta 
provides  business  opportunities  for  blacks  that  would  be  inconceivable 
anywhere  else,  the  article  stated.    It  is  not  surprising  that  the  city  with 
perhaps  the  strongest  black  leadership  (it  is  the  home  of  Martin  Luther 
King,  Jr.  and  the  Southern  Christian  Leadership  Conference)  may  be  considered 
one  of  the  better  living  environments  for  blacks. 

Yet  blacks  in  Atlanta  dispute  the  claim  that  the  black  good  life  is 
in  Atlanta:   An  article  in  the  Atlanta  newspaper,  the  Constitution ,  on  the 
tenth  anniversary  of  Martin  Luther  King's  death  (Ap^n"!  4.  1978)  assessed 
the  progress  that  Atlanta  blacks  had  made  in  the  last  ten  years.    It  reported 
that  blacks  tend  not  to  share  whites'  belief  that  there  has  been  considerable 
progress: 

Whites  generally  talk  about  great  strides  for  blacks  in  politics, 
in  the  desegregation  of  downtown  Atlanta  and  in  race  relations. 
Blacks  point  to  segregated  schools,  housing,  churches  and  social 
clubs,  and  complain  bitterly  about  their  failure  to  get  more  than 
crumbs  from  the  crust  of  the  economic  pie. 

This  gulf  may  explain  how  white  business  leader  Dan  Sweat  could 
say,  "I  can  see  light-years  (of  change)  since  King  forced  the  doors 
open,"  while  at  roughly    the  same  time  three  blocks  away,  Vivian 
Malone  Jones  of  the  Voter  Education  Project  was  shaking  her  head: 
"Any  little  crumb  you  get  in  this  country  as  a  minority, 
you  have  to  fight  for  tooth  and  nail.    The  system  has  just 
not  opened  up,  and  that  goes  across  the  board." 

There  is  no  disputi  that  blacks  are  economically  worse  off  than  whites 

in  Atlanta.    Black  up  mplovment  in  the  city  is  currently  about  165^,  about 

2-1/2  times  the  white  unemployment  rate.    And  while  33%  of  whites  with  jobs 
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work  in  professional,  technical  or  managerial  areas,  just  over  lU  of 
working  blacks  hold  such  jobs.^ 

At  the  same  time,  blacks  have  made  considerable  gains  in  the  political 
arena.    Ten  years  ago  the  mayor,  vice-mayor.  15  of  the  16  aldermen,  and  all 
of  the  city  department  heads  were  white.    Today  the  mayor,  City  Council 
president,  9  of  18  councilmen,  and  four  of  the  eight  department  heads  are 
black.       In  1968  Atlanta's  Chamber  of  Commerce  had  just  been  desegregated— 
by  mistake.    A  routine  invitation  was  accidently  sent  to  a  black  contractor, 
who  quickly  accepted.    There  were  only  a  few  black  Chamber  members.  Today 
the  Chamber  president  is  black,  although  blacks  account  for  only  10%  of  the 
membership. 

Black  leaders  feel  that  the  progress  that  has  occurred  has  left  both 
blacks  and  whites  with  a  feelinq  of  complacency.    Said  Lyndon  Wade,  the 
director  of  the  Atlanta  Urban  League: 

We  have  created  a  mind-set  that  says  we  are  free  from  the 
evils  of  other  cities,  but  there's  not  much  substance  to 
that.    I'm  not  saying  v/e  should  flail  ourselves,  but  v/e 
have  tended  to  give  off  much  more  rhetoric  than  substance. 

-    A  lot  of  white  folk  say,  "Our  black  folk  are  better  than 
your  black  folk."   That  makes  it  easy  for  a  lot  of  people 
on  the  cocktail  circuit  not  to  face  the  issue. 

If  you  compare  us  to  a  lot  of  places,  we're  doing  well. 
But  we're  still  essentially  two  cities. H 

An  important  change  of  attitude  toward  integration  has  accompanied  the 
city's  transition  to  a  majority  black  city  under  black  political  leadership. 
Increasingly,  black  leaders  in  Atlanta  are  offended  by  the  notion  that 
integration  is  a  necessary  part  of  progress  and  of  quality  in  life.  This 
attitude  is  fostered  by  the  pride  of  black  leaders  who  went  to  black  schools, 
attended  black  colleges,  and  who  got  where  they  are  today  with  no  assitance 
from  an  integrated  society.    They  object  to  the  integration  philosophy,  which 
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Implies  that  they  would  be  better  or  smarter  had  they  come  via  integrated 
channels  to  their  positions  of  leadership.    They  are  more  concerned  with 
improving  the  lot  of  Atlanta's  blacks  than  with  integrating  blacks  into  a 
dwindling  white  city  culture. 

This  change  in  black  attitudes  har  thrown  the  old  alliance  between  the 
white  and  black  leadership  off  balance.    A  June  1975  article  in  the  New 
Republic  treated  the  changing  power  relationship  in  some  detail  and  a  major 
portion  of  that  account  is  reproduced  below: 

Meanwhile  the  old  alliance  between  the  power  structure  and 
Atlanta's  blacks  was  falling  on  hard  times.    It  was  an  alliance 
based,  in  large  measure,  on  the  presence  in  the  city  of  a  small 
community  of  black  businessmen  and  professionals,  many  of  them^ 
the  product  of  the  local  black  colleges,  who  had  bourgeois  aspirations 
and  political  skills.    Their  influence  acquired  some  meaning  when 
blacks,  after  the  Suoreme  Court  began  dismantling  voting  barriers 
during  the  World  War  !  I  era,  started  to  vote  in  important  numbers. 
By  the  1950s  black  voters  provided  the  margin  of  victory  in  the 
ongoing  political  struggle  between  niddle-class  and  redneck  whites 
in  Atlanta,  and  by  the  end  of  the  1950s  black  voters  were  in  a 
majority.    For  the  power  structure  the  product  of  the  alliance  was 
efficient,  business-oriented  political  leadership.    The  black 
bourgeoisie  c  t  an  Atlanta  that  moved  further  and  further  from 
the  repressive  racism  practiced  in  the  rest  of  the  South.  It 
was  only  after  the  black  poor  began  to  distinguish  their  interests 
from  those  of  the  black  elite  that  the  old  alliance  between  blacks 
and  the  power  structure  started  to  show  signs  of  strain. 

These  signs  emerged  spectacularly  in  the  1973  election,  less 
in  the  race  for  mayor  than  for  president  of  the  city  council. 
The  power  structure  thought  it  had  made  a  deal  with  the  black  elite, 
in  which  it  supported  Jackson  for  mayor  in  return  for  the  black 
votes  necessary  to  elect  Wade  Mitchell  as  city  council  president. 
Mitchell  was  the  kind  of  man  the  power  structure  was  accustomed 
to  bestowing  upon  the  city,  a  banker  and  conscientious  member  of 
the  board  of  aldermen,  a  rich  mc^n  Dut  very  liberal  on  racial  issues. 
Also  running  was  Wyche  Fowler,  a  liberal  v/hite  attorney  who  was 
chiefly  distinguishable  from  Mitchell  in  strongly  opposing  expressway 
construction.    The  third  major  candidate  was  the  Rev.  Mosea  Williams, 
a  forrr--  associate  of  Dr.  Martin  Luther  King,  a  dynamic  and  articulate 
man,  anc  i-he  self-appointed  tribune  of  the  black  masses. 

Williams,  of  course,  refused  to  be  bound  by  the  deal  made  by 
the  black  elite,  and  campaiqned  fiercely  against  the  wealth  of  the 
downtown  establishment.    In  the  primary  Fowler  came  in  first,  thanks 
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mostly  to  the  anti-expressv/ay  vote.    Mitchell,  the  early  favor- 
ite, could  get  only  30  percent  of  the  white  vote  and  barely  a 
quarter  of  the  black,  and  was  eliminated  from  the  runoff. 
Right  behind  Fowler  came  Hosea  Williams,  with  a  majority  of 
the  black  vote  and  a  surprising  20  percent  of  the  white.    In  the 
neral  election  Williams  did  not  appreciably  improve  his  posi- 
tion, and  in  some  precincts,  both  black  and  white,  his  vote 
^  tually  declined.    What  the  Williams  vote  seemed  to  indicate 
-ds  that  the  black  electorate,  and  in  some  measure  the  white, 
was  anxious  to  send  the  power  structure  a  message,  but  did  not  * 
necessarily  want  him  to  win.    Given  the  "whither  Atlanta"  pheno- 
menon that  has  since  ensued,  it's  a  message  the  power  structure 
seems  to  have  received,  though  perhaps  not  deciphered. 

What  the  deciphering  will  surely  yield  is  a  recognition 
that  blacks  have  acquired  a  new  understanding  of  political  pur- 
,  pose.    If  they  once  found  power  flattering  to  the  collective  ego, 

they  are  now  disabused  of  such  a  superficiality,  and  consider 
power  meaningless  except  as  an  instrument  of  collective  economic 
advancement.    The  Atlanta  Constitution,  still  the  power  structure's 
loudest  voice,  last  month  quoted  without  contradiction  a  black 
establishment  leader's  claim  that  the  white  minority  owns  97  per- 
cent of  Atlanta's  wealth.    Hosea  Williams  further  argues,  producing 
scattered  shreds  of  evidence,  that  the  power  structure,  not  satis- 
fied with  what  it  has,  is  out  to  get  what  little  remains  to  blacks. 
At  least  one  of  the  power  structure's  members  sees  the  situation 
in  much  the  same  terms.    "It  has  been  traumatic,"  said  Richard 
Kattel,  chairman  of  the  huge  Citizens  and  Southern  National  Bank, 
"having  the  black  community  with  the  political  strength  and  the 
white  community  continuing  to  hold  the  purse  strings."    The  para- 
dox puts  a  great  deal  of  Pressure  on  Maynard  Jackson,  who  knows  it 
IS  not  easy  for  a  mayor  to  translate  political  power  into  a  redis- 
tribution of  income,  or  of  wealth.    He  nas  trouule  enough  keeping 
upright,  as  he  tries  to  maintain  his  balance  among  his  several 
constituencies.    Naturally  enough,  occasionally  he  slips  and  falls. 

An  understanding  of  Atlanta's  changes  in  recent  years  with  respect  to 
race  relations  is  important  to  a  study  of  the  school  desegregation  story. 
The  lawsuit  to  desegregate  the  city's  public  school:,  was  filed  in  1958  and 
was  not  settled  until  1975.    And  now  there  Is  a  lawsuit  pending  that  seeks 
to  integrate  Atlanta's  schools  with  surrounding  suburban  school  districts. 
Over  this  period  the  percentage  of  blacks  living  in  Atlanta  increased  from 
38%  to  60%  and  black  enrollment  in  the  public  schools  climbed  from  30%  to 
about  85%.    Slacks  went  from  exclusion  from  white  society  to  limited  parti- 
cipation at  the  discretion  of  the  whitR  ruling  elite,  to  a  position  of  con- 
siderable power. 
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The  Atlanta  Publi'c  School  System 

The  Atlanta  Public  School  System  (APSS)  is  an  independent  scliool  district, 
unlike  the  majority  of  school  districts  in  the  state  which  are  operated  by 
the  counties.    Until  recently,  state  law  prohibited  independent  school  dis- 
tricts from  receiving  state  money  for  transportation.    When  the  controversy 
over  busing  began  in  1971,  the  APSS  owned  no  buses  and  had  never  transported 
students. 

There  are  ten  School  Board  members,  nine  elected  to  represent  individual 
wards  and  one  elected  at-large.    All  ten  are  elected  city-wide  at  once.  Terms 
are  for  four  years.    The  Board  presently  has  a  majority  of  black  members,  but 
throughout  the  desegregation  litigation  the  number  of  blacks  on  the  Board 
varied  from  two  to  three.    The  first  black  was  elected  to  the  Board  in  1950. 

A  woman,  Ira  Jarrell,  served  as  superintendent  of  schools  from  1944  to. 
1960.    She  was  succeeded  by  John  Letson  who  served  until  he  was  replaced  by 
a  black  under  the  terms  of  the  final  desegregation  agreement.    Letson,  a 
conservative  who  resisted  desegregation,  had  considerable  control  over  the 
School  Board,  at  least  until  the  early  1970s.    The  Board  was  largely  a 
"rubber  stamp"  for  Letson 's  policies.    The  attorney  for  the  Board  until 
his  death  in  1971  was  Pete  Latimer,  a  former  chairman  of  the  School  Board. 
Latimer  had  close  ties  to  the  write  business  cormiunity  and  kept  the  APSS 
and  the  business  community  closely  allied.    Under  the  new  superintendent, 
Alonzo  Crim,  the  Board  is  much  less  tightly  under  the  control  of  the  admin- 
istration.    Under  the  superintendent  are  six  area  superintendents,  one  for 
each  of  the  six  geographic  areas  into  which  the  APSS  is  divided. 

When  the  lawsuit  began  in  1958  blacks  constituted  30%  of  the  total 
enrollment.    By  1964  enrollment  was  50%  black;  in  1971  it  was  over  70%  black; 
today  it  is  85%  black.    Over  that  period  total  enrollment  declined  from  a 
peak  of  1T5,000  to  its  present  size  of  80,000.    White  enrollment  has  declined 
by  abotzt  45,000.    The  Appendix  shows  enrollment  figures  from  1960-1975 
including  the  extent  of  desegregation  each  year. 


-TO- 
IL   Overview  of  the  Litigation^ 

The  First  Phase;  1958-1971 

The  desegregation  suit  against  the  Atlanta  Board  of  Education  was  filed 
in  January,  1958  by  the  NAACP  Legal  Defense  Fund  (LDF).    After  a  motion  by 
the  Board  of  Education  to  dismiss  the  litigation  was  denied,  the  case  was 
brought  to  trial  for  the  first  time  in  June,  1959  in  the  U.S.  District  Court 
for  the  Northern  District  of  Georgia.    Judge  Frank  Hooper  was  assigned  to 
the  case  and  v/as  to  remain  with  it  until  his  retirement  in  1971  at  the  age 
of  75. 

Subsequent  to  the  trial,  the  Court  enjoined  the  School  Board  from  opera- 
ting segregated  schools  and  ordered  the  Board  to  submit  a  plan  to  accomplish 
desegregation.    The  Court  assumed  that  any  plan  submitted  by  the  defendants 
would  "contemplate  a  gradual  process,  which  would  contemplate  a  careful 
screening  of  each  applicant  to  determine  his  or  her  fitness  to  enter  the 
school  to  which  application  is  made."  (U.S.Dis.Ct.  188  F,Supp  401,  June  16,  1959) 

In  January,  1960,  Judge  Hooper  approved  as  final  the  plan  submitted  by 
the  Board  calling  for  desegregation  of  one  grade  each  year,  starting  with 
grade  12  in  fall,  1960,    Transfer  was  to  be  made  by  application.    Hooper  then 
granted  a  one-year  delay  to  allow  the  State  legislature  to  re^jal  its  school 
closing  laws,,  which  forbade  integrated  schools- from  receiving  State  funds. 
The  plan  was  ordered  into  effect  in  the  fall  of  1961  for  grades  11  and  12, 
with  one  grade  to  be  added  each  year.  \ 

On  August  30,  1961  desegregation  officially  began  in  Atlanta,  when  nine 
black  students  entered  four  schools  for  the  start  of  the  school  year.  The 
nine  students  had  been  carefully  selected  by  the  administration  through  a 
screening  process  of  academic  and  psychological  tests.    (The  use  of  such 
tests  was  invalidated  in  1963  by  the  Court  of  Appeals  in  Calhoun  v.  Latimer, 


321  F  2d  302  (1973)).    Desegregation  took  place  In  1961  without  violence, 
something  of  which  the  city  was  very  proud  and  which  served  to  perpetuate 
its  reputation  as  a  leader  in  race  relations  among  southern  cities.  For 
the  second  school  year  that  transfers  were  accepted,  44  of  the  266  blacks 
who  applied  wtire  adm-tted  into  10  previously  all-white  schools. 

In  November,  Vm  the  NMCP  requested  an  acceleration  in  the  desegrega- 
tion process,  elimination  of  discrimination  in  teacher  assignments,  and  an 
end  to  the  use  of  academic  tests  as  prerequisites  for  transfer.    The  Court 
denied  the  motion: 

...The  Plan  heretofore  approved  by  this  Court,  and  now 
under  attack,  has  been  administered  fairly  and  in  good  faith 
by  ajfendent  Atlanta  Board  of  Education,  the  local  authori- 
ties have  given  utmost  cooperation  in  maintaining  law  and 
order,  and  the  number  of  students  being  transferred  each 
year  from  previously  designated  colored  schools  to  previously 
designated  white  schools  is  increasing  at  an  accelerated  rate 
each  year  as  the  lower  grades  are  reached.    This  Court  feels 
that  the  public  interest  demands  that  the  Plan  now  in  opera- 
tion be  continued  according  to  its  terms  and  not  be  summarily 
displaced  by  the  new  Plan  of  Oesegregatio-i  orooosed  bv 
plaintiffs.    (217  F  Supp  614)  ^  ^ 

The  court  ruled  also  that  teacher  assignment  problems  should  be  deferred  until 
further  progress  was  made  in  desegregating  students  and  that  a  standard 
academic  test  was  acceptable  since  such  a  test  was  being  given  to  all  pupils, 
not  just  blacks. 

Plaintiffs  appealed  this  decision  and  the  Court  of  Appeals  for  the  Fifth 
Circuit  upheld  the  lower  court.    Writing  for  the  majority.  Judge  Griffen  Bell 
said,  "...there  is  no  evidence  that  the  Atlanta  School  Board  has  acted  other 
than  in  the  utmost  good  faith  throughout  this  litigation."  (321  F.2d  302) 
Plaintiffs  then  appealed  to  the  Supreme  Court  for  acceleration  of  desegregation. 
They  were  joined  in  their  request  by  the  U.S.  Justice  Department,  which  filed  a 
brief  with  the  Supreme  Court  requesting  that  desegregation  be  accelerated.  In 
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May,  1964  the  Supreme  Court  remanded  the  case  to  the  District  Court  to  test 
the  plan  In  light  of  Its  recent  declarations  concerninc  the  meaning  of 
"deliberate  speed''  ^s  the  standard  for  judging  desegregation  plans  (377 
U,S.  263). 

In  April  of  1965  the  District  Court  ordered  that  desegregation  be  accel- 
erated to  include  all  grades  In  the  "freedom-of-choice"  plan  by  the  start  of 
the  1967-68  year.    Shortly  thereafter,  the  Board  of  Education  voted  to  open 
all  grades  to  blacks  under  "freedom-of-choice"  by  fall  of  1965. 

The  litigation  continued  through  1969  with  the  NAACP  filing  a  series  of 
actions  and  Judge  Hooper  applying  a  series  of  decrees  as  they  were  handed 
down  by  the  Fifth  Circuit— the  Jefferson  Decree  in  1967,  (United  States  v. 
Jefferson  County  Board  of  Education,  380  F2d  385),  the  Green  Decree  in  1968 
(Green  v.  County  School  Board,  391  US  430),  and  the  Montgomery  County  Decree 
in  1969  (United  States  v.  Montgomery  County  Board  of  Education,  395  U.S.  225). 
Most  important  among  these  was  the  unanimous  Supreme  Court  decision  in  Green 
in  May,  1968  that  if  "freedom  of  choice"  plans  do  not  achieve  effective  dese- 
gregation, other  plans  must  be  formulated  to  eliminate  segregation  "root  and 
branch." 

These  high  court  decisions  prompted  other  legal  action  in  Georgia.  In 
1968  separate  lawsuits  were  filed  against  tv/o  county  school  systems  in  the 
Atlanta  metropolitan  area.    The  following  year  the  U.S.  Department  of  Justice 
filed  a  blanket  suit  for  the  desegregation  of  81  school  systems  in  the  State 
of  Georgia. 

Events  in  Atlanta  began  to  pick  up  in  1970.  probably  in  response  to  the 
Supreme  Court's  October  1969  ruling  in  Alexander  v.  Holmes.  County  Board  of  Edu- 
cation, a  Mississippi  case,  that  the  "all-deliberate-speed"  standard  established 
in  1954  "is  no  longer  constitutionally  permissible"  and  that  complete  desegrega- 
tion must  be  implemented  "at  once."   Judge  Hooper  ruled  early  in  the  year  that 
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the  school  system  had  to  transfer  1600  teachers,  800  black  and  800  white', 
in  mid-year  to  comply  with  the  Fifth  Circuit  Singleton  decision  calling 
for  the  faculty  of  each  school  to  reflect  the         composition  of  the  system 
as  a  whole.    The  administration  devised  a  lottery  and,  using  a  computer, 
reass1(3ned  the  teachers  to  achieve     57/43  black/white  faculty  ratio  in 
every  school.    A  year  later  the  Atlanta  Constitution  described  the  transfer 
as  a  "violent  wrenching  of  the  school  system  that  brought  dissention, 
withdrawal  of  pupils  and  a  resignation  of  teachers."^   The  school  system 
recruited  from  27  states  and  126  colleges  to  fill  the  846  vacancies  created 
by  teacher  resignations,  retirements,  and  "leaves.    One  year  after  the  transfer 
the  majority  of  whites  transferred  were  no  longer  with  their  new  assignments-- 
having  either  transferred  again  or  lef*  the  school  system.    Parents  became 
upset  about  the  L.pact  of  the  transfer  on  educational  quality  and  discipline 
became  a  major  problem  in  the  schools. 

Also  early  in  1970  Judge  Kooper  ordered  the  APSS  to  adopt  the  "majority- 
to-minority,"  or  "M-M"  plan,  under  which  any  student  would  be  permitted  to 
transfer  from  a  school  in  which  their  race  was  in  the  majority  to  one  in 
which  their  race  is  in  the  minority.    The  "M-M"  plan  was  to  remain  the  sub- 
stance of  the  APSS's  desegregation  efforts  through  the  final  settlement  of 
the  APSS  case  in  1975. 

Later  in  1970  the  APSS  submitted  a  capacity-related  zone  attendance  plan 
modeled  after  that  of  Orange  County,  Florida,  and  it  was  approved  by  Judge 
Hooper  after  seven  weeks  of  trial  at  which  other  possible  remedies  were 
considered.    The  NAACP  appealed  the  decision  but  the  Fifth_ Circuit  delayed 
action  on  the  Atlanta  case  until  the  Supreme  Court  ruled  on  the  busing  issue 
posed  by  the  pending  case  Swann  v.  Charlotte-Hecklenburq(402  USl.).The  zone  plan. 
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dpvlsed  b:/  the  five  geographic  area  superintendents   and  other  top  adminis- 
trators, went  into  effect  with  the  summer  quarter,  1970. 

In  July,  1970,  Judge  Hooper,  upon  order  of  the  Fifth  Circuit,  appointed 
a  Biracial  Committee  to  "make  recomrr,endations  to  the  School  Board  concerning 
ways  to  operate  and  maintain  a  unitary  school  system."   The  Fifth  Circuit 

had  ordered  a  biracial  committee  organized  in  Jackson,  Mississippi  earlier 

I 

that  year.    Judge  Griffen  Bell  is  usjally  credited  with  having  originated 
the  idea  of  the  biracial  committee.    Lawyers  from  both  sides  suggested  com- 
mittee members;,  and  Lyndon  Wade,  Executive  Director  of  the  Atlanta  Urban 
League,  was  named  director. 

Said  Judge  Hooper  when  he  appointed  the  Biracial  Committee,  "When  people 
get  in  court,  they  fight.    When  they  sit  down  around  a  table  and  keep  cool, 
they'll  make  a  settlement.    That's  a  primary  onportunity  these  committees 
have."    However,  friction  quickly  developed  between  the  Biracial  Comnittee  and 
the  School  Board.    The  Board  had  three  black  members  out  of  ten  at  this  time 
and  apparently  didn'.t  feel  the  need  for  "biracial"  advice.    Said  one  member 
of  the  Biracial  Committee:    "I  don't  think  the  Board  is  inclined  to  make  any 
use  of  us.    I  must  admit  I'm  troubled  by  our  posture,  too.    Some  of  the 
courts  have  been  aggressive  and  specific  as  to  the  responsibilities  assigned 
to  the  biracial  committees.    The  Court  hasn't  assigned  us  anything.""^  Hooper 
responded  that  the  Biracial  Committee  had  not  confronted  definite  issues 
because  the  Atlanta  case  had  reached  a  plateau  and  probably  could  stay  there 
until  the  appeal 


*A  sixth  area  and  area  superintendent  was  added  in  1972. 
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On  April  20,  1S71  the  Supreme  Court  decided  Swann.  The  Court  ordered 
the  use  of  any  technique  necessary  to  desegregate  the  schools  and  end  any 
continuing  tffects  of  past  discrimination.    In  particular,  the  Court  said 
that  busing  v;as  a  legitimate  tool  for  desegregating  schools,  so  long  as  It 
<11d  not  .jeopardize  the  health  and  education  of  students.    In  June,  1971, 
the  Fifth  Circuit  Court  of  Appeals  vacated  the  District  Court  ruling  which 
'  accepted  the  APSS's  zone  plan  and  required  a  new  student  assignment  plan 

to  con-ply  with  the  principles  of  the  Swann  decision.    Thus  a  new  phase  in 
the  Atlanta  litigation  began,  dominated  by  the  issue  of  school  busing. 

The  Last  Phase:  1971-1975 

This  period  will  be  subject  to  more  detailed  review  m  l?ter  sections. 
Here  a  factual  background  is  presented  that  will  facilitate  an  understanding 
of  subsequent  discussions. 

When  the  Suprefne  Court  issued  its  Swann  decision  that  promised  to  shape 
thf?  desegregation  debate  in  Atlanta  in  the  coming  years,  the  APSS  was 
approaching  the  70:^  black  level.    47  out  of  150  schools  were  desegregated,  with 
only -32%  of  all  students  and  20"^  of  black  students  attending  desegregated 
schools.     87%  of  black  students  attended  schools  that  were  80-100?^  black; 
33.6%  attended  all  black  schools. 

Three  days  after  the  Swann  decision,  the  superintendent  of  schools,  John 
Letson,  commented  that  "it  is  not  possible  for  anything  more  to  be  imposed 
upon  this  city  in  the  name  of  promoting  integration  without  being  self- 
defeating  and  having  the  exact  opposite  effect  than  what  is  intended.  There 
can  be  no  more  desegregation  in  this  city  than  we  have  already."^  This 
statement  reflected  both  the  fear,  shared  by  many,  that  Swann  would  mean  mass 
busing  in  Atlanta  and  the  fact  that  Letson  v/as  hardly  a  supporter  of  desegre- 
gation.   Letson,  who  had  been  superintendent  since  19     mounted  substantial 

resistance  to  desegregation  which  led  to  public  criticism  of  the  Board  for 

^-Desegregated"  was  defined  in  1964  by  Judge  Hooper  to  mean  having  10%  or 
more  of  each  race.    This  definition  v;as  never  challenged  in  court. 
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allowing  him  too  much  authority,  to  Letson's  being  excluded  from  neqotla- 
tlons  In  1972  and  i973  between  the  APSS  and  the  plaintiffs,  and  to  charges 
that  Letson  was  a  racist.    He  left  his  post  in  1073,  three  years  before  his 
contract  expired. 

In  May  of  1971,  on^  month  after  the  Swann  edict,  the  Fifth  Circuit  court 
ordered  the  school  district  to  submit  a  memorandum  regarding  the  impact  and 
relevance  of  the  Swann  decision,  which  sanctioned  the  use  of  busing,  on  the 
Atla^^a  desegregation  plan.    The  School  Board  attorney,  A.B.  Latimer,  former 
School  Board  chairman,  wrote  in  the  memorandum  that  Swann  had  virtually  no 
effect  on  the  Atlanta  plan,  which  was  ^'reasonable,  feasible,  v/orkable."^ 
This  reflected  the  dibnosltion  of  the  10  Board  members  that  busing  should  not 
be  applied  in  Atlanta.    Even  Board  chairman  Benjamin  Mays,  a  well  known  black 
educator,  opposed  busing  on  the  grounds  that  it  would  accelerate  white  flight. 

The  following  month  the  Appeals  Court  vacated  the  1970  order  of  Judge 
Hooper  that  had  declared  the  APSS  unitary  and  required  the  District  Court  to 
order  a  student  assignment  plan  to  comply  with  the  principles  of  Swann.  (443  F2d  1174) 
The  higher  court  also  ordered  that  the  APSS  provide  free  transportation  to  stu- 
c'ents  participating  in  the  majority-to-minority  plan  and  that  it  submit  semi- 
annual reports  to  the  District  Court.    Since  the  APSS  neither  operated  nor 
ov/ned  school  buses,  children  in  the  H-M  program  v/ere  given  bus  tokens  to  use 
on  the  public  buses. 

The  defendants'  only  modification  of  the  plan  in  response  to  the  Appeals 
Court  order  was  to  provide  free  transportation  to  M-M  participants.  They 
eschewed  the  use  of  mandatory  busing.    Plaintiffs  objected  to  the  failure 
on  the  part  of  APSS  to  use  tools  like  busing,  restructuring  of  grade  levels, 
or  pairing  in  "revising"  the  plan.    Elizabeth  Rindskopf,  who  had  replaced 
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her  husband  as  attorney  for  the  NAACP  Legal  Defense  Fund  after  his  death 
In  an  automobile  accident,  asked  the  Court  to  appoint  an  expert  to  draw 
a  new  plan  for  Atlanta.    Jcining  Rindskopf  as  a  new  face  1n  the  litigation 
after  Judge  Hooper's  retirement,  Judge  Sidney  Stn^h  declined:    "Mrs.  Rindskopf, 
I  think  that  you,  Mr.  Latimer,  and  hopefully  this  court,  has  the  degree  of 
expertise  needed  in  this  case."^ 

The  Jegree  of  expertise  reigning  in  the  litigation  actually  suffered 
somewhat  In  1971  due  to  the  change  aniong  chief  personnel.    In  addition  to 
Judge  Smith  taking  over  for  Hooper,  and  Elizabeth  Rindskopf  replacing  her 
husband  as  plaintiffs'  counstl .  a  new  School  Boa-d  attorney  was  needed  to 
replace  Latimer,  wno  also  died  suddenly.    The  Board  hired  Warren  Fortson,  a 
civil  trial  lawyer  who  came  to  Atlanta  In  1965  at  the  age  of  37  after  his 
efforts  to  set  up  a  bi racial  committee  of  city  loaders  to  cool  racial 
tensions  in  Americus, Georgia  ruined  his  successful  practice  there. 

In  July,  1971,  Judge  Smith  accepted  the  defondr.nts'  pUn  and  ruled  that 
the  APSS  was  unitary.    (332  F.Supp  801.)    Smith,  in  so  doing,  adopted  a  tone 
of  sadnebs  and  frustration  that  he  was  to  maintain  until  he  resigned  from 
the  bench,  primarily  because  of  his  frustration  with  the  Atlanta  case.  In 
his  July  order  Smith  praised  the  good  faith  actions  of  Sv'hool  personnel 
"throughout  this  uncertain  decade,"  and  referred  to  the  changes  within  the 
school  system  as  "convulsive  implosions"  and  the  "annual  agony  Df  Atlanta." 
After  describing  the  extent  to  which  resegregation  had  occurred.  Smith 
exempted  the  school  authorities  from  blame: 

The  cause  of  such  frustrating  results  lies  in  factors  com- 
pletely beyond  the  control  of  school  authorities.  Segregated 
housing,  whether  impelled  by  school  changes  or  not,  remains 
the  unconquerable  foe  of  the  racial  ideal  of  integrated  public 
schools  in  the  cities.    The  white  flight  to  the  suburbs  and 
private  schools  continues. ...  The  problem  is  no  longer  how  to 
achieve  integration,  but  how  to  prevent  resegregation.... 
Tnrough  it  all,  the  Atlanta  system  has  maintained  a  tradi- 
tional position  of  leadership  in  the  public  schools  (Soej 
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In  awardinq  a  dismissal  of  cause  the  court  states: 

Atlanta's  de  Jure  status  has  long  since  been  removed  by 
Board  action  and  by  successive  court  decrees.    Its  present 
problems  are  entirely  Je  facto.    There  Is  absolutely  no 
evlC"i^ce  of  any  affirmative  action  by  the  board  to  Increase 
segregation* *. *To  the  contrary,  all  official  action  for 
many  years  has  been  to  promote  Integration.    It  appears 
to  be  a  unitary  system  "within  which  no  person  Is  to  be 
effectively  excluded  from  any  school  because  of  race  or 
color."   On  such  basis.  Atlanta  is  entitled  to  a  dis- 
missal (809). 

Judge  Smith  then  attempted  to  ground  this    ruling  more  firmly  in  Swann. 
He  cites  Swann  as  holding  the  essentials  of  any  unitary  system  to  be  the 
elimination  of  invidious  racial  distinctions  in  regard  to  transportation, 
faculty  and  supportInQ  personnel,  extracurricular  activities,  construction 
and  site  slection,  and  the  presence  of  an  optional  majority-to-minority 
transfer  provision.    "To  the  extent  that  they  opply^  Atlanta  has  had  such 
essentials  for  some  time(809)."  bniith  rejected  busing  as  "neither  *  reasonable, 
feasible,  or  workable*  (803) His  principal  objection  to  busing  was  tliat  it  would 
accelerate  white  flight  and  lead  to  an  all-black  system  which,  under  the 
premise  of  Brown ,  would  be  injurious  to  remaining  blacks.    Smith  concluded 
the  order  with  a  strong  recommendation  that  a  metropolitan  remedy  be  studied. 
"Short  of  such  critical  reeval uation,  the  Atlanta  system  faces  a  difficult 
task  in  merely  'hanging  or'  to  its  present  position,  av/aiting  the  uncertain 
reversal  of  white  flight  from  its  limits  (810)." 

Smith's  unitary  ruling  was  appealed  by  the  NAACP  on  the  grounds  that 
there  were  101  one-race  schools  in  the  system.    The  Appeals  Court  vacated 
the  lower  court  finding  and  instructed  the  latter  to  give  the  NAACP  a 
"reasonable  opportunity  to  present  an  alternate  and  superior  plan  for  the 
desegregation  of  the  Atlanta  School  System."  (451  F.2d.  583.)  Superintendent 
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Letson  was  openly  critical  of  the  ruling:    "The  thing  we  desperately  need 

8 

is  a  period  of  stability  and  this  decision  does  not  give  it  to  us/' 
Letson  criticized  the  court  for  reopening  the  Issue  of  forced  busing  and 
Inviting  more  white  flight. 

The  plaintiffs  paid  for  an  expert.  Dr.  Michael  Stolee,  to  come  to 
Atlanta  and  draw  up  a  plan  with  the  assistance  of  staff  from  the  HEW  Florida 
Desegregation  Assistance  Center,    Stolee,  Dean  of  the  School  of  Education  at 
the  University  of  Miami,  had  considerable  experience  composing  such  plans 
and  was  concurrently  devising  a  plan  to  desegregate  the  Minneapolis  school 
system.    Stolee  was  one  of  the  two  persons  that  Rindskopf  had  unsuccessfully 
attempted  to  have  the  court  appoint  as  expert. 

In  January,  1972  Rindskopf  presented  the  NAACP  plan,  developed  by  Stolee, 
to  the  district  court.    She  claimed  that  it  accomplished  the  "greatest 
possible  degree  of  actual  desegregation"  by  busing  "the  least  possible  number 
of  students  that  v/e  could  get  by  with."   The  plan  called  for  busing  from  10 
to  20  percent  of  the  students  (the  actual  number  bused  under  the  plan  was  a 
point  of  contention  between  parties).    There  v/ould  be  both  contiguous  and 
non-contiguous  pairing  under  the  plan.    A  new  feeder  system  would  eliminate 
one-race  high  schools.    Rindskopf  asked  for  an  injunction  ordering  the 
implementation  of  the  Stolee  plan. 

After  two  days  of  hearings  on  the  plan  in  Hay,  the  District  Court 

rejected  it  and  again  held  that  the  APSS  was  unitary.    A  two-judge  panel,  Smith 
and  Judge  Albert  Henderson,  the  latter  asked  by  Smith  tc  help  preside  over  the 
Atlanta  case,  conducted  the  hearings  and  signed  the  order.    They  wrote:  "No 
one  wants  an  all-black  school  system. .. .And  yet,  the  court  remains  firmly 
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convinced  that  the  busing  plan  offered  win  do  Just  that  In  a  very  short 
time."    (unpublished  opinion  of  June  8,  1972)     The  court  also  ordered  that 
faculty  need  not  be  reassigned  annually  to  achieve  a  certain  racial  balance 
once  It  has  been  desegregated. 

Following  the  pattern  of  the  litigation,  the  Appeals  Court  vacated  the 
unitary  ruling  four  months  later.    The  higher  court  ordered  the  School  Board 
to  draw  a  new  student  assignment  plan  within  the  following  month  for  submis- 
sion to  the  District  Court  for  approval.    It  held  that  the  fear  of  white 
•  flight  could  not  be  a  factor  In  composing  the  plan.    The  Appeals  Court 
directive  established  as  a  guideline  that  "at  a  minimum,  this  plan  must 
utilize  pairing  or  grouping  of  contiguous  segregated  schools,  a  technique 
never  heretofore  employed  by  this  board."    (Unpublished  opinion  No.  72-2453, 
5th  Cir.,  Oct.  6,  1972.)    The  court  also  directed  the  School  Board  to  give 
special  attention  to  the  20  schools  that  had  white  enrollments  of  greater  tha- 
90;i  and  that  had  never  been  desegregated,  that  is,  schools  which  never  had 
black  enrollments  of  more  than  lOi.    The  School  Board  voted  4-2  to  appeal  the 
Appeals  Court  order  to  the  Supreme  Court  and  to  ask  for  a  stay  of  further  dese- 
gregation efforts,  against  the  advice  of  its  chainnan  Benjamin  Mays  and  its  new 
attorney.  Warren  Fortson,  who  felt  an  appeal  would  be  a  waste  of  time. 

The  appeal  to  the  Supreme  Court  was  never  made  and  desegregation  planning 
efforts  were  renewed.    However,  this  time  planning  occurred  on  two  quite 
different  fronts.    On  one  front,  the  assistant  superintendent  coordinated 
plan  development  according  to  guidelines  issued  by  the  Board.    There  was  to 
be  some  pairing  and  a  limited  amount  of  busing,  provided  students  were  bused 
no  more  than  one  zone  away  from  home.    On  the  other  front,  a  school  board 
committee  was  beginning  to  negotiate  with  plaintiffs  in  an  attempt  to 
arrive  at  an  out-of-court  settlement.    The  idea  of  a  negotiated  settlement  had 
come  from  Circuit  Court  Judge  Griffen  Bell,  who  had  recently  accepted  an 
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invitation  by  Atlanta  business  leaders  to  give  an  address  on  the  desegrega- 
tion situation  in  Atlanta.    Bell,  who  would  not  be  ruling  on  the  case  in 
the  Fifth  Circuit,  chided  the  businessmen  for  not  taking  it  upon  themselves  to 

Q 

end  the  lawsuit  and  urged  them  to  negotiate  out  of  court.    A  pre-hearing 
conference  was  then  held  by  the  Court  of  Appeals,  at  which  time  the  parties 
indicated  that  a  possibility  existed  for  a  negotiated  settlement.    The  Appeals 
Court  order  of  October  6,  1972,  which  vacated  the  most  recent  unitary  ruling 
by  the  District  Court  and  established  guidelines  for  the  development  of  a 
new  plan,  was  issued  to  authorize  and  guide  settlement  negotiations. 

While  negotiations  were  ongoing,  in  October,  1972,  the  School  Board  did 
not  v/ant  to  consider  the  staff-developed  plan  publicly.    So  the  Board  sent 
a  progress  report  to  the  Appeals  Court  noting  the  continuing  efforts  to 
reach  an  out-of-court  settlement.    The  Board  delayed  acting  on  the  staff  plan 
until  the  deadline  for  submission  of  a  plan  to  court  v/as  near.    The  Board 
then  rejected  Letson's  plan  because  it  did  not  involve  enough  busing.  The 
plan  would  have  bused  only  1000  students  using  eight  buses.    In  rejecting 
this  plan  the  Board  was  not  demonstrating  a  commitment  to  busing;  rather  it 
was  acting  on  the  fear  that  an  unacceptable  plan  would  lead  to  a  more 
severe  court-imposed  busing.plan . 

Participating  in  negotiations  were  three  Board  members  (2  v/hite,  1  black), 
local  and  national  NAACP  representatives,  attorneys  for  both  parties,  and 
selected  community  leaders.    Superintendent  Letson  was  excluded  from  the 
sessions  because  NAACP  attorneys  felt  that  he  v/ould  be  unwilling  to  compro- 
mise.   The  sessions  were  called  and  conducted  by  Lyndon  Wade,  the  Chairman 
of  the  Biracial  Committee.    Eleventh  hour  negotiations  failed  and  the  plan 
was  sent  to  the  Board  without  NAACP  blessing.    The  Board  adopted  the  plan, 
which  affected  38  schools,  transferred  about  2850  students,  and  bused  1400. 
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There  was  time  for  one  mor^e  maneuver^  before  the  deadline  set  by  the 
Appeals  Court.    In  verification  of  a  rumored  split  between  the  national 
and  local  NAACP,  the  School  Board  began  holding  secret  meetings  with  the 
local  representatives.    The  local  faction,  led  by  Lonnie  King,  president 
of  the  Atlanta  NAACP,  was  more  willing  to  compromise  on  the  issue  of  busing 
while  the  national  group  favored  widespread  busing  as  proposed  in  its 
Stolee  plan^  In  order  to  fortify  the  local  position,  Lonnie  King  hired 
another  lawyer,  a  young,  novice  black  lawyer  named  Benjamin  Spaulding. 
King  obtained  for  both  himself  and  Spaulding  the  power  of  attorney  for  the 
plaintiffs  by  obtaining  the  support  of  8  of  the  named  plaintiffs  who  were 
willing  to  express  dissatisfaction  with  the  representation  provided  by  the 
Legal  Defense  Fund  attorneys—Rindskopf  and  her  superiors. 

Negotiations    between  the  School  Board  and  the  local  NAACP  faction 
produced  a  compromise  plan  to  close  four  schools,  transfer  4300  students, 
and  appoint  a  black  superintendent.    The  plan  was  approved  by  the  Board  by  a 
6-2  margin.   Voting  against  the  plan  were  the  tv/o  members  who  were  strictly 
opposed  to  any  further  desegregation  of  the  .schools.    The  Board  submitted 
the  plan  to  the  Appeals  Court  without  the  endorsement  of  the  other  19  n^^nK^d 
plaintiffs.    Thus  began  the  conflict  over  class  representation  that  was  tz 
plague  the  court  for  the  remainder  of  the  litigat-'on. 

On  November  24^  1972,  the  Appe.^i'o  Court  rejected  the  settlement  proposal  ; 
and  again  vacated  the  3arlier  unitary  ruling.    The  Court  he'Id  that  "class 
representation  complications  negated  this  Court's  acceptance  of  that 
proposal"  and  that  "further  appellate  proceedings  at  this  juncture  are  deemed 
inappropriate. "  (469  F,2d  1067,  at  1068)    The  Court  sent  the  case  back  to  the  District 
Court  to  give  the  parties  a  second  chance  for  a  negotiated  settlement* 
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The  second  phase  of  negotiations  began  with  plaintiffs  submitting  a  plan 
to  the  School  Board  which  would  then  have  30  days  in  which  to  agree,  compro- 
mise, or  develop  a  new  plan.    The  plaintiffs'  plan,  drafted  by  Spaulding  and 
RIndSkopf  (representatives  of  both  the  local  and  national  NAACP)  contained 
three  parts—student  assignment,  faculty,  and  administration.    It  included  bus- 
ing, contiguous  pairing,  the  creation  of  middle  schools,  reassignment  of  faculty 
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to  comply  with  Singleto.nV  and  the  designation  of  a  majority  of  administrative 
posts  to  be  held  by  blacks.    Twenty- two  new  administrative  positions 
would  be  created.    This  plan  was  a  compromise  between  the  national  and  local 
NAACP  positions.    T'^e  School  Board  and  administration  reacted  very  unfavor- 
ably to  the  plan.    Superintendent  Letson  objected  that  "to  shift  or  change 
the  racial  conposition  of  administrative  staff  by  tns  employment  of  unneeded 
personnel  is  a  ridiculous  proposal,  and  under  no  circumstances  should  it  be 
approved. "^^   This  comment  led  one  hoard  member  on  the  negotiating  ccnmittee  • 
and  the  chairman  of  the  Biracial  Committee  to  call  for  an  end  to  "inflamnatory 
statements"  in  the  interest  of  negotiation. 

The  School  Board  adopted  as  its  starting  point  for  negotiations  a  plan 
that  a  member  described  as  "minirrjal . ''^  The  plan  involved  no  forced  busing. 
Some  schools  would  be  closed  and  several  middle  schools  would  be  created. 
Six  of  the  all-white  schools  that  the  Appeals  Court  had  ordered  t>2  given 
special  attention  were  untouched  by  the  plan. 

Just  over  a  month  after  the  plaintiffs'  plan  was  released  ai  compromise 
was  reached.    The  Board  made  concessions  on  faculty  and  administration 
issues  in  return  for  concessions  on  pupil  assignments.    The  plan,  involving 
a  limited  amount  Of  busing,  faculty  assignments  to  accomplish  racial  compo- 
sition in  each  school  within  a  wide  range  of  the  systemwide  composition,  and 
the  transition  to  a  black-controlled  administration,  will  be  discussed  fully 
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in  a  later  section.    The  School  Board  approved  the  plan  by  a  vote  of  8-1. 

When  the  compromise  plan  was  ready  for  submission  to  the  court,  Rindskopf 
refused  to  sign  It,  explaining  later  that  "I  didn't  think  I  needed  to.  Spaulding 

has  the  power  to  sign  for  everyone  I  do  not  Intend  to  object  to  It  (In 

court)."      Shortly  afterv/ards  it  became  known  that  she  had  been  Instructed 

not  to  sign  it  by  her  authorities  at  the  Legal  Defense  FunG.    Chief  among 

them  was  Howard  Moore,  Rindskopf s  law  partner  in  Atlanta  who  earned  a  reputation 

as  attorney  for  Angela  Davis.  Stung  by  what  it  felt  to  be  unfavorable  publicity, 

the  national  NAACP  repudiated  the  compromise  and  ordered  the  local  branch 

to  withdraw  its  support  for  the  plan. 

The  national  press  interpreted  the  settlement  as  a  major  shift  in  NAACP 
policy.    The  New  York  Times  wrote:    "The  NAACP,  in  a  major  departure,  con- 
sented this  week  to  a  school  desegregation  plan  for  Atlanta's  public  schools 
that  accepts  a  nininium  of  integrated  classrooms  in  exchange  for  a  maximum  of 
integrated  administrative  positions." ''^  The  Washington  Post  called  the 
settlement  a  "major  break  with  past  policy"  and  predicted  that  the  new  policy 
would  lead  to  considerable  defusino  of  the  busing  issue."    .'lAACP  leaders 
feared  that -its  efforts  in  other  cities  v/ould  be  impaired  if  rc  iupported 
the  compromise  plan  in  Atlanta. 

Contrary  to  Rindskopf's  claim.  Legal  Defense  Fund  attorneys,  including 
Rindskopf,  did  oppose  the  comoromise  in  court.    Said  Jack  Greenberg,  Executive 
Director  of  the  LDF,  "We  have  informed  the  judges  that  we  are  going  to  oppose 
the  settlement... because  we  feel  that  it's  in  violation  of  the  Constitution, 
and  contrary  to  the  interests  of  the  class."      This  pronouncement  was  made 
one  day  before  a  hearing  on  the  plan  v/as  to  be  held.    The  split  in  the  repre- 
sentation of  the  plaintiff  class  presented  what  Judge  Smith  termed  "some 
difficult  legal  questions."    Smith  considered  polling  the  plaintiff  class  to 
determine  the  level  of  support  for  the  plan,  but  instead  opened  the  hearing 
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to  comments  from  parents  concerning  the  plan*    He  deferred  decision  on 
the  plan  until  the  end  of  the  month  (March,  1973)  and  planned  a  hearing 
at  that  time  when  members  of  the  plaintiff  class  could  speak  to  the 
court  about  the  plan.    The  plan  was  posted  In  various  locations  throughout 
the  city  for  parents  to  view. 

After  the  hearing  the  Court  approved  the  compromise  plan  as  fair  and  reasonable, 
and  as  having  satisfied  a  majority  of  tlie  class..  (362  F  Supp  1249)    Fpur  appeals 
issued  from  thi<.  decision—from  the  Legal  Defense  Fund,  the  national  NAACP, 
.  CORE,  and  ACLU—the  latter  two  having  unsuccessfully  sought  to  Intervene  on 
behalf  of  certain  plaintiffs  who  opposed  the  settlement.    The  national  NAACP 
ordered  the  Executive  Committee  of  the  local  NAACP  to  repudiate  the  settle- 
ment.   When  tl)e  Cofrmittee  refused  its  members  were  suspended. 

Four  months  later  the  Appeals  Court  vacated 
the  lower  decision.  (407  F.2d  i^liO)  The  Appeals  Court  ruled  that  the  Dis- 
trict Court  erred  by  not  holding  evidentiary  hearings  on  the  plan  and  by  not 
permitting  would-be  intervenors  to  present  evidence  in  support  of  their  inter- 
vention. Lacking  a  fully  developed  record,  the  Appeals  Court  felt  unable  to 
rule 'on  the  merits  of  the  cause  and  remdnded  it  to  the  lower  court  to  pursue 
on  other  than  a  negotiated  basis: 

Since  the  prior  appeal  of  this  case  it  has  become  obvious 
that  the  pursuit  of  an  agreed  settlement  of  this  class 
action  has  failed.    As  the  district  court  poignantly  observed, 
the  moments  of  truth  for  this  case  seem  to  have  slipped  away. 
We  are  not  satisfied  they  are  irretrievable.    It  would  serve 
no  worthwhile  purpose  to  pursue  the  various  reasons  why  or  to 
attempt  to  fix  particular  fault  upon  any  of  the  parties  or 
the  court  below  for  the  collapse  of  efforts  to  conclude  this 
protracted  and  progressively  perplexing  case  on  an  agreed 
basis  under  Rule  23(e).    Suffice  it  to  say  that  after  months 
of  intense  and  sincere  effort  by  many  elements  of  this  com- 
munity, the  product  of  such  labors  continues  to  provoke  wide- 
spread and  genuine  controversy.    In  this  state  of  affairs  no 
plan  can  be  approved  as  a  valid  composition  of  the  difference 
being  litigated.    (487  F.2d  680) 
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Because  the  1973-74  school  year  was  to  begin  in  one  week,  the  Appeals  Court 
allowed  the  plan  to  stand  for  one  year  but  ordered  the  District  Court  to 
hear  evidence  In  order  to  decide  whether  to  adopt  the  plan  as  the  permanent 
solution  by  the  following  spring. 

Following  hearings  In  May,  1974  the  District  Court  approved  the  compromise 
plan  as  final  and  for  the  fourth  time  In  four  years  declared  the  APSS  to  be 
unitary.    (Unpublished  opinion  of  May  1,  1974)    Since  the  court  had  allowed 
Intervention  on  behalf  of  two  separate  plaintiff  groups,  the  plan  was  approved 
despite  the  objections  of  three  groups  of  attorneys  and  plaintiffs. 

On  October  23,  1975,  the  Appeals  Court,  seemingly  more  out  of  exhaustion 
than  legal  necessity,  affirmed  the  lower  court  decision. 

Since  1958  when  this  school  desegregation  suit  was  filed, 
the  winds  of  legal  effort  have  driven  wave  after  wave  of 
judicial  rhetoric  against  the  patrons  of  the  Atlanta  pub- 
lic school  systc-m.    Today  hindsight  highlights  the  resulting 
erosion,  revealing  that  every  judicial  design  for  achieving 
racial  desegregation  in  this  system  has  failed.    A  totally 
segregated  system  which  contained  115,000  pupils  in  1953 
has  mutated  to  a  substantially  segregated  system  serv.ng  only 
80,000  students  today.    A  system  with  a  70%  white  pupil 
majority  v/hen  the  litigation  began  has  now  become  a  district 
in  which  more  than  85%  of  the  students  are  black.  Notwith- 
standing the  lack  of  success  in  integrating  these  classrooms, 
our  task  is  to  test  whether  the  plan'approved  for  district 
operation  realistically  promises  effective  protection  now 
for  the  right  of  the  pupils  to  a  nondiscriminatory  education  

The  aim  of  the  Fourteenth  Amendment  guarantee  of  equal 
protection  on  which  this  litigation  is  based  is  to  assure 
that  state  supported  educational  opportunity  is  afforded 
without  regard  to  race;  it  is  not  to  achieve  racial  integra- 
tion in  public  schools  Conditions  in  most  school  dis- 
tricts have  frequently  caused  courts  to  treat  these  aims 
as  identical.    In  Atlanta,  wnere  white  students  now  comprise 
a  small  minority  and  black  citizens  can  control  school 
policy,  administration  and  staffing,  they  no  longer  are. 
(522  F.2d  717  at  718-19) 
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Thus  the  Ib-yenr  litigation  was  bruught  to  an  end.   While  everyone 
breathed  a  sign  of  relief  that  the  "annual  agony  of  Atlanta"  was  over, 
almost  no  one  was  satisfied  with  the  outcome.    Those  who  had  fought  fo~ 
Integration  were  left  with  a  substantially  segregated  system  and  those 
who  sought  black  control  were  in  control  of  a  system  sufferlna  from  18 
years  of  Inattention  to  educational  quality.    Those  who  had  tried  to  pro- 
tect the  business  interests  in  the  city  were  left  with  questions  as  to 
the  ultimate  economic  effect  of  the  episode,  and  those  who  tried  to  assert 
the  "we  can"  spirit  of  Atlanta  above  the  meddlings  of  the  court  were  left 
to  wonder  about  their  freedom  to  manage  the  affairs  of  the  city. 

Desegregation  under  court  order  may  not  be  over  for  the  APSS.    The  metro 
case.  Armour  v.  Nix  (Civil  Action  16.708  N.D.Ga.)  is  still  pending.    The  sep- 
arate metropolitan  action  was  first  brought  in  1971  at  the  suggestion  of  the 
District  Court.^   Plaintiffs  in  the  case,  represented  by  an  ACLU  attorney,  seek 
to  desegregate  the  APSS  along  with  eight  county  systems  in  the  surrounding 
area  without  actually  consolidating  the  systems.    The  District  Court  stayed 
the  case  pending  the  Supreme  Court's  decision  In  the  Richmond  case,  which  :ame 
in  Spring,  1973  and  affirmed  the  appeals  Court  overruling  of  the  District 
Court's  cross -district  desegregation  plan.    Armour  v.  Nix  is  now  being 
heard  by  a  three- judge  District  Court  panel. 

Since  some  members  of  the  School  Board  favor  n)etropolitan  desegrega- 
tion. School  Board  attorney  Fortson  was  put  in  a  difficult  position.-  As 
a  result  Fortson  has  largely  withdrawn  from  defending  the  Board  against 
the  suit  and  the  assistant  Attorney  General  for  the  state  has  taken  over 
as  counsel  for  defendents.    The  thrust  of  the  plaintiffs  case  is  housing 
discrimination.    They  argue  that  a  policy  of  containment  by  the  state  has 
kept  blacks  in  Atlanta.    The  case  in  defense  is  that  residential  patterns 
would  likely  be  the  same  i?  the  absence  of  such  containment,  to  the  extent 
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that  ih%rQ  was  conUlnaient 

ACLU  attorney  Hames  sought  and  was  denied  Intervention  on  behalf  of 
her  clients  In  the  city  desegregation  case.    In  order  to  assure  Hames  that 
the  outcome  of  the  city  suit  would  not  prejudice  her  clients'  case  the 
court  ruled   that  "all  matters  pertaining  to  the  metropolitan  school  systems 
have  been  severed  from  this  proceeding  and  are  reserved  for  further  reso- 
lution In  Armour," 
Summary  of  Events 

The  following  Is  a  summary  of  events  since  1970: 

February  1970.    Judge  Hooper  orders  rezoning  and  transfer  of  teachers. 

July  1970.    District  Court  orders  creation  of  Biracial  Committee.  (Unpublished) 

June  1971 .    Appeals  Court  vacates  order  and  requires  a  student  assignment 
plan  to  comply  with  Swonn.    (443  F.2d  1174) 

July  1971.  D'^Gtrict  Court  (Smith  and  Henderson)  rejects  a  busing  remedy  and 
finds  the  system  unitary.    (332  F  Supp  804) 

October  1971.  Appeals  Court  vacates  and  orders  the  District  Court  to  grant  plain- 
tiffs a  reasonable  opportunity  to  present  an  alternative  pl<in.  (451  F.2d  583) 

June  8>  1972.    District  Court  (Smith  and  Henderson)  rejects  the  Stolee  busing 
plan,  because  it  would  accelerate  white  flight,  and  again  declares  the 
system  unitary,  (unpublished) 

October  6t  1972.    Appeals  Court  vacates  and  orders  School  Board  to  submit  a 
new  plan  for  student  desegregation  to  the  District  Court,  (unpublished  opinion. 
No.  72-2453,  5th  Cir.,  Oct.  6,  1972) 

November  1972.  Appeals  Court  rejects  the  first  compromise  plan  and  sends  the 
case  back  to  the  District  Court  to  resolve  questions  of  class  representation. 
(469  F.2d  1067) 

April  1973.    District  Court  (Smith  and  Henderson)  approves  the  second  compro- 
mlse  plan  as  final  remedy  and  finds  the  system  unitary.    (362  F  Supp  1249) 

August  1973.    Appeals  Court  accepts  the  plan  for  one  year  but  vacates  the 
unitary  court  and  remands  the  case 'to  the  District  Court  for  evidentiary 
hearings.    (487  F.2d  680) 

May  1,  1974.    District  Court  (Henderson)  approves  *he  compromise  as  the  final 
decree  and  declares  the  system  to  be  unitary,  (unpublished) 

October  1975.    Appeals  Court  affirms  the  District  Court  order.  (522  F.2d  717) 

December  1975.    Appeals  Court  denies  re ^4^;^  for  rehearing.    (525  F.2d  1203) 
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III.    Remedv« framing  in  Light  of  Swann;  1971-197? 

Judge  Sidney  Smith 

The  period  Immediately  after  the  Supreme  Court's  Swann  decision 
coincides  with  the  transition  from  Judge  Hooper  to  Judge  Smith.    Hooper  was 
75  years  old  an<J,  according  to  Smith,  was  probably  kept  on  the  case  too  long. 
Smith  was  assigned  to  the  case  with  the  understanding  that  two  other  judges 
In  the  district  would  help  him.    He  was  displeased  with  the  assignment  and 
would  not  have  undertaken  it  alone.    One  of  the  judges  was  disqualified 
because  he  had  helped  represent  the  School  Board  back  in  the  early  stage  of 
the  lawsuit.    That  left  Judge  Henderson  to  help.    Smith  served  as  chief 
judge  until  he  resigned  from  the  bench  in  1974,  after  which  Henderson  saw 
the  litigation  to  its  conclusion. 

Smith  attended  Harvard  and  then  got  his  law  degree  from  the  University 
of  Georgia.    He  was  a  -partner  in  a  general  practice  law  firm  frcTi  1951-1962. 
Elected  Superior  Court  judge  in  1962,  Smith  served  until  his  appointment 
to  the  U.S.  District  Court  in  1965,  at  the  age  of  41.    He  was  named  Chief 
Judge  in  1968  and  served  until  he  resigned  in  1974  at  the  age  of  50  to  join 
a  private  law  firm  in  Atlanta. 

Smith  was  not  new  to  public  school  issues.    From  1959-62  he  was  chair- 
man of  the  schooT  board  in  his  home  town  in  Gainsville,  Georgia,  a  small 
town  40  miles  from  Atlanta.    The  Gainsville  board  had  two  blacks  then, 
which  was  quite  unusual  for  the  times.    In  a  judicial  capacity  he  was 
involved  in  the  blanket  lawsuit  launched  in  1969  by  the  U.S.  Justice 
Department  against  81  Georgia  school  districts.    It  was  in  that  case  that 
the  district  established  the  precedent  of  a  panel  of  judges  because,  as 
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Smlth  put  1t»  ^'mlsory  lovos  company/'   According  to  Smith  those  81  districts 
were  the  "herd  core*',  "redneck*'  ones  tiat  had  refused  to  desegregate  earlier, 
when  HEW  desegregated  many  Georgia  districts.   Even  so,  desegregation  was 
not  difficult  to  achieve  because  the  districts  wore  small— often  with  just 
one  white  high  school  and  one  black  one.   The  common  remedy  was  to  make  one 
a  junior  high  and  reassign  the  students.    There  was  thus  only  a  limited 
amount  of  that  experience  that  could  be  applied  to  Atlanta. 

The  enormity  of  the  81-d1str1ct  case  necessitated  a  concern  for  stream- 
lining court  procedures,  which  Smith  brought  with  him  to  the  Atlanta  case. 
There  was  no  way  for  the  court  to  litigate  each  district's  situation  separate- 
ly so  the  judges  devised  a  formula  that  would  determine  whether  a  system 
was  integr^^ted  and  then  let  each  school  system  decide  how  to  reach  that  point. 
The  Judges  conducted  Infoi-mal  meetings  on  school  premises  with  school 
district  admlnlstratoro  and  attorneys  from  both  parties  to  sec  what  k^'nds  of 
difficulties  were  being  encountered.   There  were  only  six  appeals  out  of  the 
81  districts. 

Prior  to  his  Involvement  in  the  Atlanta  schools  case,  Judge  Smith  had 
been  involved  in  many  Titie  VII  cases.    Atlanta,  in  his  words,  was  the 
original  battleground  for  those  cases  since  it  was  the  outpost  of  many 
organi2ations--NAACP,  ACLU,  SCLC,  SNCC—that  specialized  in  legal  representa- 
tion of  minorities. 

'Smith  feels  that  the  courts  are  really  out  of  their  element  in  school 
desegregation  cases,  being  called  upon  to  rule  on  issues  in  which  they 
lack  expertise.  He  expressed  this  feeling  clearly  in  a  hearing  when  an  attor- 
ney for  the  plaintiffs  asked  the  court  to  pay  attention  to  teacher  quality: 
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...everybody J  J  trying  to  use  the  court  to  run  the  ja lis, 
run  the  hoipltais,  run  the  factories,  run  the  schools, 
and  we  can't  do  that.   There  Is  no  practical  way  that  we 
can  do  it.   We  are  bad  administrators  by  nature,  all  judges 
are  bad  administrators,  and  this  Is  putting  the  worst  kind 
of  personality  and  the  worst  kind  of  expertise  where 
you  ought  to  have  good  administrators  and  this  is  one  of 
our  problems. 

We  are  doing  things  that  courts  aren't  designed  to  do 
and  we  have  great  ftar  of  these  broad  orders  Just  being 
chewed  up  one  hearing  at  a  time  for  the  next,  I  don't 
know,  we  haven't  calculated  till  we  can  retire,  but 
however  long  that  Is.* 

He  cites  defaults  by  the  legislative  and  executive  branches  as  the  reason 
for  court  Involvement.    The  courts  were  relied  upon  because  they  were  not 
political  bodies.   But  the  adversary  system,  In  which  people  "are  supposed 
to  come  and  throw  things  at  each  other,"  does  not  lend  Itself  to  the 
desegregation  setting,  in  Smith's  Judgment. 

Judge  Smith  also  feels  strongly  that  the  Supreme  Court  hfls  gone  astray 
In  desegregation  law.    He  believes  that  the  Court  should  have  established 
the  doctrine  that  equal  protection  means  equal  opportunity  and  quality 
education.    The  Court's  focus  instead  on  numbers  and  people-moving  is  wrong, 
in  his  opinion. 

Presiding  over  the  Atlanta  case  was  a  very  frustrating  experience  for 
Smith.    He  seemed  particularly  troubled  by  the  lack  of  legal  clarity  of  the 
Issues  on  which  he  had  to  rule,  something  which  characterizes  school 
desegregation  cases  generally  but  which  was  aggravated  in  Atlanta  by  the 
preponderance  of  parties  and  attorneys  and  the  lengtn  of  the  litigation. 
Also  troublesome, for  Smith  was  his  inability  to  get  a  factual  basis  for 
his  judgments  and  the  tendency  for  issues  to  reappear  after  he  thought  they 
had  been  resolved. 
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Rciflucting  his  belief  that  courts  are  111-equlpped  to  ddjudlwte 
de»egregat1on  caseSi  Smith  tried  to  encourage  the  parties  to  work  things 
out  outside  of  the  courtroonii  even  before  actual  negotiations  began.  Smith 
and  Henderson  urged  the  attorneys  to  resolve  the  smaller  problems  on  their 
own.^   During  the  comproraise  phase  of  the  litigation.  Smith  put  much  store 
In  the  fact  of  agreement  between  parties,  and  somewhat  less  in  the  content 
of  that  agreement.    In  this  approach  he  embodied  the 'Mediator  judge  who  sees 
his  role  as  facilitating  agreement  between  the  parties. 

His  Interest  In  mediation  was  probably  responsible  for  his  being 
•^absolutely  crushed"  by  the  Appeals  Court  order  rejecting  the  compromise  plan 
In  August,  1:^73.    It  was  shortly  afterwards  that  he  resigned  fron  the  bench 
and  he  admits  that  the  Atlanta  schools  case  wan  primary  cause  of  his 
resignation.    In  addition  to  finding  the  experience  frustrating  ho  felt 
it  was  a  major  failure  on  the  part  of  the  court.    Hov;cvor,  Judge  Smith 
maintained  that  if  he  had  It  to  do  over  again  there  is  nothing  he  would  do 
differently.    He  feels  there  is  nothing  that  could  be  done  differently. 

Smith  believes  that  the  major  cause  of  the  failure  was  the  lack  of  a 
goal  for  the  courts.    Neither  the  Appeals  Court  nor  the  District  Court  knew 
what  was  supposed  to  be  done.    The  state  of  the  law  was  very  unclear  and  contin- 
ually evolving.  The  courts  would  settle  one  question  only  to  find  out  soon 
afterwards  that  it  wasn't  enough  anymore.   With  no  clear  goals  to  guide  them 
the  courts  failed  and  the  people  settled  the  case. 

Smith  resigned  from  the  bench  also  out  of  dissatisfaction  with  the 
court  system  as  a  whole.    He  felt  the  system  was  overcrowded  and  the  judges 
overworked.    He  blamed  the  understaffing  on  the  Watergate-»era  reluctance 
by  Congress  to  give  Nixon  the  power  to  make  judicial  appointments.  He 
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admits  that  his  sense  of  overworking  was  due  also  to  his  taking  his  job  too 
seriously.    Smith  never  took  a  vacation  for  three  years  "under  the  mis- 
impression  that  they  couldn't  live  without  me.''    As  Chief  Judge  he  had  a  lot 
of  administrative  duties  that  he  did  not  enjoy.    He  left  the  bench  to  act 
as  a  senior  advisor  within  a  new  and  young  firm.    In  his  words,  they  needed 
some  grey  hair  to  go  along  with  all  the  young  lawyers.    Hardly  an  old  man 
himself  at  54,  Smith  is  very  happy  in  his  new  position. 

'The  District  Court  Order  of  July>  1971 

It  will  be  recalled  that  in  July,  1971  Judge  Smith  rejected  a  busing 

remedy  for  Atlanta  and  declared  the  APSS  unitary.    332  F.Supp  808.  The 

legal  basis  for  this  decision  was  Swann: 

Swann  holds  that  once  de  jure  status  is  removed  that  a 
school  district  is  not  required  to  reintegrate  continually 
due  to  de  facto  changes.    "Neither  school  authorities  nor 
district  courts  are  constitutionally  required  to  make  year- 
by-year  adjustmeats  of  the  racial  composition  of  student 
bodies  once  the  affirmative  duty  to  desegregate  has  been 
accomplished  and  racial  discrimation  through  official 
action, is  eliminated  from  the  system.    Swanh  Part  VI,"  (808.) 

Smith* held  that  the  existing  segregation  was  de  facto  because  it  was  due 

to  factors  totally  outside  the  control  of  the  APSS— white  flight  and  housing 

discrimination.    In  addition,  he  found  no  evidence  of  affirmative  action  on 

the  part  of  the  School  Board  to  increase  segregation,  while  considerable 

effort  had  gone  toward  promoting  integration. 

.   Smith  also  based  his  holding  on  the  fact  that  the  school  district  had 

formed  task  forces  to  study  the  possible  use  of  pairing  and  rezoning  but 

had  rejected  these  remedies. 

All  of  those  efforts  have  been  reviewed  by  the  court  and 
representatives  of  the  plaintiffs.    Pairing  or  additional 
zone  changes  along  the  line  either  produce  substantial  hard- 
ship increases  in  travel  time  for  the  children  involved  or 
seriously  imperil  existing  integration  at  one  of  the  schools 
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Involved.    In  either  event,  the  end  result  at  best  would 
accomplish^  only  a  temporary  change  soon  to  be  wiped  out  in 
the  historical  patten  already  established,     (  807.  ) 

The  only  remedy  which  v/ould  effect  any  significant  change,  according  to 

the  court,  was  mass  busing,  but  that  was  rejected  for  three  reasons.  First, 

the  time  and  distance  invdved  would  be  "impractical".    This  was  an  acceptable 

reason,  under  Swann,  for  rejecting  a  busing  remedy,  as  the  court  noted. 

i 

Second,  the  court  was  convinced  that  busing  would  accelerate  v/hite  flight 
and  leave  an  all-black  system  which,  according  the  premise  of  Brown,  would 
disadvantage  the  remaining  students.    Third,  the  Atlanta  community,  both 
black  and  white  elements,  opposed  busing.    The  court  placed  great  store  in 
the  fact  that  the  School  Boards  with  three  black  members,  including  Dr. 
Benjamin  Mays,  deeme?!  it  unrealistic  to  desegregate  further  and  that  .the 
Biracial  Committee,  chaired  by  a  black,  furnished  the  court  with  a  resolution 
praising  the  Board's  efforts  and  recor:ni3nding  no  further  action.  This 
demonstrates  Smith's  tendency  to  base  legal  judgments  at  least  partially  on 
community  opinion  and  interest. 

The  July,  1971  order  was  a  strong  rejection  of  busing.    It  is  not 
surprising  that  the  court  was  not  v/ell  disposed  tov/ard  the  Stolee  plan, 
which  called  for  a  considerable  amount  of  busing  to  implement  the  pairing 
proposals  contained  in  the  plan.    The  Stolee  plan,  it  will  be  recalled,  was- 
the  plaintiffs'  response  to  the  Appeals  Court  order  that  the  July.  1971 
order  be  vacated  and  that  plaintiffs  be  afforded  an  opportnity  to  present 
their  ov/n  plan. 

The  Stolee  Plan  of  Plaintiffs 

The  Stolee  plan  proposed  to  use  boundary  changes,  zoning,  conti;"JOus 
pairing,  and  non-contiguous  pairing  to  desegregate  the  schools.^    It  sought 
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to  eliminate  all  one-race  schools  and  assign  pupils  so  that  each  schools 
would  more  or  less  reflect  the  racial  makeup  of  vhe  system.    Schools  would 
have  between  54%  and  87%  black  enrollment.    The  plan  attempted  to  equalize 
the  burden  of  transferring  between  black  and  white  pupils. 

At  the  elementary  level  the  plan  had  three  parts.    The  first  part 
included  12  schools  where  existing  attendance  'iines  were  unchanged  because 
the  racial  percentages  within  those  schools  fell  within  the  general  range 
of  the  system's  racial  percentages.    The  second  part  proposed  to  desegregate 
47  schools  by  combining  adjoining  or  contiguous  zones  and  changing  the 
grade  structure  at  schools  within  the  newly  enlarged  area.    Typically,  one 
predominantly  white  and  one  or  rnore  predominantly  black  schools  would  be 
combined  in  a  group.    Only  a  portion  of  pupils  in  this  part  of  the  plan  would 
need  transportation.    The  third  part  used  similar  grouping  and  pairing 
techniques  with  schools  that  were  not  contiguous.    It  included  54  schools 
which  were  to  be  combined  into  22  groups.    Transportation  would  be  needed 
for  most  students  covered  by  this  part  of  the  plan. 

Middle  schools  and  junior  high  schools  would  be  desegregated  by  boundary 
changes  without  disturbing  the  grade  structure.    Ten  high  schools  would  be 
desegregated  by  redrawing  attendance  zones.    The  remaining  14  would  be 
desegregated  by  establishing  non-contiguous  attendance  areas  from  which 
students  would  be  transported  to  the  high  schools.    Stolee  estimated  that 
about  one-fourth  of  all  students  would  be  bused  under  the  plan.    The  School 
Board  estimated  that  closer  to  one-half  v;ould  be  bused.    The  differing 
estimates  were  the  r'^sult  of  varying  assumptions  and  troubled  the  court 
considerably  during  the  hearings  on  the  plan. 
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The  staff  desegregation  component  of  the  plan  was  minimal.  It 
provided  that  vacancies  be  filled  by  use  of  "reasonable,  nondiscriminatory 
and  reviewable  standards  and  procedures,"  that  written  qualifications  and 
evaluations  be  employed,  and  that  records  be  maintained  for  at  least  three 
years.    The  plan  established  a  presumption  chat  blacks  in  each  professional 
classification  should  reflect  the  percentage  of  black  teachers  in  the 
system  and  provided  for  an  affirmative  recruiting  effort  and  for  dismissals, 
demotions,  and  promotions  to  be  made  on  a  nondiscriminatory  basis. 

In  preparing  his  plan,  Stolee  drove  to  all  schools,  clocking  the  travel 
time  between  them.    There  was  general  resentment  toward  him  on  the  part  of 
the  school  system.    They  considered  him  an  outsider  who  constructed  a  plan 
with  virtually  no  knowledge  of  the  local  situation.    The  assistant  super- 
intendent, who  spearheaded  the  defendants'  planning  effort  called  Stolee's 

plan  "a  windshield  analysis"  in  reference  to  the  fact  that  he  "knew"  the 

5 

system  only  from  within  his  car.    Stolee  v/as  subject  to  intense  questioning, 
particularly  by  Judge  Smith,  in  the  hearing  on  the  plan  in  May,  1972. 

.  Hearings:    May  3-4,  1972 

Throughout  the  hearings  Judge  Smith  acted  more  like  an  opposing  lawyer 
cross-examining  witnesses  than  like  a  judge.    Particularly  on  the  first  day 
of  hearings,  v/hen  Stolee  was  a  witness.  Smith  spoke  far  more  than  either 
of  the  lead  attorneys.    He  questioned  witnesses  sharply,  paying  close  attention 
to  detail  and  often  putting  them  in  uncomfortable  positions  by  disclosing 
weaknesses  in  their  testimony.    Smith  interrupted  to  ask  questions  constantly, 
in  spite  of  his  concern  for  expediting  the  proceedings.    At  the  end  of  the 
first  day  he  said  he  would  try  not  to  talk  so  much  next  time,  but  the 
following  day  saw  him  back  in  the  posture  of  cross-examiner. 
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The  May  j^hearing  began  with  Smith  expressing  some  impatience  at  the 
parties'  inability  to  agree  out  of  court  on  the  issue  of  faculty  desegrega- 
tion.   He  had  delayed  the  hearing  at  the  insistence  of  counsel,  who  claimed 
they  were  on  the  verge  of  an  agreement.    Warren  Fortson,  attorney  for  the 
School  Board  states  that  an  agreement  was  not  reached. 

COURT:    Well,  I  am  trying  to  find  out  what  my  job  is,  that's  all,  and 
in  March  you  all  told  me  that  you  were  practically  95%  agreement  at  that 
time  and  if  I  would  put  that  case  off  one  more  time  that  by  the  time  we  got 
here  today  that  issue  would  be  gone. 

FORTSON:  That  is  on  the  administration.  Your  Honor? 

NABRIT:*   There  is  no  agreement,  Your  Honor,  that  is  the  answer.  That's 
where  we  stand. 

FORTSON:    On  the  question  of  the  administration,  Your  Honor,  we  have 
gone  forward  with  the  plan  that  was  presented  at  the  meeting  and  we  have 
incorporated  that,  whether  they  agree  with  it  or  not,  at  this  point  I  can't 
say,  sir. 

COURT:    Have   you  agreed  on  anything  except  to  put  this  case  off  for 
all  these  months? 

FORTSON:    The  only  thing  we  have  been  successful  on  agreeing  on  is  the 
Exhibits. 

COURT:    Well,  the  Court  is  at  fault  then  for  waiting  if  nothing  was 
happening;  but  I  was  led  to  believe  by  all  Counsel  that  considerable  progress 
was  being  made  and  please  put  the  case  off  for  another  month  and  I  would  do  it. 

*James  Nabrit  from  the  NAACP  Legal  Defense  Fund  in  Washington,  D.C.  was 
lead  counsel  for  plaintiffs  at  the  hearing.    Rindskopf  was  also  present. 
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FORTSON:    Your  Honor,  from  our  standpoint,  considerable  progress  was 
made,  it  was  made  insofar  as  the  second  issue  in  the  integration  of  the 
administration  was  concerned.    The  Board  feels  that  considerable  progress 
was  made,  we  met  with  the  Bi-racial  Committee  and  the  NAACP,  and  we  came  up 
with  what  we  thought  was  considerable  progress  coming  out  of  those  meetings. 
Whether  or  not  the  Plaintiffs*  Counsel— 

COURT:    What  issue  is  left  about  staff? 

FORTSON:    Maybe  Plaintiffs'  Counsel  could  tell  me  what  they  are  not 
pleased  with  and  what  they  want  the  Coiirt  to  do. 
NABRIT:    I  can  speak  in  general,  I  think. 

COURT:    I  want  you  to  speak  specifically  if  you  want  me  to  rule,  this 
is  like  some  great  big  bowl  of  jello,  I  have  to  find  out  what  I  have  to  rule 
on. 

NABRIT:    May  it  please  the  Court,  I  think  that  our  request  we  filed  in 
our  motion  in  December,  that  the  type  of  provisions  reco^nmended  in  Dr.  Stolee's 
plan  on  this  subject  are  what  we  are  seeking  (in)  relief. 

COURT:    What  is  it  that  he  has  in  his  plan  that  you  don't  now  have  from 
the  ci';y,  I'll  put  it  that  way.    It's  not  my  job  to  go  in  here  and  search 
thase  things  out,  it's  the  job  of  the  litigant  to  tell  me  what  he  wants  and 
what  is  wrong  with  what  (he)  has  and  that's  all  I'm  asking. 

Later,  after  Stolee  had  described  parts  of  his  plan.  Smith  objects  to 
the  plan  as  inattentive  to  the  patterns  of  neighborhood  in  Atlanta.^ 

COURT:    Well,  you  see,  the  problem  in  Atlanta  has  been  if  you  put  in  a 
plan  like  this  then  the  next  year  the  whole  situation  is  changed. 

STOLEE:    Yes,  Your  Honor.    I  would  not  propose  that  these  zones  be 
ordered  for  time  into  eternity. 
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COURT:    Well,  I  know  you  all  would  like  to  come  back  every  year  and 
have  use  redesegregate  what  is  resegregated, 

STOLEE:    I  suspect  the  school  system  could  make  proper  adjustments  as 
enrollments  require,  school  systems  all  over  the  country  have  been  doing  this 
for  years  on  the  basis  of  changes  of  residence. 

COURT:    Atlanta  has  been  too  for  about  ten  years,  this  is  the  point. 

The  following  exchange  between  Stolee  and  Smith  on  the  issue  of  white 
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flight  shows  Smith  in  his  cross-examiner  role: 

COURT:    Do  you  think  the  situation  in  Washington  where  it  is  9f>%  black 
is  good  or  bad  educationally? 

STOLEE:    I  believe  it  is  below,  considerably  below  best  education. 

COURT:    Well,  if  that  were  to  happen  to  Atlanta  I  assume  your  answer 
would  be  the  same  for  it. 

,  STOLEE:    As  far  as  expanding  beyond  the  city— 

COURT:    No,  if  it  turned  all  black. 

STOLEE:    Oh,  I  don't  know  that  it  is  going  to  turn  all  black. 
COURT:    Well,  I  don't  know  that  it's  going  to  stay  like  you  plan,  this 
is  my  problem.    You  have  an  excellent  plan— 
STOLEE:    Thank  you. 

COURT:    —but  what  assurance  do  I  have  that  it  will  lasi  from  September 
30th  to  the  next  school  year?   This  has  been  the  problem  for  thirteen  years 
with  this  case  and  everything  the  courts  have  tried  have  simply  ended  up  in 
destruction  with  racial  balance.    That  is  the  problem. 

STOLEE:    In  one  of  the  Exhibits,  Your  Honor,  that  presently  will  be 
discussed  shortly,  it  can  be  shown  that  this  trend  occurred  before  any 
significance,  the  trend  began  before  any  significant  desegregation  of  the 
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schools  occurred,  and  they  might  be  totally  unrelated. 

COURT:    Perhaps  if  this  had  been  done  in  1961  it  might  have  prevented 
it,  but  it  wasn't  done.    Now,  whose  fault  that  was  I  don't  know,  it  may  be 
the  Court's;  but  nobody  knew  what  you  were  supposed  to  do  in  '61  ind  I  am  not 
sure  we  do  in  '71.    Buz  the  fact  is  there,  so  you  needn't  say  it  shouldn't 
have  happened.    It  has.    Now  what  assurance  do  I  have  that  this  will  stop  it, 
that  is  the  problem  before  the  Court. 

When  Stolee  gets  to  the  details  of  the  busing  component.  Smith  pays 
close  attention  and  doesn't  let  anything  by  unquestioned.    One  thing  that 
particularly  troubles  the  judge  is  that  Stolee,  in  calculating  the  number 
of  students  needing  busing,  uses  a  standard  of  ]k  miles  but  counts  only 
those  students  whose  school  assignment  would  be  affected  by  the  plan.  Sm-ith 
objected  that  it  v/ould  be  a  denial  of  equal  protection  to  provide  free 
transportation  to  some  but  not  all  students  residing  more  tnan  Ih  miles 
from  school.    He  also  objected  on  the  grounds  that  it  would  not  be  politic 
to  run  a  school  system  that  way.    The  point  of  his  objection  is  that  if  all 
students  similarly  situated  were  to  bused,  Stolee' s  estimates  were  very  low.^ 

COURT:    Well,  again  I  suppose  it  is  what  we  were  talking  about  before 
lunch,  that  if  you  bus  one  you  have  to  bus  all  

STOLEE:    That's  a  legal  question.  Your  Honor. 

COURT:    That's  a  factual  question. 

STOLEE:    What  I  want  to  point  out  that  it  is  not  because  of  the 
desegregation  plan,  because  of  other  considerations  that  might  be— 

COURT:    I  don't  see  how  you  can  run  a  school  that  way  and  I  think  you 
agree  with  that. 

STOLEE:    I  have  seen  the  majority/minority  transfer  where  they  provide 
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busing  to  some  and  not  to  others.  I  am  not  aware  of  the  rules  on  that.  Your 
Honor. 

COURT:    Well,  I  am  talking  about  as  a  schoolman,  not  as  a  lawyer.  There 
would  be  hell  to  pay  with  the  patrons  is  what  I  am  saying. 

NABRIT:    Well,  we  were  discussing  this,  and  it  occurred  that  there  might 
be  ways  of  drawing  the  distinction  that  would  be  fair  and  racial,  so  we 
ought  not— 

COURT:    If  I  was  a  working  mother  and  they  were  carrying  somebody  else 
that  worked  at  the  place  I  did  to  school  and  I  lived  just  as  far  it  wouldn't 
be  racial  to  me,  that's  all  I  am  saying. 

On  the  subject  of  busing,  and  the  numbers  who  would  require  it  and  its 
cost.  Smith  becomes  very  frustrated  at  not  being  able  to  get  believable 
information.    Stolee,  as  nentioned,  underestimated  the  number  that  would 
need  busing,  and  the  defendants,  in  their  analysis  of  the  plan,  used  a 
standard  for  the  computation  tliat  inflated  the  number. 1° 

COURT:    The  reason  I  am  asking  these  questions,  I  understand  they  are 
going  to  tell  me  that  55,000  students  are  to  be  bused,  you  tell  me  that 
23,000  are;  and  as  in  most  cases  it  is  somewhere  in  betv/een  that  the  truth 
is,  and  that  is  the  figure  I  am  not  going  to  get  from  either  one  of  you,  I 
can  tell  that  right  now. 

COURT:  How  many  pupils  do  they  transport  in  that  county? 

STOLEE:  Duval  1  County,  35,120. 

NABRIT:  What  year  was  that? 

STOLEE:  That  was  for  the  1970-71  school  year. 

COURT:  Well  that  number  of  buses  doesn't  gee-haw  exactly  with  yours, 
does  it?* 
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STOLEE:    Excuse  me,  sir? 

COURT:    For  23,000  pupils  you  say  Atlanta  would  have  to  have  100  buses; 
for  35,000  they  have  250. 

STOLEE:    I  am  looking  for  the  average  number  of  trips.    Duval 1  County, 
they  are  getting  average  of  2,8  one-way  trips. 

COURT:    Which  is  right  on  the  money  for  your  average. 

STOLEE:    Yes,  sir,  just  about. 

COURT:    So,  obviously  your  figure  of  100  buses  is  low  if  Atlanta  is 
anything  comparable  to  Duval  1. 

STOLEE:    Yes,  the  figures,  as  you  say,  they  don't  gee-haw. 

COURT:    No.    And  the  true  figure  in  Atlanta  is  not  23,000  but  probably 
closer  to  35,000,  that's  what  is  so  frustrating  about  these  things  and  courts 
aren't  set  up,  I'm  not  a  busman.    I  can^t  be  an  expert  on  the  cost  of  buses 
and  every  other  thing  under  the  sun,  and  how  am  I  going  to  find  out  the 
truth? 

Earlier,  on  the  subject  of  school  capacity.  Smith  had  expressed  a  similar, 
frustration  at  not  having  the  knowledge  on  the  basis  of  which  to  rule: 

COURT:    In  othe!-  words,  the  question  is  not  bodies  in  a  room  but  teachers 
per  body,  is  that  right?   Okay,  that's  all  I  want  to  know.    Judge  Bell  has 
said  we're  all  going  to  have  a  leave  of  absence  to  go  to  Harvard  Business 
School  to  run  these  factories  and  everything  before  we  can  continue.  We 
may. have  to  have  a  Graduate  School  of  Education  at  Miami,  maybe. 

STOLEE:    I  will  be  happy  to  have  you. 

COURT:    If  I  have  to  go  it  would  suit  me  to  go  to  Miami— in  the  winter 
quarter. 
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When  the  subject  turns  to  the  capital  costs  of  buses  and  amortization 
Smith  really  feels  at  a  loss,  although  through  it  all  he  is  very  astute— 
always  asking  the  right  questions  and  exposing  the  weaknesses  in  Stolee's 
arguments.    Reflecting  on  his  Harvard  Business  School  comment  he  says  at 
this  point:    "Now  I  have  to  go  to  school  and  become  a  CP. A."  12 

Smith  discovered  other  ways  in  which  Stolee  had  made  his  plan  look 
better  than  it  was.    For  example  Stolee  had  based  his  calculations  on  having 
buses  that  were  always  full  to  capacity  and  that  traveled  only  from  point 
to  point,  never  stopping  at  pick-up  points  along  the  way.    Under  more 
realistic  conditions  the  number  of  buses  would  be  greater  and  the  trips 
longer. 

COURT:    It  would  take  more  time  and  more  buses,  isn't  that  right,  Dr. 

Stolee  It  is  obvious  to  me  because  he  takes  the  number  of  pupils  and 

divides  then  by  seventy-eight  and  runs  them  2.8  turns  and  it  is  full  all 
the  time.    Well  the  buses  don't  run  that  way. 

RINDSKOPF:  I'm  afraid  I--Your  Honor,  v/hen  you  use  averages,  when  you 
make  estimates,  you  have  to  use  this— 

COURT:    He  makes  no  discount  for  that  in  his  calculation. 

COURT:    I  am  not  being  overly  critical,  but  I  would  not  make  a  finding 

of  fact  that  you  could  move  pupils  in  his  plan  in  100  buses  And  this 

witness',  figures  are  all  minimum,  that  is  the  least  time  you  could  go  from 
one  school  to  another— that  is  loaded,  ready  to  go,  start  the  timer,  go  to 
the  place,  stop  the  timer. 

Smith's  other  pet  peave,  in  addition  to  the  cloudiness  of  the  legal 
issues  involved  and  the  inability  to  adjudicate  on  a  factual  basis,  is  the 
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use  of  "experts"  to  "prove"  what  comnon  sense  v/ould  tell  in  far  less  time. 
In  one  particular  situation  Nabrit,  counsel  for  the  plaintiffs,  was  trying, 
to  show  that  segregated  schools  cause  segregated  housing  patterns,  which  in 
turn  cause  segregated  schools.    He  iiid  he  v/ould  have  experts  testify  to 
that  effect. 

COURT:    That's  what  bothers  me  is  that  the  school  decisions  do  affect 
the  neighborhood  and  they  have  affected  the  neighborhoods  in  Atlanta,  that's 
what  bothers  the  Court. 

NABRIT:    But  the  type  of  affect  I'm  talking  about  is  dual  school  systems 
help  segregate  housing  and  this  is  an  example  and  v;e  are  going  to  have 
testimony  to  that  effect  from  experts  on  the  subject. 

COURT:    You  needn't  offer  any  expert.  I  know  that  if  there  is  an  all- 
black  school  and  an  all-white  school  here  you  are  more  likely  to  have  whites 
in  the  white  attendance  zone  and  blacks  in  the  black  even  if  you  changed 
them  overnight.    That's  common  sense.    You  don't  have  to  prove  that  by 
anybody,  that's  one  of  the  problems;  but  I  don't  know  one  thing  the  School 
Board  can  do  about  that  in  terms  of  making  people  stay  where  they  live. 

NABRIT:    Integrate  the  schools,  Judge,  this  is  the  kind— 

COURT:    Well,  the  correlary  to  your  statement  is  that  if  you  have  a 
70%  black  school  here  the  30%  are  liable  to  move  out.    They  shouldn't,  but 
they  do.    Again  that  is  common  sense  and  you  don't  have  to  have  an  expert 
to  prove  it. 

NABRIT:    It  seems  to  me  that  common  sense  can  be  helpful  but  it  also 
can  be  misleading. 

COURT:    Well,  you  want  to  use  it  for  one  proposition  and  discard  it  for 
the  other,  and  it  doesn't  take  a  judge  or  lawyer  to  prove  both  statements, 
yours  and  mine. 
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Smith's  impatience  with  experts  surfaced  the  following  day  when  plaintiffs 
called  their  second  principal  expert.  Dr.  Karl  Taeuber,  Chairman  of  the 
Department  of  Sociology  at  the  L.iiversity  of  Wisconsin.    Taeuber's  specialty 
is  population  studies  with  particular  attention  to  black  population  and  the 
patterns  of  migration.    Plaintiffs  called  upon  Taeuber  to  demonstrate  that 
school  desegregation  was  not  a  cause  of  white  flight,  and  that  white  flight 
would  occur  with  or  without  desegregation.    His  testimony  was  intended  to 
nullify  Smith's  major  objection  to  the  plan--that  it  would  accelerate  white 
flight.    Taeuber,  in  his  academic  research,  had  developed  a  segregation  index 
by  which  the  degree  of  housing  segregation  in  a  city  could  be  captured  by 
a  single  number  from  0-100.    He  had  recently  applied  the  index  to  school 
segregation  as  well.    Smith  listened  carefully  as  Taeuber  explained  how  the 
index  was  constructed  and  asked  Taeuber  questions  until  he  was  sure  he  under- 
stood.   Then  he  suddenly  became  impatient,  wondering  about  the  relevance  of 
the  testimony.^ ^ 

COURT:  Let  me  interrupt  a  minute,  in  the  interest  of  time.  If  this 
witness  is  here  to  show  that  Atlanta  is  crowded  with  blacks  and  that  most 
large  cities  in  the  country  are,  I  accept  that. 

FORTSON:    If  Your  Honor  please,  if  I  could  carry  that  one  still  further, 
if  he  is  htre  to  show  that  under  Dr.  Stolee's  plan  by  moving  these  pupils 
around  we  would  have  a  good  looking  index  figure  as  opposed  to  a  worse  one 
than  we  have  now,  I  will  stipulate  that  and  we  can  dispense  with  the  rest  of 
the  testimony. 

COURT:    Well,  again,  I  ask  counsel  what  does  this  have  to  do  with  our 

case? 

NABRIT:    Well,  I  will  try  to  move  along. 
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COURT:    Before  you  move  along,  tell  me  what  is  relevant  about  it? 

NABRIT:    I'm  trying  to  build  up  to  establish  the  basis  for  him  to  talk 
about  that  subject. 

COURT:    Just  ask  him  now  because  that's  the  only  relevance  I  can  see  to 
all  this. 

COURT:    All  of  these  are  admitted,  there  is  no  question  about  it. 

Atlanta  is  black,  Atlanta  is  segregated  and  so  is  every  other  major 
city  in  the  United  States.    I  don't  know  what  to  do  about  it  and  apparently 
the  witness  won't  until  he  finishes  his  next  project. 

Finally  Smith  gets  the  witness  to  state  the  point  of  his  testimony  as 
it  relates  to  the  case: 

TAEUBER:    The  point  is  simply  that  the  rate  at  which  the  whites  are 
coming  into  the  city  does  not  seerri  to  be  related  to  the  degree  of  desegregation 
achieved  as  of  1967. 

COURT:    In  other  words,  if  Atlanta  is  going  all  black,  whatever  the 
Court  does  won't  have  anything  to  do  with  it,  is  you  conclusion? 

TAEUBER:    That  is  the  essence  of  testimony  

The  same  thing  happened  all  over  again  with  the  plaintiffs'  next  expert 
witness,  Martin  Sloane,  an  attorney  and  Assistant  Staff  Director  of  the  U.S. 
Commission  on  Civil  Rights.    His  specialty  was  housing  discrimination  and 
he  was  brought  by  plaintiffs  to  testify  that  public  and  private  action  has 
contributed  to  housing  segregation.    Judge  Smith  says  that  if  this  is  the 
purpose  of  the  testimony  then  he  will  simply  accept  it  and  the  witness  need 
not  testify.    School  Board  attorney  Fortson  again  says  he  is  willing  to 
stipulate  that  past  government  discriminatory  actions  has  contributed  to 
racial  segregation  and  that  furthermore,  if  Nabrit  would  tell  him  what 
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plaintiffs  intend  to  show  with  the  remaining  witnesses  that  chances  are  he 

win  stipulate  that  as  well  because  "I  don't  think  it  has  anything  to  do  with 

the  central  issue  in  this  case."^^ 

Smith  then  asked  Nabrit  to  state  in  his  place  what  he  expected  to  prove 

by  the  present  witness.    Nabrit  hesitated  and  said  there  were  a  number  of 

facts,  to  which  Smith  replied:  "Well,  state  them,  every  lawyer  ought  to  be 

able  to  do  that  Don't  describe  them,  name  the  facts,  Counselor,    This  is 

very  simple,  it's  done  in  every  case  I  have  ever  tried,  could  have  been 

done  during  the  four  months  you  all  have  been  fiddling  around,"  Nabrit 

protests  that  the  disadvantage  of  such  a  procedure  is  that  he  cannot  speak 

18 

on  the  issues  as  well  as  his  witnesses  could.    Smith  retorted: 

I  know,  but  we  don*t  just  cafl  in  a  bunch  of  experts 
and  explore  around.    You  are  supposed  to  put  him  up  for 
a  particular  purpose  and  I'm  not  required  to  let  you 
parade  one  hundred  witnesses  in  here  if  they  are  not 
relevant  to  the  issue. 

Plaintiffs  called  only  three  more  witnesses  for  very  short  testimony. 

Following  that,  Fortson  called  two  witnesses,  both  from  the  APSS,  to  testify 

against  the  Stolee  plan.    They  objected  to  Stolee's  estimates  of  the  number 

of  students  requiring  busing  and  thus  of  the  cost  of  the  plan.    They  also 

argued  that  the  plan  would  be  counterproductive,  by  encouraging  whites  to 

leave  the  school  system* 

The  District  Court  Order  of  June  8,  1972 

Needless  to  say,  the  plaintiffs'  experts  did  not  change  the  court's 
mind  about  the  efficacy  and  desirability  of  a  busing  plan  for  Atlanta.  This 
unpublished  order  of  the  court  shows  a  remarkable  ability  to  use  testimony 
from  the  hearings  in  all  its  detail  to  support  the  court's  contention.  In 
particular,  the  court  stood  the  expert  testimony  of  Taeuber  and  Sloane  or. 
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its  head  and  used  it  to  justify  l  rejection  of  the  Stolee  plan. 

The  order  begins  with  a  detailed  account  of  the  cost  of  the  plan, 

complete  with  calculations  and  an  estimate  of  the  tax  levy  that  would  be 

required  to  implement  the  plan.    As  in  1971,  the  court's  prime  objection  to 

the  plan  is  that  it  would  foster  white  flight. 

The  Stolee  plan  is  "workable  in  the  sense  that  it  can  be 
put  into  operation  by  the  reassignment  of  the  pupils 
involved  and  the  expenditure  of  the  sums  indicated.  It 
is  "feasible"  in  the  sense  that  it  apparently  is  a  sound 
approach  to  the  problem  of  redistributing  both  Black  and 
white  pupils  on  an  equal  basis  so  as  to  create  a  more  nearly 
perfect  racial  mix.    There  is  no  question  that  Atlanta  would 
"score  well"  on  September  1,  1972,  if  it  is  adopted.  The 
concern  of  the  Court  is  September  1,  1973,  if  such  course 
is  taken.    Thus,  it  is  the  "reasonableness"  of  the  plan 
and  whether  it  is  constitutionally  required  or  desirable 
that  troubles  the  Court.  (10) 

The  court  cleverly  uses  the  plaintiffs'  expert  testimony  to  show  both 

points—that  the  plan  is  neither  constitutionally  required  nor  desirable. 

Without  citing  Sloane's  testimony  on  housing  discrimination,  the  Court  claims 

.  that  the  Stolee  plan  is  not  constitutionally  required  because  existing 

segregation  is  de  facto—a  result  of  private  and  public  actions  to  promote 

housing  segregation  in  Atlanta  and  its  suburbs  and  the  consequent  population 

shifts  and  resegregation.    The  court  addresses  the  question  of  desirability 

in  Taeuber's  own  terms,  using  his  school  segregation  indexes  for  various 

cities  to  demonstrate  the  following  points: 

"that  Atlanta's  scores  on  both  housing  and  school  segregation  are  not 
much  different  than  the  average,  or  even  the  best,  city; 

—that  the  school  index  has  improved  much  more  in  the  last  decade  than 
the  housing  index; 

—that  the  better  the  school  index  in  a  city,  the  smaller  the  black 
enrollment.    Atlanta's  school  score  is  better  than  the  majority  of 
cities  with  black  school  enrollment  over  50?^^;  and 

—that  the  cities  with  the  best  school  scores,  i.e.  the  most  integration 
have  experienced  a  marked  increase  in  black  population,  e.e.  white  flight. 
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Thus  the  court  rejects  Taeuber's  view  that  school  orders  have  no  impact  on 
white  flight  and  claims  that  "Substantial  integration,  even  though  imperfect, 
is  preferable  to  an  all-Black  system  or  none  at  all  (15)." 

The  court  then  addresses  the  question  of  when  a  system  must  be  considered 
unitary.    Only  if  "each  and  every  school -house  must  be  separately  desegregated 
at  least  one  time  before  a  system  is  legally  unitary"  would  a  plan  such  as 
Stolee's  be  required,  regardless  of  its  consequences.    "However,  where  a 
substantial  good  faith  local  effort  has  been  made  and  the  system  has  been 
declared  unitary  through  successive  court  orders,  at  some  point  the  process 
should  end  This  is  inherent  in  the  language  of  Swann  (15-16)." 

The  court  concludes: 

It  serves  no  purpose  to  reiterate  the  findings  of  the  July  28, 
1971,  order.    Because  Atlanta  has  long  since  been  a  "genuinely 
non-discriminatory"  unitary  system;  because  it  has  been  a  "de 
facto"  city  since  at  least  1967;  because  its  imperfection  is 
aue  to  causes  beyond  the  control  of  the  Board;  because  no 
"state-action"  is  involved  any  longer;  and  because  Atlanta 
will  most  likely  evolve  into  an  all -black  system  if  the 
plaintiffs*  plan  for  busing  is  adopted,. it  is  again  rejected  (15). 
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IV.    Remedy- framing  under  Rule  23(e)--'the  Settlement  Approach 
The  First  Attempt  at  Settlement 

It  was  in  October,  1972  that  Circuit  Court  Judge  Griffin  Bell  urged 
Atlanta  businessmen  to  try  to  settle  the  case  out  of  court.  Afterwards, 
business  leaders  approached  their  two  representatives  on  the  School  Board 
and  asked  them  to  get  something  going.    Not  knowing  quite  how  to  begin,  the 
board  members  set  up  a  meeting  with  Lyndon  Wade,  the  Biracial  Committee 
chairman,  Lonnie  King,  president  of  the  Atlanta  NAACP,  and  Jesse  Hill,  a 
leading  black  spokesman  and  Chamber  of  Commerce  president.^  The  two  board 
members  next  sought  designation  as  a  School  Board  negotiating  committee. 
Board  chairmen  Benjamin  Mays  was  much  in  favor  of  beginning  negotiations. 
Since  the  Board  committee  structure  was  informal,  the  negotiating  committee 
met  as  an  informal,  ad-hoc  committee,    Othar  board  members  wanted  to 
participate  and  were  allowed  to,  despite  the  fact  that  some  of  the  more 
conservative  members  were  opposed  to  compromise  and  were  thus  a  detriment 
to  negotiation  proceedings. 

The  Court  asked  Lyndon  Wade  to  mediate  in  the  negotiations,  which  at 
first  involved  only  local  NAACP  officials.    Throughout  the  negotiations 
Wade  encouraged  the  parties  to  get  together,  called  the  meetings  and  presided 
over  them.    The  Biracial  Committee  held  no  meetings  with  the  Court,  but 
Wade  kept  Judges  Smith  and  Henderson  informed  about  the  progress  of 
negotiations.    A  court  order  was  obtained  to  permit  the  meetings  to  be 
conducted  privately.    Prior. to  the  order,  some  members  of  the  Board  had 
refused  to  meet  privately  becausa  School  Board  meetings,  by  law,  were  public 
meetings. 
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After  a  short  time  negotiations  began  to  include  attorneys  from  both 
sides—Warren  Fortson  for  the  School  Board  and  Elizabeth  Rindskopf  and 
James  Nabrit  for  the  plaintiffs.    Rindskopf  was  from  a  local  firm  that 
reprsented  the  NAACP  Legal  Defense  Fund;  Nabrit  was  from  the  Fund's 
Washington  office.    Margie  Hames,  an  attorney  who  was  representing  the 
same  plaintiff  class  in  the  "metro"  suit  that  had  been  filed  in  1972,  was 
excluded  from  the  negotiations  because  it  was  felt  she  would  be  unwilling  to 
negotiate  on  many  of  the  issues  involved.     Also  excluded  was  Superintendent 
Letson,  viev/ed  by  many  as  an  arch  conservative.     Letson  did  not  favor  the 
negotiations  .  because  he  wanted  to   persist  in  the  attempt  to  get 

the  system  declared  unitary.    According  to  one  board  member,  Letson  threw 
roadblocks  in  the  way  of  their  meetings  any  way  that  he  could. ^ 

The  talks  quickly  centered  on  three  issues:    students,  teachers,  and 
administration.    At  this  time  106  of  the  system's  153  schools  v/ere  segregated, 
meaning  they  had  more  than  90%  of  one  race.    81  of  those  106  had  never  been 
desegregated.    (The  others  had  either  resegregated  or  had  been  built  since 
1967  under  court  supervision.)    58%  of  the  white  pupils  and  only  19%  of 
black  pupils  attended  desegregated  schools. ^   Although  the  student  body  was 
nearly  80%  black,  the  teaching  faculty  was  about  50%  black  and  the  adminis- 
trative staff  only  20%  black.    In  addition,  most  black  teachers  were  assigned 
to  the  identifiably  black  schools.    The  parties  began  negotiations  on  these 
issues  without  an  indication  from  the  court  as  to  what  would  consitute  an 
acceptable  outcome.    In  fact  for  the  district  court,  the  fact  per  se  of  a 
compromised  agreement  would  be  a  major  step  toward  acceptance.    The  parties 
realized  at  the  time  that  the  District  Court  would  be  likely  to  approve 
whatever  settlement  were  to  result,  although  they  were  far  less  certain 
of  obtaining  Circuit  Court  approval.^ 


EKLC 


607 


-52- 


There  soon  emerged  a  split  between  the  local  and  national  NAACP  over 
busing.  The  national  group  favored  extensive  busing  such  as  the  Stolee  Plan 
proposed.  The  local  group,  eager  to  end  the  lengthy  lawsuit  and  not  willing 
to  believe  that  transporting  black  children  10  miles  from  a  90%  black  scnool 
to  a  75%  black  school  was  sensible,  was  not  committed  to  large-scale  busing. 
Black  community  opposition  to  busing,  which  blacks  knew  meant  busing  black 
children,  also  shaped  the  local  faction's  attitude  toward  busing. 

As  mentioned  in  section  II,  Lonnie  King  hired  his  own  lawayer,  Spaulding, 

to  assure  that  the  local  view  would  be  represented,  and  the  two  of  them 

began  to  meet  with  the  School  Board  to  the  exclusion  of  LDF  attorneys. 

Spaulding,  a  young  black  lawyer  who  had  idolized  Howard  Moore  and  other  LDF 

attorneys,  soon  found  himself  in  the  strange  position  of  opposing  their  views,  ' 

Spaulding  said  he  took  the  job  as  King's  lawyer  because  of  his  beliefs  that 

busing  can  be  destructive  and  that  physical  integration  is  not  always 

necessary  to  acccomplish  educational  objectives.    He  had  worked  briefly  for 

CORE,  which  later  submitted  a  ^'lan  for  Atlanta's  schools  opposing  busing 

and  'favoring  community-controlled  neighborhood  schools.    Spaulding  entered 

the  litigation  with  the  additional  belief  that  the  school  administration 

was  insensitive  to  the  real  issues  of  educating  children  and  that  some 

8 

changes  were  needed  at  the  top. 

Spaulding  filed  a  motion  to  have  himself  substituted  as  plaintiffs' 
counsel,  after  obtaining  signatures  from  some  of  the  named  plaintiffs.    A  panel 
of  judges  approved  adding,  rather  than  substituting,  Spaulding  as  counsel. 
Two  days  later  Spaulding  appeared  at  the  Circuit  Court  in  New  Orleans  to 
support  the  plan  that  the  local  NAACP  faction  and  the  School  Board  committee 
had  agreed  on  and  which  the  Board  had  approved  by  a  6-2  vote.    The  plan 
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involved  some  school  closings,  majority- to-minorUy  transfers,  and  the 
appointn\erit  of  a  black  superintendent.    Fortson,  the  School  Board  attorney, 
recalled  that  the  defendants  had  entered  Into  negotiations  knowing  that  the 
appointment  of  a  black  superintendent  would  be  one  of  the  terms  of  the 
agreement.    According  to  Fortson,  Letson  was  "recalcitrant"  and  could  not 
bring  himself  to  do  what  had  to  be  done.    Every  desegregation  proposal  would 
be  called  "educationally  unsound"  by  Letson.    A  movement  had  started  to 
replace  Letson  with  a  black  even  before  negotiations  began. ^ 

The  Fifth  Circuit  refused  to  adopt  the  plan  because  of  "class  representation 
complications"  and  sent  the  case  back  for  a  second  attempt  at  settlement. (469  F.2d 
1067)    It  ordered  that  the  lower  court  "hold  such  hearings  as  may  be  required 
to  enable  the  Court  to  determine  the  present  status  of  the  class  or  classes 
in  this  litigation  and  the  status  of  legal  representation  thereof  under 
Fed. R. Civ. P.  23(d)    and  ordered  the  APSS  to  submit. a  new  plan  covering 
student  assignments  and  faculty  desegregation.    The  court  ordered  that 
particular  attention  be  given  to  teacher  desegregation  in  light  of  defendant's 
admission  that  the  original  order  to  comply  with  Singleton  nad  never  been 
fully  implemented. 

Pursuant  to  the  remand  the  District  Court  conducted  a  one-day  hearing 
in  December,  1972.    First  the  issue  of  class  was  resolved:^^ 

JUDGE  SMITH:    The  Fifth  Circuit  directed  that  we  hold  such  hearings  as 
may  be  required  to  enable  the  Court  to  determine  the  present  status  of 
the  class. 

I  do  not  understand  what  that  means--do  you?    You  have  had  a  lot  of 
private  conferences  with  the  Fifth  Circuit,  could  you  enlighten  us  on 
what  that  means? 
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FORTSON:    If  Your  Honor  please,  sometime  while  we  were  trying  to  meet 
the  Court's  mandate  for  the  27th  deadline,  there  arose  a  dispute  between  the 
members  of  the  plaintiff  as  to  who  was  representing  whom, 

JUDGE  SMITH:    That's  not  what  that  says,  that  is  the  next  clause. 

FORTSON:    Yes,  sir,  I  understand  that;  but  in  the  hearing  at  the 
Fifth  Circuit  a  question  arose  out  of  that  as  to  which  one  of  the  two  legal 
counsel  were  representing  the  class  and  the  other  counsel  represent  another 
portion  of  the  class. 

JUDGE  SMITH:    Well,  isn^t  the  class  the  parents  of  all  black  children 
in  the  Atlanta  School  District? 

FORTSON:    The  class,  I  think,  would  be  all  the  black  children  in  the 
Atlanta  School  System. 

JUDGE  SMITH:    Well,  either  way  it  is  not  27  people,  or  9  people  or  15 
people,  it  is  50,000. 

FORTSON:    Yes,  sir,  and  of  course,  my  reason  for  raising  is  that  it  is 
irrelevant  to  us  who  represents  who,  so  we  have  nothing  further  to  say  about 
it.    With  that  I  would  simply  defer  to  the  counsel  here  for  the  plaintiff 
and  let  them  thrash  that  out,  sir. 

JUDGE  SMITH:    Well  the  Court's  question  related  to  the  phrase  "to 
determine  the  present  status  of  the  class  or  classes."    There  isn't  but  one 
class,  is  there?    Isn't  it  either  the  black  children  or  parents  of  black 
children  in  the  Atlanta  public  schools? 
FORTON:  That's  my  understanding. 

JUDGE  SMITH:    That's  all  of  them.    Well,  does  everybody  agree  that  is 
who  the  class  is? 

FORTSON:    Yes,  sir^  we  do. 
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JUDGE  SMITH:    All  right. 

MR.'  MOORt:    We  do  ce-tainly  agree.    The  plaintiffs  certainly  agree  that 
is  wnat  the  class  is. 

Next,  they  grapple  with  the  issue  of  class  representation.  Howard 
Moore,  LDF  attorney,  states  that  the  conflict  has  been  resolved.  Spaulding's 
motion  to  be  substituted  as  counsel  has  been  withdrawn  and  replaced  with  a 
notion  to  hf.ve  him  added.  The  attorneys  are  In  agreement  that  Moore,  Rindskopf, 
and  Spauld^ng  are  all  three  representing  the  plaintiffs.    Judge  Smith  asks 
if  there  Is  anyone  in  attendance  from  the  plaintiff  class  that  objects  to 
representation  by  those  three  attorneys.    Margie  Hames,  who  represents  the 
plaintiffs  in  the  metro  suit,  speaks  up  to  protect  her  interests  in  that 
suit.    An  Interesting  discussion  ensues  about  the  roles  of  lawyers  vis  a  vis 
plaintiffs: 

MOORE:    Which  plaintiffs  do  you'  represent? 
HAMES:    The  twenty-six  parents,  black  parents. 
MOORE:    We  filed  a  notice  of  adding  counsel,  and  we  would  like  the 
recdrd  to  indicate  that  Mrs.  Margie  Hames  is  not  our  counsel,  nor  does  she 
represent  any  of  the  name  plaintiffs  or  members  of  the  class  in  the  presently 
existing  lawsuit. 

SMITH:    Well,  if  they  are  black  parents  of  any  child  in  the  Atlanta 
public  schools,  aren't  they  members  of  the  plaintiff  class?   This  is  what  is 
bothering  me. 

MOORE:    Not  necessarily. 

SMITH:  No? 

MOORE:    Not  for  the  purposes  of  the  litigation,  because  they  only  have 
standing  in  this  particular  case  If  representation  of  existing  plaintiffs 
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is  not  adequate;  and  there  has  been  no  demonstration  at  any  time  that  repre- 
sentation of  the  existing  plaintiffs  in  this  case  is  not  adequate  or  that  the 
existing  plaintiffs  cannot  adequately  represent  the  interests  of  the  class. 

SMITH:    Well,  I  assume  what  Mrs.  riames*  fear  is  that  they  will  be 
bound  by  the  suit,  and  she  doesn't  want  to  be,  want  her  clients  bound-*she 
may  or  may  not.    Of  course,  in  this  district  the  way  the  class  action  is 
worked,  1f  they  win,  everybody  claims  they  are  in  it;  If  they  lose,  they 
claim  they  are  not.    This  is  the  way  it  has  run  so  far. 

KOORE:    Actually  the  plaintiffs  that  Mrs.  Names  represents  have  no 
interest  that  would  be  precluded  by  this  particular  lawsuit,  because  this 
lawsuit  is  a  suit  to  end  racism  in  our  public  school  system;  and  no  other 
lawsuit  that  doesn't  have  conconiitent  purpose-- 

JUDGE  SMITH:    This  is  true,  but  it  is  a  question  of  who  has  the  right 
to  control  it.    These  school  suits,  I  suppose  v/elfare  suits  too.  Judge 
Henderson  and  I  were  discussing  it,  are  the  only  cases  really  run  by  the 
lawyers  and  not  by  the  class. 

MOORE:    I  differ  to  that. 

JUDGE  HENDERSON:    Most  envious  position  in  the  world.    I  don't  know  of 
another  lawyer  in  the  whole  country  that  can  control  litigation  like  can 
be  controlled  in  this  case.    I  am  not  saying  that  no  organization  or  no  group 
of  people  cannot  furnish  legal  representation  for  individual  plaintiffs  or 
for  a  class  of  plaintiffs;  but  I  think  we  would  all  have  to  recognize,  to 
be  perfectly  honest,  that  his  has  always  been  litigation  controlled  by  the 
lawyers  and  not  by  the  class  itself.    I  strongly  suspect  that  is  one  of  the 
reasons  this  dispute  came  up  in  the  Fifth  Circuit. 

MOORE:    That  is  not  so  
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MOORE:  •••the  named  plaintiffs  are  members  of  the  class  that  partici- 
pated In  the  formulation  of  the  approach  to  this  case  at  virtually  every  step. 
Control  with  respect  to  a  case  and  control  with  respect  to  counsel  Is  a  matter 
of  practicality, that  counsel  of  necessity  has  to  make  those  decisions  which 
he  as  a  lawyer  Is  forced  to  make;  wherein  the  particular  litigants  may  make 
those  suggestions  or  approaches  to  the  case  that  they  feel  would  bring  them 
the  relief  they  seek. 

In  terms  of  practicality,  division  of  It  has  been  Ideal,  there  has  never 
been  any  antagonism  between  members  of  the  class  In  this  case,  because  there 
has  never  been  any  black  people  in  this  city  who  said  they  wanted  a  racially 
integrated  (sic)  school  system. 

JUDGE  SMITH:    Well,  of  course,  I  am  confident  in  the  earlier  years  it 
was  different,  but  since  we  have  been  in  the  case,  we  haven't  seen  a  member 
of  the  class, 

HOORE:    Well,  that  happens  a  lot  of  time,  shareholders  suit,  members 
of  t.ie  ciass  don't  necessarily  come  in^ 

JUDGE  SMITH:    They  haven't  been  in  the  courtroom,  they  haven't  testified 

as  witnesses  or  anything.    I  wouldn't  know  a  member  of  the  class  if  I  saw  him. 

Having  resolved  who  the  class  is  and  which  attorneys  will 
represent  the  plaintiffs.  Smith  turns  to  the  issue  of  settlement.  It 

seems  to  be  his  view  that  a  settlement  between  parties  would  eliminate  the 
need  for  a  trial  on  the  .merits.    He  orders  the  parties  to  compile  c  list  of 
one-race  schools  and  schools  out  of  compliance  with  the  Singleton  faculty 

order  because  those  would  be  the  focus  of  the  court  in  the  event  that  there 
12 

were  no  settlement: 

...we  would  hope  that  you  all  can  make  your  peace;  but  if  you 
can't,  we  want  to  know  what  we  have  to  do  factually  in  order  to 
come  up  with  a  final  order  in  the  case.    As  I  see  it,  absent  an  agree- 
ment,       we  would  be  zeroing  in  on  these  two  groups  of  schools... 

613 

o 

ERIC 


-S8- 

Moore  then  raises  the  dddltlondl  point  that  the  court  should  concern 
itself  not  only  with  the  roclal  distribution  of  the  foculty  but  with  quality 
as  well»  to  insure  that  the  best  black  tt^chers  aren't  put  In  the  white 
schools.    That  causes  Smith  to  state  what  he  sees  to  be  the  limits  to 
court  involvement  in  remedy- framing: 

JUDGE  SMITH:    Well.of  course,  I  think  in  retrospect  that  thii  is  what 
the  emphasis  should  have  been  on  all  the  time  In  school  litigation.  They 
should  have  been  talking  about  equal  protection  the  sense  of  equal  quality, 
equal  opportunity,  equal  good  schools;  this  Is  what  the  courts  should  have 
been  doing  instead  of  fretting  around  with  all  this  other  stuff. 

MOORE:    But  that  was  the  law  since  1896,  I  mean.  It  was  never  complied 

with. 

JUDGE  SMITH:    Well,  that's  what  should  have  boon  being  done  in  those 
past  ten  years  instead  of  all  these  things  we  have  been  doing.    I  think 
legally  there  would  be  a  firm  basis  for  it,      to  say  we  are  going  to  require, 
i/e.,  the  courts  are  going  to  require  absolute  equality  \/hen  it  comes  to 
quality  education,  then  throw  your  freedom  of  choice  on  there  ond  we  would 
have  had  something  working—but  the  horse  is  out  of  the  barn. 

MOORE:    You  might  not  have  had  Brown  against  the  Board  or  Education. 

JUDGE  SMITH:    Yes,  but  so  far  as  I  know  I  don't  krow  any  authority  that 
would  require  us  to  say  that  teacher  number  4,062  is  not  equal  to  teacher 
number  2,023,  and  therefore,  she  cannot  be  assigned  to  school  number  102, 
I  just  don't  see  how  we  can  do  that. 

(Moore  argues  that  the  Court  should  take  quality  of  teachers  into 
consideration  when  judging  whether  there  is  discrimination  In  teacher 
assignment  practices.) 
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JUDGE  HENDERSON:   How  do  you  propose  we  resolve  that,  Mr.  Moore?  How 
do  we  do  It,  go  one  by  one? 

MOORE:   Well,  I  think  the  mechanics  of  It  Isn't  as  Important  as  the 
principle,  and  as  I  stand  here  now,  I  am  not  suro-- 

JUDGE  SMITH:    We  understand  the  principle  and  I  agree  with  you  one 
hundred  percent,  and  I  an  ready  now  to  tell  them  not  to  do  1t;  but  I  am  not 
wining  to  come  back  here  day  after  day  and  decide  whether  one  of  those  5,000 
teachers  Is  better  than  another  one  by  way  of  enforcement. 

JUDGE  SMITH:    ...I  want  to  make  It  clear  we  cin't  by  the  remedy  of 
contempt  tie  up  Judicial  manpower  for  the  rest  of  this  century  on  little 
bitty  questions!  and  I  am  unwilling  to  do  so. 

At  the  end  of  this  hearing,  the  stage  was  set  for  the  next  round  of 
negotiations— and  the  next  round  of  confusion  surrounding  class  representation. 
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The  Compromise  Plan 

The  process  of  negotiating  began  with  the  plaintiffs*  counsel  submitting 
e  plan  to  the  Board,    This  plan  was  Itself  a  compromise  between  the  local 
and  national  factions  of  the  NAACP,    It  proposed  to  Integrate  all  of  the  all- 
white  schools  and  reduce  the  number  of  all-black  schools  from  86  to  59, 
SZ%  of  all  pupils  would  attend  Integrated  schools  under  the  plan.    This  was 
much  milder  than  the  Lcolee  plan,  which  would  have  Integrated  all  schools. 
Integration  would  be  achieved,  under  this  new  plan,  by  pairing  56  elementary 
schools  and  creating  7  middle  schools.    18,000  students  would  be  bused, 
according  the  plan.    The  faculty  portion  of  the  plan  was  a  strict  adherence 
to  Singleton,  where  each  school's  teaching  staff  would  reflect  the  system- 
wide  racial  distribution.    The  plan  would  create  22  new  administrative 
positions  in  order  for  the  adniinistrfitloii  to  become  majority  black  without 
the  loss  of  white  positions. 

When  the  plan  was  disclosed,  Lonnie  King  was  charged  with  giving  in  to 
middle  class  Blacks  in  southwest  Atlanta  who  did  not  want  their  children 

bused  by  leaving  those  schools  out  of  the  plan  and  putting  the  burden  of 

14 

desegregation  on  the  poorer,  inner-city  blacks.    When  King  presented  the  plan 
to  the  Board  his  plan  was  criticized  from  the  opposite  angle  as  Involving 
too  much  student  desegregation.    This  was  only  the  beginning  of  the  awkward 
positions  in  which  King  was  to  find  himself  as  he  sought  to  represent  the 
black  Atlanta  community. 

The  School  Board  formed  a  new  negotiating  committee  with  five  of  its 
ten  members.    Mays  was  not  on  it,  but  the  committee  was  headed  by  another 
black.    Mays  ordered  the  administration  to  prepare  its  own  plan  in  case 
negotiations  broke  down.    The  committee  approved  a  plan  as  its  starting 
point  in  negotiations.    Although  a  court  order  had  called  for  special 

GIV, 
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attention  to  be  given  to  the  20  schools  that  had  always  been  more  than  90% 
white,  the  Board's  plan  left  6  of  the  20  untouched,  a  reflection  of  the 
power  of  some  board  members  with  constituencies  from  those  northside  neighbor- 
hoods.   The  plan  involved  no  forced  busing,  only  some  rezoning  and  the 
creation  of  new  middle  schools.    Moore  objected  to  the  Board's  plan  as 
illegall^since  it  involved  no  busing  past  neighborhood  schools. 

It  was  clear  that  the  Board,  in  negotiations,  would  be  willing  to  give 
up  some  administrative  posts  to  blacks,  but  would  not  agree  to  a  massive 
movement  of  either  teachers  or  students. The  NAACP  would  require,  at 
minimum,  some  two-way  busing  in  order  to  get  the  approval  of  the  LDF  attorneys. 
Negotiations  were  complicated  by  the  fact  that  both  sides  were  divided  among 
themselves.    The  division  among  plaintiffs  has  been  discussed.    On  the 
defendents'  side  there  were  several  power  centers  on  the  board--one  representing 
the  business  community,  one  opposing  any  additional  desegregation,  and  one 
of  blacks  favoring  desegregation  without  mass  busing  and  with  black 
administrative  control. 

*  Negotiating  sessions  were  conducted  privately  in  the  Trust  Company  of 
Georgia  building  downtown.    The  press  was  excluded  because  it  had  been 
taking  a  "crisis"  approach  to  the  issue  which  the  parties  deemed  detrimental 
to  negotiations.    Bat  there  were  instances  of  press  leaks  which  caused  the 
parties  to  be  supicious  of  one  another.    Tempers  flared  frequently  in  the 
sessions  and  heated  arguments  occurred  over  school  closings.^ 

The  parties  reached  an  agreement  in  mid-February.    There  was  little 
dispute  over  the  administrative  component  of  the  plan.    This  was  probably 
because,  as  one  school  official  reflected,  the  system  was  bound  to  have 
become  black  in  a  year  or  two  anyway.'^     The  upcoming  School  Board  election 
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would  have  brought  in  a  majority-black  Board,  which  could  have  appointed 
blacks  to  top  level  administrativa  positions.    So  the  whites  gave  up  only 
a  year  or  two  of  control.    Also,  no  one  lost  his  position  since  the  transition 
to  black  control  was  accomplished  through  filling  vacant  positions  and 
creating  new  ones. 

Faculty  and  student  desegregation  involved  major  compromises,  the  Board 

giving  in  on  the  faculty  in  return  for  concessions  on  pupils.    The  resulting 

provision  for  teacher  desegregation  v/as  that  ?  "Singleton-plus-or-minus-10%" 

requirement  v/ould  be  imposed.    The  racial  composition  of  the  faculty  in 

each  school  would  have  to  be  within  ^0%  of  the  system-wide  composition, 

Rinclskopf  had  held  out  for  a  provision  this  strict  and  she  wrote  the  faculty 

1 9 

portion  of  the  plan. 

For  student  desegregation  the  plan  adopted  the  goal  of  getting  30% 
black  enrollment  in  each  of  the  20  all-v^hite  schools.    The  following  criteria 
were  adopted  r^*^ 

1)  no  school  would  contain    fewer  than  30«  Black  students, 

'  2)  no  exceptions  would  be  made  unless  a  school  was  shown  to  be  stable 
and  integrated (20%  or  more  Slack)'. 

3)  White  students  would  be  transferred  only  into  schools  v/here  the 
resulting  enrollment  would  be  30%  White. 

4)  All  black  schools  unaffected  or  left  "untouched'*  would  be 
determined  according  to  agreed  upon  objective  criteria  such  as 
condition  of  the  building,  classroom  space,  distance  to  other 
schools,  and  phasing  out. 

Desegregation  of  schools  was  to  be  accomplished  v/ith  the  following  tools  in 
the  listed  priority:. 

1)  redrawing  of  zone  lines 

2)  school  closings 

3)  pairing  with  the  closest  school  of  the  opposite  race. 
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By  far  the  most  important  aspect  of  the  studern,  desegregation  plan  was 
the  majority- to-minority  plan.    This  was  to  be  used  to  attract  black  students 
to  the  white  schools  before  any  of  the  other  tools  were  applied.    In  fact, 
as  implemented,  there  were  only  two  instances  of  pairing.    Instead,  a  major 
effort  at  expanding  the  M-M  program  was  undertaken.    The  longest  section  of 
the  student  portion  of  the  written  plan  is  an  overblown  discussion  of  the 
M-M  program  telling  of  the  operation  of  the  program,  its  administration,  and 
the  community  involvement  that  would  be  sought.    There  was  to  be  a  considerabTe 
"Madison  Avenue"  drive  to  attract  participants  in  order  to  reach  established 
quotas  at  the  white  schools  and  obviate  the  need  for  other  kinds  of 
desegregation.    The  plan  proposed  to  bus  2,761  students  out  of  about  90,000 
using  31  buses. 

The  School  Board  approved  the  compromise  plan  by  a  8-1  vote.  Howard 

Moore,  who  had  not  participated  in  the  negotiations,  decried  the  plan: 

The  agreement  is  wrong  for  Atlanta  If  it  is  approved 

by  the  Court,  it  will  abort  the  transition  of  the  Atlanta 
school  system  from  a  dual  to  a  unitary  one.    The  hopes  and 
dreams  of  Black  people  for  equal  education  and  equal 
educational  opportunities  will  have  been  betrayed. 

Moore  stopped  short  of  saying  he  would  oppose  the  plan  in  court. 

A  hearing  on  the  plan  was  set  for  March  8,  1973.    The  day  before  the 

hearing  the  national  NAACP  announced  that  it  would  oppose  the  agreement  in 

court.    The  directive  to  oppose  the  settlement  came  frcrr?  the  Board  of  the 

National  NAACP  and  from  its  Director  Roy  Wilkins.    Said  Wilkins,*  "The 

Atlanta  case  is  a  violation  of  the  national  policy  of  the  NAACP  on  school 

22 

desegregation.    It  does  not  appear  to  satisfy  any  of  the  criteria." 
Lonnie  King  of  the  Atlanta  branch  claimed  that  Wilkins  supported  the  plan 
at  first  and  King  blamed  the  LDF  attorneys  for  Wilkins'  change  of  heart. 
The  LDF  denied  that  charge  and  says  it  was  the  other  NAACP  branches  that 
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put  pressure  on  Wilkins.    Said  Wilkins*  assistant,  "Judges  were  asking 
questions,  opposing  counsel  were  asking  questions,  and  we  had  to  make  it 
perfectly  plain  that  there  is  no  change  in  our  position  on  desegregation  in 
the  public  schools." 

The  plan  had  the  support  of  the  Southeastern  branch  of  the  NAACP, 
however,  whose  director,  Ruby  Hurley  had  been  with  the  organization  longer 
than  anyone  except  Wilkins.    Said  Hurley,  "for  the  life  of  me,  I  do  not  see 
how  this  plan  is  in  violation  of  NAACP  policy.    Maybe  this  ends  my  career 
with  the  NAACP. 

The  hearing  v/as  held  despite  the  opposition  from  LDF  attorneys  but  a 
ruling  on  the  plan  was  postponed.    At  the  hearing  Smith  tries  to  understand 
why  Rindskopf  withdrew  her  support  after  participating  in  the  settlement 
proceedings  and  he  h?s  little  patience  with  Moore *s  response 

MOORE:    I  v/ant  to  make  it  very  clear  that  to  the  extent  that  Mrs. 
Rindskopf  represented  that  no  other  counsel  objected  to  the  plan,  that  that 
statement  was  unauthorized. 

JUDGE  SMITH:  Well,  of  course,  you  know  there  is  all  sorts  of  law  that 
the  Court  can  only  deal  with  lawyers.  You  have  about  seventy-five  thousand 
clients  in  this  case. 

MOORE:    We  understand  that. 

JUDGE  SMITH:    And  I  can't  find  out  from  each  of  those  seventy-five 
thousand  clients  if  you  have  authority  each  time  you  speak  with  this  Court. 
Under  our  legal  system  you  are  an  officer  of  the  Court,  and  the  Court  is 
free  to  deal  with  you  and  rely  on  your  statement. 

MOORE:    We  want  the  record  to  be  clear  that  was  unauthorized  representation. 

JUDGE  SMITH:    Who  did  not  authorize  it? 

MOORE:    I  did  not  authorize  it,  myself. 
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JUDGE  SMITH:    Well,  are  you  a  member  of  the  plaintiff  class? 
MOORE:    I  am  a  member,  I  was  a  member  of  the  plaintiff  class. 
JUDGE  SMITH:    But  you  are  no  longer? 
MOORE:    Well,  I  think  that  .s  irrelevant. 

JUDGE  SMITH:    Well,  you  don*t  have  the  authority  to  withdraw  authority 
from  her. 

MOORE:    I  think  I  do. 
JUDGE  SMITH:  Why? 

MOORE:  I  want  to  say  one  other  thing,  that  v/e  had  not  seen  the  final 
draft  of  the  proposal . 

JUDGE  SMITH:  At  the  time  she  made  this  statemnt,  I  know  she  had  seen 
a  final  draft  of  it  because  we  looked  at  it  together. 

MOORE:    But  we  had  not  seen  it, 

JUDGE  SMITH:    Well,  I  can't  help  it  if  you  don't  tend  to  your  business 
and  look  at  it. 

Moore  then  says  that  an  evidentiary  hearing  on  the  plan  is  required 
under Jaw,  but  Smith  responds  that  he  is  not  aware  of  any  such  requirement. 
Rather  than  holding  a  hearing,  Smith  says  he  may  resort  to  polling  the  class 
to  determine  their  views  on  the  plan.    Two  weeks  after  the  hearing  Smith 
issued  an  order  denying  plaintiffs'  motion  for  an  evidentiary  hearing.  The 
order  stated  that  "no  additional  evidence  is  desired  or  needed  for  such 
purposes",  that  facts  "have  been  thoroughly  tried  on  numerous  occasions" 
and  that  "another  trial  on  the  same  facts  is  burdensome  and  unnecessary."^^ 

The  issue  of  intervention  also  arose  at  the  March  8  hearing.    Both  ACLU 

(Hames  from  the  metro  suit)  and  CORE  had  earlier  been  denied  intervention. 

2  7 

Smith  later  admitted  that  the  denial  had  been  on  grounds  of  expediency. 
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CORE'S  motion  for  intervention  had  come  in  February,  the  day  after  the 
compromise  was  reached.    The  motion  was  denied  without  hearing  on  two  grounds, 
both  of  which  are  challenged  by  CORE  in  the  hearing.    First,  a  representative 
from  CORE,  Conley,  offers  as  support  for  his  motion  a  Supreme  Court  case, 
NAACP  V.  Alabama,  where  the  Court  held  that  the  NAACP  had  standing  to 
represent  its  members. 

SMITH:    Excuse  me,  but  in  that  case  that  was  the  beginning  of  the  case, 
wasn't  it? 

CONLEY:    Yes,  sir, 

SMITH:    Well,  the  whole  point  is  here  that  you  cannot  possibly  have  any 
standing  without  some  client,  and  every  client  that  you  could  have  that  would 
have  standing  is  already  in  Court  before  CORE  gets  here. 

CONLEY:    The  second  point  made  by  the  point  was  that  there  vyas  adequate 
representation  of  counsel  and  that  v;e  should  have  stated  during  the  latter 
part  of  December  that  we  wished  to  become  a  party  to  the  action. 

SMITH:    More  importantly,  fourteen  or  fifteen  years  ago. 
•CONLEY:. . .We  had  no  reason  to  realize,  no  reason  whatsoever  to  realize 
or  take  the  position  that  our  clients  were  not  properly  protected  until  we 
had  a  preview  of  the  plan  which  was  being  submitted  to  the  Court.    The  plan 
as  construed  clearly  did  not  represent  the  interests  of  our  client  and  clearly 
violates  the  Fourteenth  Amendment. 

It  was  on  that  ground  that  we  sought  to  intervene  because  we  felt  that  ■ 
additional  representation  of  counsel  was  clearly  needed. 
Our  other  point  was  that  in  order— 

SMITH:    I  might  say  one  thing  this  case  doesn't  need  is  a  few  more 
lawyers. 
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Smith  denies  intervention  but  allows  Conley  to  state  his  objections 
to  the  plan  and  says  that  if  CORE  submits  a  plan  it  will  be  considered  as 
an  amicus. 

Another  issue  that  emerges  in  this  hearing  is  the  matter  in  which  the 
class  must  be  notified  of  an  impending  settlement.    Hames  states  that  the  court 
must  make  it  clear  to  members  of  the  class  that  they  have  the  right  to  voice 
their  objections  to  the  court.    Smith  says  he  is  not  sure  that  Rule  23(e) 
affords  class  members  a  legal  right  to  object  in  court.    But  Smith  is  much 
concerned  with  the  views  of  the  class  and  opens  the  floor  to  members  of  the 
class  to  hear  their  objections. 

Later  the  court  arranges  for  the  plan  to  be  viewed  at  11  locations  around 
the  city  and  sets  a  hearing  for  Mach  29  to  hear  from  class  members  on  whether 
the  plan  is  "fair,  reasonable,  and  adequate".    At  that  hearing,  before  the 
floor  is  opened  to  the  class.  Smith  is  faced  with  another  motion  for  inter- 
vention, this  time  by  the  national  NAACP,  as  separate  from  the  LDF. 
Nathaniel  Jones,  of  the  NAACP  requests  that  they  be  permitted  to  intervene  '  ' 
and  give  evidence  against  the  plan.    The  court  is  again  faced  with  the 
strange  request  for  intervention  on  behalf  of  plaintiffs  that  are  already 
class  members  and  Smith  handles  it  much  the  same  as  he  did  with  CORE'S 
motion:  '-^ 

JUDGE  SMITH:  ...We  have  a  proposed  settlement  before  the  Court.    We  are 
now  considering  that  settlement.    If  the  Court  rejects  the  settlement, 
then  we  will  have  evidentiary  hearings  on  possible  alternatives,  unless 
the  Court  draws  its  own  plan.    We  have  fifteen  years  of  evidence  in  the  case. 

JONES:    Well,  that  may  be  so,  Your  Honor,  but  with  respect  to  the  plan 
before  the  Court  now,  the  proposed  intervenors  are  recommending  that  the 
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plan  does  not  conform  to  the  minimum  standards  of  the  decided  cases,  nor 
does  it  comply  with  the  order  of  the  Fifth  Circuit,  and  their  rights  are 
being  abridged  thereby  and  they  are  seeking  this  opportunity  to  come  before 
this  Court  and  to  develop  discovery  which  can  be  presented  to  the  Court  at 
a  subsequent  time  to  indicate  and  to  support  their  position. 

JUDGE  SMITH:  Well,  I  think  we  understand  your  position,  and  your  point 
is  in  the  record.  We  will  consider  what  you  have  filed  as  objections  to  the 
proposed  plan. 

As  stated,  if  the  proposed  plan  is  rejected,  and  if  the  Court  does  not 
draw  its  own  plan  based  on  all  the  evidence  we  have  and  we  consider  an 
alternate  plan,  we  will  have  a  hearing  on  possible  alternate  plans. 

JONES:    I  still  have  a  problem,  because  I  am  not  sure  that  I  am 
adequately  protecting  the  rights. 

JUDGE  SMITH:    We  are  not  going  to  let  the  N.A.A.C.P.  in  as  a  party  in 
the  case  at  this  stage. 

JONES:    I  understand  that. 

JUDGE  SMITH:    On  the  same  basis,  we  have  not  let  all  these  other  groups 
in  as  parties. 

JONES:    But  I  am  talking  about  the  individual  intervenors  now  (as 
opposed  to  NAACP  as  a  group). 

JUDGE  SMITH:    They  are  already  in  the  case.    They  don't  have  to  intervene, 
they  are  already  in  the  case.    Now,  there  are  about  75,000  plaintiffs  in 
the  case,  and  we  cannot  have  separate  lawyers  for  every  one  of  them.  This 
is  obvious. 

JONES:    But  with  respect  to  th?:  plan  itself,  we  maintain  there  is  no 
one  in  the  case  representing  their  constitutional  rights  and  their  interests. 
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JUDGE  SMITH:  Well,  I  assume  their  objection.-  to  it  are  stated  in  the 
papers  you  filed  with  the  Court  and  will  be  considered  by  the  Court. 


When  the  floor  was  opened  to  the  class,  Smith  finally  saw  the  class 

members  that  he  had  complained  earlier  he  had  never  seen.    The  spectacle 

served  to  underscore  his  observation  that  lawyers,  not  plaintiffs,  run 

school  desegregation  cases.    Plaintiffs  seemed  sadly  out  of  place  in  their 

own  courtroom.    Many  spoke  of  irrelevant  issues,  not  knowing  the  boundaries 

of  the  litigation.    An  unofficial  count  showed  9  of  the  33  speakers  endorsing 

the  plan,  5  opposing  it  without  posing  alternatives,  6  supporting  CORE'S 

neighborhood  school  plan,  and  4  endorsing  the  metro  solution,  which  was 

not  an  issue  in  the  case.^^ Reflected  Smith  at  the  end  of  the  hearing: 

...a  small  portion  of  these  remarks  were  nroperly  addressed 
to  the  Co(jrt  and  another  portion  to  the     ard  of  Education. 
I  am  afraid  most  of  the  relevant  matter    :hat  will  solve  this 
thing  ultimately,  the  things  of  tha  min    md  the  heart  and 
the  spirit  are  addressed  probably  to  a  h.gher  authority  than 
either. 

The  District  Court  ruled  that  the  conflicts  over  class  representation 
did  not  invalidate  the  agreement: 

The  court  has  carefully  reviewed  the  plan  and  it  appears  that 
the  plan  was  freely  evolved  by  the  parties,  together  with 
the  Biracial  Committee  previously  appointed  by  the  Court,  and 
that  the  plan  is  consented  to  by  an  attorney  of  record  for 
each  of  the  parties  for  its  adoption  by  the  court  

Where  the  record  reveals  that  counsel  in  fact  (as  here) 
negotiated  and  agreed  on  a  compromise  prior  to  trial,  federal 
courts  have  held  under  a  great  variety  of  circumstances  that  a 
settlement  agreement  once  entered  into  cannot  be  repudiated 
by  either  party  and  will  be  summarily  enforced  by  the  court.... 
The  court  views  such  eleventh  hour  maneuvering  as  inconsequential 
and  without  legal  effect.  (362  F.  Supp  1249-50.) 

In  accepting  the  plan,  the  court  took  into  consideration  the  views  of  the 

class  as  expressed  at  the  hearing,  in  mail  to  the  court,  and  in  a  petition 

circulated  in  support  of  the  plan  containing  several  thousand  signatures. 
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and  concluded  that  the  "plan,  at  least,  appears  to  the  court  to  satisfy  the 

overwhelming  majority  of  the  plaintiff  class."  (1252.) 

In  keeping  with  the  court  strategy  to  have  as  much  as  poss  ble  decided 

out  of  court,  the  court  directs  that 

all  disagreements  betvoen  the  parties  over  implementation 
of  the  plan,  if  any,  be  first  presented  to  the  Biracial 
Committee,  or  a  subcommittee  designated  for  such  purpose, 
during  said  three-year  period  at  a  quarterly  or  special 
meeting  for  such  purpose.    No  issue  will  be  considered  by 
the  court  until  such  procedure  is  follov/ed  and  the  Biracial 
Committee  certifies  to  the  court  that  it  is  unable  to  resolve 
the  dispute.  (362  F.  Supp  1252.) 

This  later  becomes  the  subject  of  dispute  in  the  appeal,  where  plaintiffs 

claimed  that  the  court  was  giving  the  Biracial  Committee  a  quasi-judicial 

role  that  was  inappropriate.    Henderson's  response  to  the  charge  reflects 

the  shared  frustration  of  Judges  Smith  and  Henderson: 

I  do  not  conceive  of  the  biracial  conimittee  being  able  to 
exercise  the  function  of  the  court,  as  v/ell  as  I  v.-ould  like 
to  have  some  other  group  exercise  it.    I  can't  shirk  that 
responsibility,  and  I  think  the  intent  that  Judge  Smith  and  I 
placed  on  it,  the  purpose  in  using  the  bi-racial  committee  as 
has  been  suggested  by  the  Fifth  Circuit  Court  of  Appeals  in  the 
.    other  cases,  was  that  it  could  aid  the  court  a  great  deal  in 
resolving  small  or  isolated  problems. 32 

The  Atlanta  community  v/as  generally  very  supportive  of  the  compromise. 
Business  interests  wanted  an  end  to  the  turmoil  that  threatened  the  economic 
climate.    Parents  wanted  some  stability  to  the  school  situation.  Black 
leaders  had  been  supporting  King's  efforts  for  some  time,  reflecting  the  new 
attitude  that  blacks  don't  need  whites  in  order  to  achieve  quality  in 
education.    Two  editorials  in  the  Atlanta  Constitution  from  the  period 
between  the  compromise  agreenent  and  the  District  Court's  approval  demonstrate 
the  attitude  that  the  agreement  was  right  for  Atlanta: 
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Atlanta  NAACP  leadership  has  come  under  fire  from  the 
national  NAACP  for  agreeing  to  a  compromise  school  desegre- 
gation plan,    one  that  would  hopefully  after  more  than  a 
decade  finally  get  this  city's  schools  out  of  court. 

That  compromise  plan  has  strong  support  from  both 
white  and  black  coniiiunity  leaders  here.    Black  leaders 
demonstrated  courage  and  conviction  in  working  out  an  agree- 
ment which  they  knew  in  advance  would  produce  criticism. 

Atlanta  is  fortunate  in  having  the  kind  of  leadership, 
white  and  black,  that  does  v/orry  very  much  about  exactly 
what  happens  to  this  community.    Black  leaders  here,  in  working 
out  the  school  plan,  accepted  as  one  premise  the  idea  that  it 
was  important  to  keep  white  pupils  in  the  Atlanta  school  sys- 
tem, that  it  was  to  nobody's  advantage  if  the  school  system 
became  all  black.    We  think  that  is  an  important  consideration, 
a  valid  one. 

Atlanta  and  Southeastern  NAACP  leaders  are  under  fire  right 
now  because  they  had  the  courage  to  sit  down  with  school  board 
members  and  try  to  work  out  a  school  desegregation  plan  accept- 
able to  both  white  and  black  coniinunities.    They  deserve  support 
from  Atlanta  citizens,  even  as  th'      •  school  plan  deserves 
support. 

March  7,  1973 


We  question  both  the  wisdom  and  the  good  will  of  such  oppo- 
sition.   It  seems  to  us  the  New  York  officials  have  demonstrated 
far  more  interest  in  keeping  the  case  in  court  than  in  working 
out  any  agreement  that  would  be  to  the  best  interests  of  the 
school  children  involved  and  of  the  Atlanta  community, 

March  9,  1973 


These  editorials  were  accompanied  by  the  following  cartoons: 


627. 


-73- 


Later,  while  the  appeal  was  pending,  a  columnist  in  the  Atlanta  paper 
offered  the  following  strong  support  of  Lonnie  King: 

Lonnie  King,  Atlanta  NAACP  president,  was  one  of  the  black 
leaders  here  putting  tne  compromise  school  plan  together.    Not  the  only 
one  by  any  means  but  a  man  who  in  the  process  showed  a  good  deal  of 
courage.    The  national  NAACP  lavN'yers  made  several  efforts  to  under- 
mine King  within  the  black  conniunity  in  Atlanta,  hoping  to  leave  him 
isolated.    What  they  found  in  every  effort  is  that  King^s  vision  of  a 
compromise  desegregation  plan,  one  which  both  white  and  black  communi- 
ties could  accept  and  which  among  other  things  would  keep  white  pupils 
in  the  school  system,  is  one  generally  shared  in  the  black  conimunity. 

"Times  have  changed  since  1954,"  said  King  the  other  day,  after 
national  i\AACP  officials  had  again  demanded  that  the  Atlanta  chapter 
renounce  the  compromise  plan,  "and  the  leadership  of  the  civil  rights 
movement  is  going  to  have  to  rethink  the  whole  question  of  how  .you  edu* 
cate  to  the  maximum  extent  possible  inner  city  kids...v/hen  we  have 
applied  all  the  available  tools  to  eliminate  segregation  and  we  still 
come  up  with  thousands  of  students  who  appear  to  be  hopelessly  mired  in 
the  ghetto  by  housing  patterns,  etc.,  then  I  feel  we  have  a  responsi- 
bility to  broaden  our  approach  and  deal  specifically  with  the  problems 
of  those  particular  students." 

The  truth  is  that  King  ano  other  black  Atlanta  leaders  do  care 
what  happens  to  the  students,  and  to  the  quality  of  education,  and  to 
the  entire  conmunity.    That's  more  than  can  be  said  about  the  national 

July  7,  1973 

Finally,  the  paper  ran  an  article  fro;n  the  Race  Relations  Pr:porter  whicn  ex- 
pressed the  new  attitude  as  it  related  to  the  Atlanta  school  controversy. 

As  the  discussion  has  raged  in  our  city,  and  in  many  other  cities 
'since  1954,  one  of  the  most  familiar  arguments  is  this:    We  have  to 
send  our  cnildren  to  v;hite  schools  because  that  is  the  only  way  they 
will  get  a  better  education.    We  have  to  send  our  children  to  white 
schools,  some  parents  say,  because  in  the  nature  of  things  that  is  the 
only  way  ^hey  will  get  a  better  education.    No^/  I  am  both  amazed  and 
troublec   /  that  kind  of  statement,  and  I  want  to  follow  its  logic. 

"To  begin  thinking  about  it,  I  want  you  to  consider  some  people  whom 
I  will  name,  Martin  Luther  King,  Jr.,  Benjamin  Mays,  Lonnie  King,  Slater 
King,  and  Vivian  Henderson.    I  want  you  to  think  about  Fannie  Lou  Hamer 
and  Andrew  Young  and  Haynard  Jackson  and  the  thousands  lime  them.  Then 
let  us  ask  ourselves:    Are  we  saying  that  these  people  would  have  been 
better  human  beings  if  they  had  gone  to  white  schools?    If  they  had  gone 
to  the  same  school  as  Richard  fJixon  and  Lieutenant  Calley  and  all  the  per- 
petrators of  Watergate?   And  the  people  who  run  the  Bureau  of  Indian 
Affairs,  and  those  who  own  the  corporations  that  exploit  South  African 
Blacks?    I  find  that  an  insult,  if  that*:  what  we  are  saying. 

"The  critical  issue  in  education  is  not  v/hether  black  children  sit  in 
the  same  classroom  as  white  children.    The  critical  issue  today  cuts 
across  vihite  schools  and  black  schools  in  Atlanta  and  in  the  nation,  it 
is  riot  who  is  sitting  where  but  what  is  the  direction,  the  purpose  and  the 
content  of  that  education."    That  should  be  the  heart  of  our  enquiry,  not 
what  percentage  of  black  children  is  in  the  school. 

August  18,  1973 
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Winninq  Final  Approval 

Four  appeals  Issued  from  the  District  Court  order  approvii  g  the  com- 
promise plarv-from  the  LDF,  NAACP,  CORE,  and  ACLU.    The  LDF  appealed  the 
decision  on  four  grounds.    First,  the  plan  was  unconstitutional  because 
it  did  not  comply  v/ith  Swann's  provision  that  "school  authorities  should 
make  every  effort  to  achieve  the  greatest  possible  degree  of  actual  deseg- 
regation and  will  thus  necessarily  be  concerned  with  the  elimination  of 
33 

one-race  schools."  According  to  the  LDF,  Stolee  had  shown  that  pairing  was 
feasible;  thus  by  avoiding  the  use  of  pairing,  not  every  effort  was  made  by 
the  Board  to  eliminate  one-race  schools. 

Second,  there  had  been  no  evidentiary  basis  for  the  finding  that  the 
settlement  was  fair  and  reasonable.    The  LDF  brief  cited  a  fifth  circuit 
case  from  1971  which  held  that  the  determination  of  the  reasonableness  of  a 
compromise  class  action  must  be  made  on  the  basis  of  "facts  and  the  law." 
Th?  brief  cites  other  circuit  cases  that  rule  that  objecting  members  of  the 
class  affected  by  the  proposed  compromise  have  the  right  to  present  evidence 
and  to  participate  as  litigants. 

Plaintiffs  third  claim  was  that  the  settlement  did  not  have  the  consent 
of  the  initial  attorneys  for  plaintiffs.    "It  is  simply  insufficient  to  ignore 
the  unanimous  opposition  of  the  lawyers  who  maintained  this  litigation  for 
15  years  because  one  of  their  number  briefly  stated  that  she  would  not  make 
an  objection  to  the  settlement  although  she  simultaneously  refused  to  vgn 

It."  3" 

The  fourth  ground  for  reversal  offered  by  plaintiffs  related  to  some, 
conflict  of  Interest  charges  made  earlier  by  Hames,  ACLU  attorney  in  the 
metro  case  who  wanted  to  invalidate  the  settlement.    The  charges  centered  on 
Bill  VanLandingham,  one  of  the  business  communities'  representatives  on  the 
School  Board  who  had  been  a  key  figure  in  the  negotiations,  Lonnie  King,  and 
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King's  lawyer  Ben  Spaulding.    VanLandingham  was  a  Vice  President  of  an 
Atlanta  bank  from  which  both  King  and  Spaulding  had  borrowed  money.  It 
was  charged  that  because  of  their  commitments  to  VanLandingham's  bank, 
King  and  Spaulding  were  not  negotiating  in  the  best  interests  of  the  class. 
An  additional  charge  had  been  made  against  VanLandingham  for  vyaging  economic 
threats  against  one  Board  member  who  opposed  the  settlement.    Shortly  after 
the  compromise  was  reached,  Hames'  notion  to  take  depositions  regarding  her 
charges  was  denied  by  the  court  on  the  grounds  that  she  did  not  have  stand- 
ing in  the  case.    Plaintiffs  charged  that  the  failure  of  the  court  to  permit 
discovery  about  possible  conflict  of  interest  and  collusion  rendered  the 
settlement  invalid. 

The  Appeals  Court  ruled,  in  August,  1973,  that  evidentiary  hearings  were 
necessary  in  this  case: 

This  court  is  unable  to  reach  the  merits  of  this  cause 
for  lack  of  a  fully  develope:^  district  court  record.  The 
cause  therefore  must  be  reinanded  with  directions  to  pro- 
vide the  parties  an  adequate  opportunity  for  discovery 
and  hearings  at  which  the  presentation  of  testimony  and 
the  right  of  cross-examination  can  be  afforded.  (487  F  2d  681.) 

But  the  court  never  made  it  clear  whether  an  evidentiary  hearing  is  a  legal 
requirement  or  whether  the  court  deemed  a  hearing  necessary  in  this  situa- 
tion with  all  of  the  dispute  over  representation.    In  either  event,  the 
higher  court  took  a  different  approach  from  the  District  Court,  which  put 
much  store  in  the  fact  of  a  settlement  per  se.    Judge  Smith,  reflecting  on 
the  case,  said  he  still  believes  that  there  was  a  legal  agreement  since  the 
settlement  was  signed  by  an  attorney  from  each  party. 

The  Appeals  Court  also  ordered  the  District  Court  to  hold  hearings  on 
the  motions  for  intervention  and  offered  legal  authority  to  justify  the  order. 
The  Court  cited  two  Fifth  Circuit  cases  as  controlling  on  the  issue  of  inter- 
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In  Hinds  v.  Rapides  Parish  School  Board,  479  F,  2d  762  (1973)  the 
Court  held  that  the  proper  course  for  groups  seeking  to  question  implemen- 
tation of  desegregation  orders  is  to  file  a  petition  for  intervention  that 
would  bring  to  the  attention  of  the  district  court 

the  precise  issues  which  the  nev;  group  sought  to  represent 
and  the  ways  in  which  the  goal  of  a  unitary  system  had 
allegedly  been  frustrated. 

The  district  court  could  then  determine  whether  these  matters 
had  been  previously  raised  and  resolved  and/or  whether  the 
issues  sought  to  be  presented  by  the  new  group  were  currently 
known  to  the  court  and  parties  in  the  initial  suit.    If  the 
court  determined  that  the  issues  these  new  plaintiffs  sought 
to  present  had  been  previously  determined  or  if  it  found  that 
the  parties  in  the  original  action  were  av/are  of  these  issues 
and  completely  competent  to  represent  the  interests  of  the 
new  group,  it  could  deny  intervention.    If  the  court  felt  that 
the  new  grv^up  had  a  significant  clair?  which  it  could  best  re- 
present, in\;ervention  would  be  allowed. 

The  difficulty  in  applying  the  above  case  to  the  Atlanta  situation  is,  as 

Judge  Smith  kept  insisting,  that  the  would-be  intervenors  would  not  be  a 

"new  group"  and  there  v/ould  be  no  "new  plaintiffs".     The  "Second  case  cited 

as  contr  lling  is  Lee  v.  Macon  County  Board  of  Education ,482  F.2d  1253 

(Fifth  Cir.  1973)^where  it  is  emphasized  that  a  petition  for  intervention 

must  contain  precise  and  clear  delineation  of  contentions  so  that  the  court 

may  base  its  judgment  on  the  merits  of  the  claim. 

The  court  remanded  the  case  with  the  following  instructions: 

With  no  lack  of  sensitivity  to  the  burdens  imposed  upon 
judges  who  are  attempting  to  expediently  conduct  the 
business  of  a  heavily  burdened  district  court,  such  pro- 
cedures cannot  form  tie  basis  for  adjudication  of  the 
merits  of  the  complex  issues  in  this  litigation.  A 
reasonable  opportunity  for  discovery  must  be  afforded.  ' 
In  addition,  minimum  procedural  due  process  requires 
adequate  notice  of  a  hearing  at  which  an  opportunity  will 
be  afforded  the  parties  to  present  sworn  testimony  Ui  d  to 
cross-examin-:  '-witnesses  v/ho  sponsor  opposing  views.  (487  F.2d  683.) 
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Both  sides  were  happy  with  the  remand  which  allowed  the  plan  to  stand 
for  one  year  while  the  determination  on  the  merits  was  being  made.    It  gave 
the  defendants  an  opportunity  to  show  that  the  plan  could  work  and  It  allowed 
the  plaintiffs  to  present  evidence  In  objection  to  the  plan. 

Following  the  remand  the  court  allowed  the  permissive  Intervention  of 
the  national  NAACP  group,  the  metro  group,  and  the  Atlanta  Chapter  of  CORE. 
Two  sets  of  objections  to  the  plan  were  subsequently  filed--one  on  behalf  of 
the  metro  group,  and  the  other  jointly  for  the  original  plaintiffs  and  the 
NAACP  Intervenors.    The  CORE  Intervenors  did  not  elect  to  participate  further 
in  the  proceedings  after  the  allowance  of  their  intervention. 

In  January,  1974,  the  defendants  submitted  adetailed  report  on  the 
implementation  of  their  plan  during  the  1973-74  school  year.  Administrative 
positions  had  been  largely  filled,  and  the  teacher  component  had  been  Imple- 
mented.   The  majority-white  School  Board  had  made  the  administrative  appoint- 
ments.   Lonnle  King  had  wanted  to  negotiate  for  a  role  In  selecting  staff 
but  Spaulding  advised  against  It.    Now,  neither  Is  satisfied  with  the  per- 
formance of  the  administration  and  Spaulding  wishes  they  had  tried  to  get 
some  say  In  the  process  of  hiring  the  new  staff. King  goes  so  far  as  to 
say  that  he  believes  the  School  Board  purposely  selected  Incompetent 
people  to  make  black  control  look  bad.^'' 

The  new  superintendent,  Alonso  Crim,  took  over  on  July  1,  1973.  He 
came  from  the  superlntendency  in  Compton,  California,  a  position  he  had  held 
since  completing  a  doctorate  at  Harvard  In  1969.    Letson  left  Atlanta  to  be- 
come Dean  of  the  School  of  Education  at  Valdosta  State  College  In  Georgia.  He 
was  retained  on  the  payroll  as  a  consultant  In  order  to  complete  his  contract 
with  the  APSS. 

Judge  Henderson. held  two  days  of  hearings  on  the  compromise  plan  In 
April,  1974.    Smith  had  by  this  time  resigned  from  the  bench.  Rindskopf, 
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Spaulding,  and  Hames  represented  plaintiffs  In  the  hearings,  each  with  a 
different  agenda.    Rindskopf  still  sought  to  show  that  the  plan  was  uncon- 
stitutional because  it  had  failed  to  use  available  remedies.  Spaulding 
hoped  to  defend  the  plan  and  as  such  deferred  to  Fortson,  v/ho  had  the  ident- 
ical purpose.    Hames  wanted  to  show  that  the  plan  had  failed  to  work,  In 
order  to  bolster  her  clients*  case  for  a  metropolitan  solution. 

Henderson  confined  the  hearing  to  the  subject  of  the  plan,  maintaining 
that  the  process  by  which  the  plan  was  arrived  at  was  irrelevant  to  a  trial 
on  the  merits.    The  hearing  was  structured  to  allow  the  defendants  to  present 
information  on  the  implementation  of  the  plan,  with  plaintiffs*  counsel 
afforded  the  opportunity  to  cross-examine.    Spaulding  questions  this  approach, 
claiming  that  the  purpose  of  the  hearing  was  to  hear  plaintiffs*  objections 
to  the  constitutionality  of  the  plan  rather  than  to  put  the  burden  on  the 
defendants  to  show  compliance  with  the  plan.    The  Court  replies: 

I  want  to  give  the  School  r>card  an  opportunity  to  explain 
the  workings  '■f  the  plan  for  the  simple  reason  thoy  have 
obviously  hba  some  experience  with  it,  since  it*s  been 
put  into  effect,  and  that,  to  nie,  would  have  some  boarina 
on  whether  or  not  it  is  a  workable  plan,  quite  frankly. 38 

Fortson  calls  as  witnesses  the  six  Area  Superintendents  to  describe  the 
operation  of  the  plan  In  each  area.    They  testify  that  the  teaching  and  admin- 
istrative portions  of  the  plan  are  virtually  complete.    Rindskopf  questions 
the  witnesses  about  remedies  considered  in  their  areas  and  gets  admissions 
from  most  that  pairing  was  not  considered  as  a  possible  remedy  for  .their 
area. 

On  the  second  day  of  the  hearing  the  issue  of  representation  surfaces 
once  again.    Rindskopf  questions  Spaulding  about  his  ability  to  represent 
the  class  and  objects  that  he  failed  to  notify  her  and  Hames  about  the  meet- 
1ng;»  of  the  B1  racial  Committee.    Fortson  objects  to  treating  these  subjects 
In  a  trial  on  the  merits.    And  Henderson  admits  that  he  is  allowing  It  to 
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satisfy  the  Appeals  Court: 

Quite  frankly,  I  have  some  fear  that  If  I  send  It  back  to 
the  Fifth  Circuit,  they  will  say  I  didn't  put  In  every- 
thing I  should,  and  I  am  trying  to  keep  this  from  ever 
coming  back  for  the  purpose  of  having  an  additional  hear- 
ing for  some  reason  that  the  Fifth  Circuit  may  think. 

Henderson  concludes  the  hearing  by  stating  his  concern  for  ending  the  law- 
suit so  that  the  APSS  "can  get  on  with  the  business  of  educating  children. 

That's  the  biggest  tragedy  of  the  whole  thing  ^0 

The  District  Court  order  of  May  T,  1974  approved  the  compromise  plan 
as  the  final  decree.    Henderson  introduces  a  new  legal  argument  in  defense 
of  the  unitary  ruling  v/hich  is  merely  that  a  black-controlled  school  system 
can  be  presumed  not  to  discriminate  against  blacks. 

A  majority  black  Atlanta  School  Board,  chaired  by  Dr. 
Benjamin  flays,  a  respected  black  educatoi^  and  civil 
rights  leader,  v/as  elected  in  the  recent  city  elections. 
As  noted  earlier,  the  administrative  staff  of  the  system 
is  over  two-thirds  black  and  is  under  the  able  super- 
vision of  Superintendent  Aloruo  A,  Grim,  a  black 
educator  and  administrator  with  an  impressive  list  of 
credentials  and  accomplishments.    In  short,-  it  would  be 
difficult  to  attribute  to  those  presently  charged  with 
the  operation  of  the  Atlanta  public  schools  any  inten- 
tion to  discriminate  against  black  students  enrolled  in 
that  system  or  to  continue  to  effects  of  past  discrimin- 
ation. (Unpublished  opinion  May  1,  1974,  p,  7) 

The  court  points  out  that  in  12  of  the  32  schools  for  which  the  plan  pre- 
scribed specific  remedial  action  the  goal  has  not  been  attained  but  points 
to  the  "substantial  overall  progress"  and  the  modifications  proposed  for 
the  12  schools.    Henderson  answers  the  plaintiffs'  objection  to  blacks 
bearing  the  desegregation  burden  by  stating  that  transfers  under  M-M  are 
voluntary  and  that  there  1s  no  evidence  that  school  officials  failed  to 
ei:     ,dge  white  pa»^ticipation. 

Swann    is  offered  in  defense  of  one-race  schools,  as  it  has  been  since 
the  decision  was  rendered  three  years  earlier: 
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For  the  fourth  time  in  as  many  years,  the  court  concludes 
that  the  Atlanta  school  district  is  unitary  and  has  purged 
itself  of  all  vestiges  of  the  formerly  state  imposed  dual 
system. . • 

The  fact  that  there  remain  schools  which  have  racially  dis- 
tinctive student  bodies  does  not  necessarily  indicate  the 
presence  of  a  dual  system.    See  Swann,  supra.    Indeed,  the 
Supreme  Court  emphasized  that  ''existing  pdTTcy  and  practice 
with  regard  to  faculty,  staff,  transportation,  extracurri- 
cular activities,  and  facilities  were  among  the  most  impor- 
tant indicia  of  a  segregated  system."    Ibid,  402  U,S,  at  19, 
The  evidence  clearly  establishes  that,  in  these  particulars,  , 
there  is  no  basis  for  challenging  the  proposal  of  the  school 
board.    Taking. into  account  the  effect  of  the  plan  as  a  whole> 
the  percentage  figures  for  racial  distribution  of  students 
In  the  individual  schools  do  not  render  it  constitutionally 
Invalid, 

Obviously,  in  a  large  urban  school  system  in  which  bUck 
students  comprise  83^  of  the  total  enrollment  and  most  of 
that  number  live  in  highly  concentrated,  racially  distinct 
neighborhoods  in  and  arcund  the  downtown  area,  the  existence 
of  a  substantial  number  of  mostly  black  schools  is  inevitable. 
Moreover,  although  there  are  still  so.vie  schools  with  predom- 
inantly white  student  enrolliiients,  under  the  plan  as  now 
proposed  for  tite  1974-75  school  year,  all  schools  will  have 
at  least  a  25;;  black  student  onrol In-.ent,    Furthermore,  con- 
sidering the  present  racial  distribution  of  administration 
and  staff  meribers,  even  those  schools 'with  relatively  lov/er 
black  student  enrollment  percentages  can  hardly  be  character- 
ized as  "white"  schools  in  the  traditional  sense. 

Across  the  board  racial  balancing  at  all  schools  is  not  re- 
quired.   See  Sv/ann,  supra.    Nor  does  the  court  believe  that 
the  Constitution  requires  further  attempts  to  dilute  the 
relatively  few  remaining  majority  v/hite  schools  in  the 
Atlanta  system  by  sprinkling  those  white  students  left  into 
predominantly  black  schools.    The  obvious  problem  now  con- 
fronting the  Atlanta  schools  is  a  dearth  of  white  students. 
Given  the  total  circumstances,  this  plan  prescribes  an  edu- 
cationally sound  and  workable  solution  that  "promises  real- 
istically to  work  now,"    Green,  supra,, ,,  (Unpublished  opinion, 
May  1  ,  1974,  pp.  T7^3,)  \uuyuo^^^l^^u  uhimium. 

The  court  orders,  as  before,  that  all  disagreement  on  the  plan  first 
be  submitted  to  the  Biracial  Committee  prior  to  resort  to  court  motion. 
In  addition,  the  order  provides  that  counsel  for  incervenors  be  given 
notice  of  meetings  and  afforded  the  opportunity  to  participate  on  an  equal 
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basis.    The  court  maintains  that  "many  of  the  objections  to  the  plan  now 
raised  could  have  been  avoided  had  the  plaintiff-intervenors  and  their 
counsel  of  record  been  allowed  to  participate  in  the  deliberations  of  the 
Birarial  Committee."  (14)    It  is  ordered  that  the  committee  meet  at  least 
quarterly.    However,  Henderson  stated  in  an  interview  that  the  Biracial 
Committee  lost  interest  after  the  settlement  and  the  court  did  not  bother 
to  extend  its  term  or  appoint  members.^^    And,  regarding  the  other  form 
of  oversight  for  plan  implementation,  the  APSS  could  not  produce  any  semi- 
annual reports  and  concluded  that  it  must  never  have  prepared  any. 

Implementation  of  the  plan  was  not  really  at  issue  because  it  was  the 
process  of  arriving  at  the  plan  rather  than  the  content  that  underlay  the 
unitary  finding.    There  was  very  little  actually  to  implement.    The  admin- 
istrative positions  were  filled.    All  hiring  from  now  on  is  simply  to  be 
on  the  basis  of  merit.    Similarly,  teachers  need  not  be  reassigned  once 
the  initial  compliance  with  Singleton  was  achieved.    Most  of  the  white 
schools  were  integrated  the  first  year  and  the  unitary  ruling  was  not  con- 
tingent upon  integration  of  the  remaining  white  schools.    This,  together 
with  everyone's  exhaustion  over  the  desegregation  issue,  explains  v;hy  there 
was  no  period  of  implementation  or  follow-up  on  the  plan. 

Three  of  the  plaintiff  parties--LDF,  NAACP,  and  ACLU— appealed  the 
decision  but  this  time  to  no  avail.    They  claimed  that  the  plan  was  con- 
stitutionally inadequate  in  that  it  left  92  of  the  148  schools  pver  90% 
black  and  that  blacks  bore  the  burden  of  desegregation.    Appellants  urged 
that  existing  precedent  would  not  allow  the  court  to  affirm  the  unitary 
status  of  a  school  district  which  has  never  used  non-contiguous  pairing, 
has  never  bused  white  children  into  black  schools,  and  in  which  over  60% 
of  its  schools  are  substantially  or  all  black.    Responded  the  Fifth  Circuit: 
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These  contentions  appear  to  be  supported  by  substantial 
precedent.    However*  for  today  and  in  Atlanta,  the  unique 
features  of  this  district  distinguish  every  prior  school 
case  pronouncement... The  aim  of  the  Fourteenth  Amendment 
guarantee  of  equal  protection  on  which  this  litigation  is 
based  is  to  assure  that  state  supported  educational  oppor- 
tunity is  afforded  without  regard  to  race;  it  is  not  to 
achieve  racial  integration  in  public  schools  (522  F.  2d  719.) 

This  portion  of  the  order  prompted  Fortson  to  comment:  "What  this  is 
saying  is  that  the  mere  fact  that  people  are  segregated  doesn't  neces- 
sarily mean  that  they  are  discriminated  against.    They  (Circuit  Court 
judges)  are  kind  of  picking  up  on  the  mood  of  the  country."*^ 
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V.    Concluding  Observations 

The  Atlanta  case  demonstrates  two  weaknesses  of  the  current  legal 
approach  to  school  desegregation  remedies.    One  is  in  the  class  action 
nature  of  desegregation  litigation.    Typically,  issues  of  appropriate 
class  representation  do  not  arise,  not  because  all  plaintiffs  are  in 
agreement  about  the  remedy  but  because  lawyers  are  in  agreement.    In  this 
case  it  was  the  split  among  the  plaintiffs'  attorneys  that  motivated  the 
attorneys  to  seek  out  Individual  members  of  the  class  who  objected  to  the 
compromise  remedy.    Whether  or  not  there  was  substantial  support  for  the 
national  NAACP  position,  that  position  would  never  have  been  advanced  had 
the  split  among  counsel  not  developed.    Thus  remedies  may  be  evolved  and 
approved  without,  as  Judge  Smith  would  say,  any  members  of  the  class  ever 
appearing  in  the  courtroom.    Attorneys  do  wield  considerable  power  in 
fashioning  remedies  that  will  affect  a  city's  entire  population. 

The  second  weakness  is  the  deficiency  of  legal  doctrine  as  a  guide 
for  lower  court  actions.    In  this  case,  Swann  sustained  loth  sides  of  the 
legal  debate  for  five  years.    One  side  saw  in  Swann  the  mandate  to  try  all 
available  desegregation  tools  in  the  effort  to  eliminate  one-race  schools. 
The  other  side  saw  just  as  clearly  in  the  ruling  that  the  existence  of 
racially  identifiable  schools  does  not  necessarily  imply  discrimination, 
and  that  there  is  thus  no  affirmative  duty  to  desegregate  all  schools  in 
a  system.    The  courts,  as  Judge  Smith  observed,  didn't  know  how  to  resolve 
this  apparent  dilemma. 

The  settlement  approach  did  not  ease  the  dilemma  because  Court  approval 
of  the  settlement  as  constitutional  was  still  required.    But  it  did  serve 
to  focus  court  attention  on  the  process,  rather  than  the  substance,  of  the 
remedy.    The  District  Court,  with  its  bias  against  the  body-mixing  substan- 
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tive  approach  and  its  concern  for  educational  quality,  was  willing  to 
approach  the  substance  of  the  remedy  in  a  flexible  way.    More  important 
than  the  substance  was  an  agreement  that  would  get  the  parties  out  of 
the  courtroom  and  into  the  classrooms.    The  Appeals  Court,  however,  was 
involved  in  the  nationwide  effort  to  formalize  the  state  of  desegregation 
law,  and  was  thus  not  amenable  to  the  lower  court's  flexible  approach. 
Even  so,  the  Appeals  Court  was  not  willing  or  able  to  make  judgments  re- 
garding the  substance  of  proposed  remedies.    All  but  one  of  Its  remands 
were  addressed  to  the  process  of  remedy-framing.    First  the  court  ordered 
that  plaintiffs  be  afforded  an  opportunity  to  prepare  an  alternative  plan. 
Next  it  sent  the  first  proposed  settlement  back  to  the  lower  court  because 
of  questions  of  class  representation.    Finally  It  ordered  evidentiary  hear- 
ings on  the  merits  of  the  plan  and  the  motions  for  intervention.    The  only 
Appeals  Court  ruling  on  substance  was  the  October,  1972  order  which  dir- 
ected that  the  new  plan  must  at  [ninintum  use  pairing.    Cut  by  ultimately 
approving  a  plan  that  paired  only  four  schools  out  of  150,  the  court 
revealed  the  limited  importance  given  to  the  substance  of  the  remedy. 

The  one  substantive  goal  established  by  the  courts  has  questionable 
legal  validity  and  seems  like  a  token  concern  for  substance.    That  is  the 
requirement  that  all  of  the  previously  all-white  schools  be  desegregated, 
T^ere  was  no  comparable  objective  for  desegregating  black  schools  and  the 
final  settlement  left  92  all-  or  nearly  all-black  schools.   As  the  Appendix 
shows,  the  outcome  of  this  approach  is  that  a  majority  of  white  students 
attend  integrated  schools,  while  about  80%  of  blacks  attend  segregated 
schools.    Somehow  this  seems  to  do  injustice  to  Brown,  which  was  premised 
on  the  belief  that  segregating  blacks,  not  whites,  doe;]  irreparable  damage 
and  to  their  "hearts  and  minds."   While  Atlanta  blacks  now  dispute  this 
premise  of  Brown,  which  is  one  reason  v/hy  segregated  black  schools  were 
allowed  to  remain,  there  was  never  any  justification  advanced  for  requir- 
ing that  the  majority  of  whites  attend  integrated  schools. 
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^■'^■y/c?^o^'  ^^^^  President,  Trust  Company  of  Georgia,  personal  interview, 

4/ 0/ /o. 

Judge  Sidney  0.  Smith,  member  of  law  firm  Alston,  Miller,  &  Gaines,  Atlanta 
previously  District  Court  Judge  for  Northern  District  of  Georgia 
personal  interview,  4/4/78. 
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for  Lonnie  King  and  plaintiffs,  personal  interview,  4/7/78. 

Horace  Tate,  State  Senator,  Executive  Director  of  the  Georgia  Association  of 
Educators,  member  of  School  Board  1965-1969,  personal  interview,  4/4/78. 

William  VanLandingham,  Vicf?  President  Citizens  and  Southern  Bank,  member  of 
School  Board  1971-1974,  personal  interview,  4/5/78. 
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APPENDIX 

Enrollment  and  Desegregat-.on  in  the  Atlanta  Public  School  System:  1960-1976* 
e  ^  ^  of  schools  %  in  desegregated  schools 
  Enrollment      %  black      desegregated          of  blacks     "     of  wfTites 


1960-  61  102,000  44  0 

1961-  62  111,000  43  3 

1962-  63  112,000  41  7 

1963-  64  114,000  43  7 


1965-  66        108,000  56  4 

1966-  67        104,000  57  6 


0  0 

0  8 

0  17 

0  16 


1964-65        113,000  50  3  i  4** 

2  4 


3  8 
5  23 


lSw,-68        110,000  59  15 

1968-  69         111,000  61  19  9  28 

1969-  70        106,000  66  23  H 


38 


1970-  71         103,000  67  31  20  57 

1971-  72        100,000  72  31  18  65 

1972-  73  96,000  77  31 


19  58 


** 


1973-  74  87,143  83  22 

1974-  75 

1975-  76  80,000  85  38 


** 


All  data  from  1960  ta  1972-73  is  from  School  Desegregation  in  Metro 
Atlanta— 1954-1973,  6  Dubli cation  of  Research  Atlanta.    Data  for  s~ubse- 
quent  years  is  from  various  sources  and  is  not  available  in  complete  form. 

At  this  point  the  definition  of  "desegregated"  was  chanaed  to  include 
only  schools  with  more  th«n  10%  of  each  race.    Before,  any  school  with 
at  least  one  student  of  each  race  was  considered  desegregated. 
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INTRODUCTION 

Spanqler  v.  Pasadena  City  Board  of  Education  fonps  the  core  of  an  inter- 
esting and  important  desegregation  story.    The  story  is  interesting  for  a 
variety  of  reasons,  the  first  being  tha  vitriolic  style  and  personality  of 
Judge  Real,  whose  piercing  commentary,  questions  and  rulings  pervade  the 
courtroom  proceedings.    The  history  of  Pasadena's  educational  system,  the 
plans,  proposals  and  decisions  of  the  School  Board  over  the  past  20  years 
and.  the  actors  involved  in  that  history— parents,  teachers,  school  admini- 
strators, businesspeople,  and  students— fora  an  intricate  and  interrelated 
tableau  which  is  simultaneously  the  backdrop  to  and  the  basis  of  the 
courtroom  drama. 

The  Pasadena  story  is  important  because  Pasadena  is  the  American 
urban  city  writ  small,  a  town  in  triansition  from  majority  white  to 

» 

majority  black.    Additionally,  Spangler  was  one  of  the  earliest  northern 
desegregation  cases,  filed  by  the  original  plaintiffs  in  1968,  joined  by 
the  Justice  Department  in  1969.    The  case  was  resolved  initially  by  the 
imposition  of  a  far-reaching  court  order  to  desegregate.    In  effect.  Judge 
Real  reorganized  student  attendance,  staff  recruitment  and  school  construc- 
tion policies  of  the  entire  district.    Later,  Spangler  became  the  first 
case  in  which  the  Supreme  Court  went  beyond  defining  and  delimiting  the 
range  of  permissible  remedies  which  a  District  Court  may  impose  in 
righting  the  wrongs  of  de  jure  segregation."   Here,  the  Supreme  Court 
ordered  lower  courts  to  make  a  new  and  narrower  determination  of  equitable 
relief. 
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The  first  of  the  "interesting"  Jisoects  of  the  case.  Judge  Real 
himself,  could  be  the  focus  of  a  fascinating  biography.    Judge  Real's 
role  in  the  case  was  pivotal.    His  incessant  search  for  a  graspable 
understanding  of  the  truth  at  the  1970  trial,  his  far-reaching  desegre- 
gation order  and  the  Plan  which  the  Administration  designed  to  meet  its 
requirements,  his  demands  for  proof  that  segregation  had  been  eliminated 
at  the  1974  trial— all  illustrate  the  crucial  role  which  Real  played  in 
this  history. 

And  yet,  his  role  has  been  a  problematic  one.    He  has  been,  as  the 
Supreme  Court  points  out,  unclear  in  distinguishing  de  jure  from  de  facto 
segregation;  in  fact,  he  admits  that  he  sees  no  important  difference 
between  the  two.    In  the  absence  of  this  distinction,  any  school  in  which 
the  numbers  of  black  and  white  students  do  not  reflect  proportionately  the 
numbers  of  the  entire  district  m;jst  be  viewed  as  intentionally  segregated. 
In  additon  to  violating  the  precedent  set  in  Swann,  this  conclusion  would 
effectively  leave  any  school  district  ever  in  court  for  desegregation  pur- 
poses forever  at  the  mercy  of  a  district  court  judge.    On  the  other 
hand,  as  Judge  Real  is  quick  to  point  out,  if  the  discretion  of  the 
district  court  in  a  case  like  Spangler  is  limited  to  an  initial  sweeping 
order,  is  it  not  "an  order  for  a  day,"  an  unenforceable  admonition  which 
need  have  no  lasting  effect  on  the  school  district? 

The  central  issue  is  timing:    How  long  can  a  district  court  consti- 
tutionally enforce  a  desegregation  remedy?   Or,  how  long  does  it  take  to 
transform  a  segregated  school  district  into  one  which  is  unitary?  As 
Real  sees  it,  the  Supreme  Court  answers  these  questions  by  saying  that  a 
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district  court  cannot  retain  jurisdiction  over  a  school  district  until 
it  has  been  fully  desegregated  and  is  likely  to  remain  that  way  for  a 
foreseeabl3  period  of  time.    Appellate  Justice  Ely  and  Supreme  Court 
Justices  Marshall  and  Brennan  agreed.    As  the  majority  of  the  Supreme 
Court  sees  it,  if  a  racially  neutral  syttem  is  established  in  compliance 

^  with  a  desegregation  order,  how  the  school  district  later  evolves,  absent 

further  acts  of  de  jure  segregation,  is  no  business  of  the  courts.  Thus, 
the  range  of  remedy  is  altered  acutely,    A  district  court  cannot  order  a 
full  remedy  without  losing  jurisdiction.    One  obvious  response  which 
might  be  expected  from  liberal,  integration-minded  judges  is  the  use  of 
timetabled,  step-by-step  desegregation  plans  which,  by  allowing  for  a  long 
period  of  implementation,  require  a  long  period  of  continuing  jurisdiction. 
The  opportunity  to  modify  one's  injuction  thus  remains,  and  the  district 
court  '*keeps  its  hand"  in  the  evolution  of  the  school  district's  response 
to  its  own  changing  racial  composition. 

The  history  of  the  educational  system  in  Pasadena  and  the  relation- 
ships between  and  among  boards,  administrators,  teachers,  and  parents  form 
another  fascinating  story.    Pasadena  was—and  is— a  white-dominated  town.  • 
The  divisiveness  caused  by  opinionated  points  of  view,  conservative  and 
liberal  alike,  has  been  a  major  roadblock  to  improving  physical  plant 
facilities  and  personnel  and  student  performances.    The  money  and  energy 
spent  by  each  side  trying  to  get  'ts  own  way  has  been  a  tragic  mite.  If, 

•  as  former  school  superintendent  Ray  Cortines  suggests,  "the  greatest  way 

to  victory  is  through  compromise,"  the  citizens  of  Pasad^-lia  have  seemed 
purposeful  in  their  pursuit  of  defeat. 
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Many  of  the  individuals  involved  in  the  Pasadena  desegregation  story 
are  well  informed;  nearly  all  of  them  are  highly  opinionated.    The  parti- 
cular groups--the  Pasadena  Appeal  Committee,  the  League  of  Women  Voters, 
the  Spang! ers— are  important  not  so  much  for  what  they  did,  but  for  what 
they  represent  in  the  American  city.    These  actors  are  all  of  us— inte- 
grationists,  segregationists,  racists,  prope    '  owners,  civil  libertarians. 
No  clear  understanding  of  right  or  wrong  emerges  from  knowing  their 
stories.    The  resolution  of  the  motives,  desires,  and  goals  of  the  con- 
flicting groups  within  the  school  district  has  been  impossible.  Divided 
into  antagonistic  camps,  the  citizens  of  Pasadena  fought  for  dominance 
within  the  power  structures  of  the  community  at  large  and,  in  particular, 
within  all  of  the  institutions  which  influence  the  school  system.  Coopera- 
tion is  often  difficult  in  small,  like-minded  groups  of  people;  in  a 
community  faced  with  a  not  totally  popular  court  order,  it  has  proved 
impossible. 

THE  TOWN 

0 

Pasadena  was  founded  in  1874  by  Indiana  colonists  who  purchased  15,000 

2 

acres  of  the  Mexican  land  grant  of  Rancho  San  Pasqual.     It  was  incorpor- 

3 

ated  in  1886  with  a  "thriving  population  of  2700."     The  name  "Pasadena," 
which  means  "Crown  of  the  Valley"  in  Chippewa,  was  presented  to  the  colo- 
nists by  a  Dr.  T.  B.  Elliot,  who  argued  that  it  was  appropriate  because  the 
small  town  "...  was  at  the  extreme  end,  and  in  the  most  beautiful  and 
romantic  portion,  or  the  famous  San  Gabriel  Valley,  and  therefore  was 

entitled  to  assume  a  name  which  was  so  descriptive  of  the  locality, 

« 
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besides  being  beautiful,  musical,  and  euphonious." 

o 
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The  list  of  prominent  individuals  who  lived  in  or  came  from  Pasadena 

and  its  environs  further  reinforces  the  impression  of  Pasadena  as  a  home 

for  the  rich  and  influential.    William  Scripps,  ot  the  publishing  and 

newspaper  family,  lived  in  the  area  from  1902  to  1914;^  Donald  R.  Wright, 

a  member  of  the  State  Supreme  Court,  was  born  in  Pasadena  in  1909;^  General 

George  S.  Patton,  Jr.,  born  in  the  nearby  town  of  San  Marino  in  1885,  a 

attended  high  school  in  Pasadena;^  Henry  Huntington,  whose  "'Big  Red  Cars' 

tied  together  scattered  cities  of  the  Los  Angeles  basin  into  the  Pacific 

Electric  Railway  System,"^  established  residence  in  the  Pasadena  area. 

After  his  death  in  1927,  his  mansion  and  the  famous  art  collection  it 

houses  were  opened  to  the  public  as  the  Huntington  Library. But 

Pasadena  was  never  peopled  only  by  those  of  affluence  and  power.    As  one 

1924  tribute  points  out,  "(t)he  modest  cottages  of  the  workers  blend  in 

harmony  with  the  mansions  of  the  wealthy,  beautiful  laws,  flov/ers,  and 

trees  are  common  to  all  .  .  .."^^  And 

while  it  is  true  that  there  is  a  large  number  of  well-to-do 
people  who  make  their  residences  here,  it  should  be  borne 
in  mind  that  of  the  nearly  70  thousand  persons  who  have 
chosen  this  city  for  their  homes,  probably  75  percent  are 
engaged  in  gainful  occupations. 

It  is  this  idyllic  and  picturesque  history  which  set  the  tone  for 
Pasadena's  evolution  through  World  War  II.    Even  today,  this  sunny  view  of 
reality  molds  the  self-image  of  many  of  Pasadena's  citizens.    More  important 
for  th  is  analysis  of  school  desegregation,  however,  are  the  changes  in 
the  demographic  characteristics  of  the  community  which  first  became  notice- 
able after  the  war. 
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Pasadena  has  welcomed  Negro  residents  since  the  late  1800s,  when 

southern  coloreds  were  actively  sought  for  housekeeping  and  servant  v/ork.^'^ 

In  the  early  years,  their  numbers  were  small.    By  1940,  blacks  comprised 

only  3.7  percent  of  the  population  of  the  Pasadena/Altadena  area.^*  By 

1950,  the  number  of  blacks  had  doubled,  largely  due  to  a  post-World  War  II  inf  * 
15 

influx  phenomenon.       After  1950,  another  force  comes  into  play:  Affluent 

blacks  moved  to  Pasadena  as  a  symbolic  step  out  of  the  central  clty.^^ 

To  then.,  Pasadena  was  hospitable  and  comfortable,  if  not  affluent,  in  marked 

contrast  to  other  southern  California  cities  which  tolerated  black  immigrants. 

For  the  "more  affluent  blacks."^^  Pasadena  had  become  a  symbol  of  success. 

Side  by  side,  then,  two  groups  of  blacks  were  immigrating  to  Pasadena: 

Poorer,  less  educated,  largely  southern  blacks  and  relatively  affluent,  upw 

upwardly-mobile,  middle-class  blacks. 

The  numbers  of  Mexican-Americans  in  Pasadena  also  increased  substantially 
18 

in  the  1950s  and  1960s     and  this  increase  is  implied,  if  not  explained  by 
two  factors:    First,  the  high  percentage  of  Mexican-Americans  living  in 
southern  California  suggests  the  possibility  of  their  presence  throughout  the 
the  area.    Second,  the  attractiveness  of  Pasadena  to  both  poor  and  not-so- 
poor  blacks  was  not  lost  on  the  Mexican-Americans. 

The  immigration  of  substantial  numbers  of  minorities  eventually  brought 
changes  to^  the  student  population  of  the  school  district*    The  Pasadena 
Plan  attests  to  a  12.7  percent  increase  in  the  number  of  black  students, 
a  15.5  percent  decrease  in  whites,  and  a  1.8  percent  increase  of  "others** 
(Orientals,  Mexican -.^ericans)  from  May  of  1962  to  October  of  1969.^^ 


Paralleling  these  irmiigratiori  and  minority  student  phenomena  was  an 

internal  migration  pattern:    whites  were  moving  eastwards  within  Pasadena.^ 

As  black  attendance  at  an  elementary  school  approached  50  percent,  as  the 

number  of  black  families  on  a  block  surpassed  some  intolerable  threshold 

level,  "white  flight"  occurred,  sending  many  white  families  eastward  within 

Pasadena  or  out  of  the  city  altogether. Black  and  white  areas  of  town 

became  easily  identifiable:'  the  older,  cheaper  homes  in  the  northwest  of 

the  city  formed  the  core  of  an  emerging  ghetto;  new  housing  di^vel opments 

sprang  up  in  the  eastern  and  soithern  parts  of  town  and  were  rapidly  filled 

22 

by  white  Pasadenans.      A  substantial  demographic  shift  was  taking  place 
23 

in  Pasadena. 


THE  SCHOOL  BOARD 

Through  the  1950s  and  1960s,  the  district  enforced  segregation  lu  two 
ways.    At  the  elementary  level,  it  adopted  policies  which  kept  white  schools 
white.    As  pointed  out  in  the  1970  Spangler  opinion, the  School  Board's 
policies  were  designed  to  keep  black  children  in  black  schooib.    In  some 
cases,  the  number  of  classrooms  at  these  schools  was  increased  by  adding 
"transportables,"  portable  classrooms  that  are  comparable  to  Quonset  huts 
in  terms  of  comfort  and  attractiveness,  even  though  adjacent  white  or 
integrated  schools  were  not  being  uscd  at  full  capacity.    Or  if,  for  some 
reason,  transportables  were  not  or  could  not  be  installed,  black  schools 
would  simply  be  required  to  enroll  more  students  than  their  facilities  were 
designed  to  accommodate. 
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At  the  junior  and  senior  high  schorl  levels,  a  more  passive  approach 
proved  sufficient.    During  the  1950s  and  1960s,  there  were  enough  junior 
and  senior  high  whites  throughout  the  city  to  rmsure  a  majority  white 
student  body  in  nearly  every  one  of  the  district's  secondary  schools.  Thus, 
no  active  manipulation  of  attendance  or  construction  policies  was  necessary 
at  the  secondary  level:    simple  "connmon  sense"  feeding  of  the  right  com- 
bination of  the  elementary  schools  to  the  junior  highs  and  of  the  junior 
highs  to  the  senior  highs  kept  whites  in  the  majority  at  almost  every 
Pasadena  secondary  school • 

For  nearly  two  decades,  the  School  Board  had  been  able  to  exercise 

total  control  over  the  racial  quality  of  the  District,  but,  in  1960,  the 

Board  recef\^ed  some  bad  news.    The  town  of  La  Canada  had  decided  to  withdraw 

25 

from  the  School  District.      A  loss  of  900  students  was  anticipated  by 
26 

school  officials,     and  the  Pasadena  School  Board  was  faced  with  another 
in  the  series  of  decisions  which  would  eventaully  lead  it  to  the  courtroom 
of  Judge  Manuel  L.  Real. 

In  1961,  La  Canada  withdrew  from  the  Pasadena  Unified  School  District 

27 

and  established  its  own  district.      La  Canada's  secession  meant  that  some- 
thing had  to  be  done  with  Pasadena's  Linda  Vista  elementary  school  students, 
all  of  whom  were  white.    Formerly »  upon  reaching  the  seventh  grade,  these 
students  had  attended  the  junior  high  in  La  Canada;  now,  they  would  have  to 
be  assigned  to  one  of  three  junior  highs  in  Pasadena,  McKinley,.  Elliot,  Or 
Washington.    Washington  was  closest  to  the  Linda  Vista  are^.;  it  was  also 
the  blackest  of  the  three  schools.    Alarmed  residents  of  the  Linda  Vista 
area  urged  the  Board  to  assign  Linda  Vista  pupils  to  McKinley,  a  "whiter" 
school,  and  they  threatened  to  withdraw  from  the  district  and  form  their 


owi:  ichool  system  if  this  assignment  was  not  made.    The  result  of  their 
lobbying  was  the  acquiescence  of  the  Board  and  the  creation  of  a  gerrymandered 
attendance  zone.    Shortly  thereafter,  a  lawsuit  was  filed  against  the  School 
District. 

This  1963  suit  was  an  attempt  by  a  black  student.  Jay  Jackson,  to 

force  the  School  Board  to  transfer  him  from  the  predominantly  black 

29 

Washington  to  the  less  black  Elliot  Junior  High  School.      While  redressing 

only  Jackson's  specific  grievance,  the  State  Court  took  the  opportunity  to 

speak  on  some  broader  issues  of  race  and  schooling.    The  Court  pointed  out 

that  equal  opportunity  to  an  integrated  education  must  be  provided  to  all 
30 

students,     that  separate,  but  equal  is  a  denial  of  both  equal  protection 
31 

and  due  process,     and  that  school  boards  must  "take  steps,  insofar  as 

reasonably  feasible,  to  alleviate  racial  imbalance  in  schools  regardless  of 
32 

its  cause.'       Here,  the  State  Court  went  beyond  the  requirements  set  forth 

by  *he  United  States  Supreme  Court  in  Brcwn  and  asserted  that,  in  California 

at  least,  the  de  jure/de  facto  distinction  is  irrelevant  if  the  alleviation 

33 

Of  racial  imbalance  is  "reasonably  feasible."      This  decision  put 

Pasadena  on  notice  that  its  overall  policies  could  well  be  found  in 

violation  of  the  California  Constitution.    Nonetheless,  the  Court  ordered 

nothing  more  than  the  transfer  of  Jackson.    Since  only  his  specific  complaint 

34 

had  been  filed,  only  it  could  be  remedied. 

The  Jackson  case  triggered  a  flurry  of  activity.    For  those  concerned 

with  education  in  Pasadena,  the  period  of  1962  thorugh  1968  when  Spangler 

35 

was  originally  filed,  was  an  active  one.      Ad-hoc  citizens'  groups  sug- 
gested numeroL'5  plans  intended  both  to  promote  integration  and  to  improve 

36 

educational  uality. 
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In  1962,  a  citizens  staff  committee  was  appointed  at  the  direction 
of  the  Board  to  review  districting  problems.  The  committee  recommended 
senior  high  school  attendance  area  changes  which  would  have  increased 

37 

integration  substantially,  but  the  Board  rejected  these  recommendations. 
Instead,  the  Board  chose,  to  initiate,  in  1964,  an  open  enrollment  plan 
which  allowed  both  black  and  white  students  to  escape  from  predominantly 
black  schools. 

The  Geographic  and  Controlled  Open  Districting  Plan,  as  it  was  called, 

was  adopted  on  June  11,  1963,  and  implemented  in  September  of  1964.  As 

originally  designed,  it  allowed  all  students  residing  in  the  Open  District 

to  attend  whichever  high  school  they  chose,  so  long  as  there  was  space 

available.    The  Open  District— an  80  percent  black  area— had  until  then 

been  in  the  Muir  High  School  attendance  area.    The  goal  of  the  plan  was  to 

increase  the  number  of  blacks  at  Pasadena  High  but  the  most  important 

result  of  the  plan  was  that  very  few  whites  chose  Muir:    less  than  30 

percent  of  the  whites  in  the  Open  District  attended  Muir  during  the  four 

years  the  plan  was  in  operation.    In  1968,  the  Board  belatedly  mandated 

Open  District  blacks  to  Blair  or  Pasadena  High  Schools  and  Open  District 

whites  to  Muir  High  School,  but  by  that  time  only  100  whites  lived  in  the 
38 

Open  District.      The  effect  of  the  new  mandate  on  Muir's  racial  balance 

was  minimal  at  best. 

Other  recommendations  were  made  to  the  Board.    In  1964,  Board' member 

Walter  Shatford  urged  the  study  of  a  triad  plan,  combining  the  attendance 

areas  of  adjacent  elementary  schools  into  groups  of  three.    The  Board's 

response  was  to  discontinue  entirely  the  consideration  of  restructuring  the 

39 

elementary  school  attendance  areas. 
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There  may  also  have  been  some  anti-integration  sentiment  in  the  admini- 
stration.   Dr.  Joseph  Hanson  was  the  head  of  the  District's  Research 
Department  from  the  late  1950s  until  the  early  1970s.    Throughout  the  period, 
he  gave  selective  data  to  the  Board  or  misinterpreted  the  full  r!ata.  For 
example,  in  1961,  when  the  Board  moved  Noyes  end  Burbank  elementary  schools 
out  of  the  Muir  and  intp  the  Pasadena  High  School  attendance  zone,  PHS  was 
already  overcrowded.    Hanson  apparently  misled  the  Board,  his  Ph.D.  and 
ability  to  interpret  statistics  "overawing"  the  common  sens^>  of  its  members.*' 

For  a  variety  o/  reasons,  then,  little  was  done  to  promote  integration 
in  Pasadena  after  the  Jackson  decision.    In  fact,  of  ail  the  programs  ini- 
tiated by  the  Board,  only  the  Geographical  and  Controlled  Open  District 
described  above  decreased  the  numbers  of  blacks  at  a  majority  black  school, 
and,  even  so,  only  in  )ne  year,  1964.*^ 

In  196C,  the  Board  shifted  San  Rafael  elementary  school  from  the  Muir 
high  school  attendance  area  to  that  of  Blair  high  school.       The  San  Rafael 
area  is  an  upwrdly  mobile  white  neighborhood  in  which  most  of  the  children 
are  expected  to  attend  college  after  their  high  school  graduation.  Given 
a  few  more  Board  decisions  like  this  one,  it  was  apparent  that  Muir  high 
school  would  go  the  way  of  Washington  junior  high:    its  percentage  of  black 
students  would  increase  until  it  became  predominantly  black.    A  change  of 
this  sort  at  the  high  school  level  would  have  city-wide  impacts.  Many 
black  students  would  receive  a  nearly  totally  segregated  education;  white 
flight  from  the  Muir  attendance  area  would  be  exacerbated,  the  facilities 
and  faci»ity  at  Muir  would  decline. 
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Many  parents  felt  that  something  had  to  be  done  about  the  Board's 
persistent  movement  of  one  white  neighborhood  after  another  from  integra- 
ted attendance  areas.    The  parents  would  have  to  get  together  and  make 
heir  fr3e1ings  known. 

The  first  meetings  of  parents  who  wanted  to  "save'*  Muir  High  School 
were  held  that  same  year.^^   The  same  process  of  organizing  was  catalyzed 
by  the  1967  debate  and  movement  over  Plan  A,  a  plan  to  take  two  all-white 
elementary  schools  out  of  the  Pasadena  High  School  attendance  zone  and  put 
them  back  into  the  Muir  High  School  area.    In  May  1967,  the  Board  voted 
to  support  Plan  A,  returning  the  two  schools  to  the  Muir  attendance  area; 
later  that  year,  after  an  election  conducted  largely  around  this  issue  and 
with  two  new  members,  the  Board  rescinded  the  decision. 
The    The  group  of  concerned  parents  which  had  been  working  together  for 
nearly  two  years  sought  a  State  Court  injunction,  first  from  Judge  Burton 
Nobel,  then  from  Judge  Ralph  Nutter,  which  would  have  forced  the  Board  to 
reinstate  Plan  A.    The  first  judge  refused  to  allow  the  case  to  proceed;^^ 

the  second  told  the  parents  to  give  the  new  Board  a  year  to  "get  settled 
46 

in,"     but  he  nevertheless  "...  laid  down  a  clear  warning,  a  clear 

mandate  to  /the/  Board  to  act.  .  .  ."^^   Th^  Board  didn't  do  anything  new. 

And  for  good  reason:    The  Board  felt  it  was  on  solid  ground.  From 

1.963  to  1967,  the  Los  Angeles  County  Counsel  advised  the  Board  that  no  action 

based  On  racial  considerations  was  constitutional,  including,  of  ccurse, 

48 

actions  which  would  explicitly  promote  racial  intetTnixing. 

By  1968,  two  simultaneous  events  were  taking  place.    The  Department  of 
Health,  Education,  and  Welfare  was  scrutinizing  the  Pasadena  Unified  School 
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District  as  part  of  an  investigation  of  several  northern  school  districts. 
The  investigators  were  impressed  by  a  series  of  statistics  compiled  by  a 
statistician-parent^^  who  had  monitored  what  administracion  officials  told 
the  Board.    The  HEW  investigators  eventually  advised  the  Justice  Department 
that  possible  violations  of  the  law  were  occurring  in  Pasadena. 

At  the  same  time,  the  Spanglers  and  other  Muir  parents,  unhappy  with 
their  lack  of  success  in  the  State  courts,  brought  their  complaint  to 
federal  court.    The  parents  filed  suit  on  August  18,  1968,^^  asking  for 
desegregation  of  the  high  schools  only.    The  parents  hoped  to  obtain  an 
integrated  high  school  education  for  their  children.    For  both  black  and 
white  parents,  "integrated"  meant  "not  majority  black." 

James  and  Bobbie  Spangler,  parents  of  the  named  plaintiff,  suggested 

that  a  whole  array  of  strategic  reasons  induced  them  to  seek  relief  only 

at  the  high  school  level.    First,  much  of  the  financial  support  behind  the 

suit  came  from  the  Linda  Vista  elementary  school  area,  where  affluent  white 

parents  were  willing  to  help  finance  a  court  battle  which  might  result  in 

their  children's  future  high  school  (Muir)  being  maintained  as  a  majority 

white  school.    If  the  suit  sought  to  desegregate  all  levels  of  the  syctem, 

these  funds  would  have  dried  up,  since  most  white  parents  liked  thpir  young 

52 

Children  attending  an  all-white  elementary  school.  Additionally, 

the  increased  expense  of  additional  research  and  preparation  for  a  system-wide 

suit  argued  in  support  of  the  "high  schools  only'  approach. 

Second,  the  idea  of  busing  elementary  school  youngsters  was  sure  to 
arouse  the  white  community's  ire,  and,  while  political  support  was  not 
crucial  in  the  case-making  stage,  it  certainly  would  be  in  the  implementa- 
tion stage.    If  the  parents  were  to  gain  an  impiementable  decision  for 

6GI 
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for  their  children,  they  could  not  afford  to  "take  on"  the  entire  city, 
more  than  half  of  which  consisted  of  all-white  elementary  school  areas. 
Why  upset  the  entire  city  when  the  real  goal  was  to  keep  Mulr  from  "going 
black"?^^ 

Several  observers  argue  that  there  was  another  reason  for  the  suit: 
Desegregation-integration  was  seen  as  intrinsically  good.    It  was  what 
justice  required  and  it  would  Improve  every  student's  education, 

A  more  cynical  assessment  of  the  parents'  motivation  can  be  made,  too. 
While  promoting  integration  had  limited  public  support,  stopping  deteriora- 
tion of  the  community  had  substantial  support.    A  housing  value  Shockwave 
effect  had  been  emanating  from  the  northwest  corner  of  Pasadena,  reducing 
property  values  throughout  the  city  In  ever-expanding  rings  as  the  black 
"ghetto"  grew.    Pasadena  is  a  small  town;  housing  is  in  short  supply.  If 
all  high  school  students  attended  integrated  schools,  the  value  of  white 
residences  nearest  to  the  black  community  would  not  be  depressed  inordin- 
ately.   Conservation  of  housing  values,  it  is  argued,  was  a  major,  if 
unexpressed,  reason  for  the  filing  of  the. suit. ^ 

At  the  same  time  as  they  filed  their  suit  in  federal  court?  the  parents 
petitioned  the  Department  of  Justice  to  enter  the  trial  as  plaint if f- 
intervenor.    It  was  Important  for  the  parents  to  get  the  government  involved 
The  tremendous  cost  of  researching  and  preparing  the  case  simply  would  have 
been  too  great  for  the  private  plaintiffs  to  bear.    While  the  government 
could  have  brought  the  suit  without  the  private  plaintiffs,  the  plaintiffs 
would  have  had  a  most  d':fficult  time  making,  let  alone  proving,  their  case 
without  the  government's  involvement. 
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What  actually  induced  Justice  to  intervene  remains  unclear,  but  it  is 
not  likely  that  the  petition  of  the  plaintiffs  had  a  major  impact  on  the 
decision,    A  more  important  consideration  may  have  been  HEW*s  concern  over 
possible  violations  uncovered  in  its  investigation,^^   Whatever  the  reason, 
late  in  1SS8,  the  Justice  Department  petitioned  to  intervene  in  the  case. 

The  Justice  Department  moved  to  expand  the  suit  so  that  the  entire 

school  system,  not  just  the  high  schools,  might  be  desegregated.  Judge 

Real  granted  the  motion  to  intervene,  but  denied  the  motion  to  amend. 

According  to  Charles  Quintance,  principal  attorney  for  the  government  at 

the  1970  trial,  this  initially  conservative  decision  reflects  nothing  about 

Judge  Real's  notions  on  desegregation.    Rather,  it  illustrates  his  notion 

of  intervention;    When  you  move  to  intervene  in  a  case,  you  take  the  case 
57 

as  It  IS.      The  government  appealed  Real's  decision  and,  on  August  28, 
1969,  the  Ninth  Circuit  Court  of  Appeals  reversed  Judge  Real  and  remanded 
the  case  with  instructions  to  reinstate  the  stricken  allegations.^^ 

THE  JUDGE 

Some  lawyers  assert  that  federal  courts  are  like  small  fiefdoms  with 
59 

a  judge  as  feudal  lord.      Judge  Real  may  not  see  himself  as  a  monarch,  but 

he  commands  fiercely  the  judicial  process  in  his  court,  preferring  the  role 

of  catalyst  to  that  of  referee.    The  range  of  phrases  associated  with 

Judge  Real  is  vast,  starting  at  "a  thoroughness  for  details, "^^  continuing 

through  "searching  for  the  truth,"  "concerned"  and  "caustic, "^"^  and  ending 

62 

with  "screaming  monarchical  idiot."      He  is  considered  "a  very  briMiant 
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man,"  "  aven  by  those  who  do  not  like  his  judicial  deciaions.    Others  see 
his  desire  to  get  to  the  truth  pushing  him  boyond  the  limits  of  reasonable 
courtroom  behavior,  carrying  him  to  be  "rude,"^^  "arrogant, "sarcastic, 
One  partisan  observer  who  had  not  been  happy  with  the  outcome  of  the  Spangler 
case  said  that  Judge  "Real  is  prosecutor,  attorney,  judge  and  hangman,  (He 

erf 

does  not  let  people  speak,)    He  can't  seem  to  be  fair," 

iludge  Real  has  his  own  explanation  for  his  "search  for  truth"  style, 
and  it  is  bound  deeply  in  his  understanding  of  the  role  of  a  judge.  The 
function  of  a  judge  is,  one,  always  to  sit  as  a  procedural  umpire  and,  two, 
sometimes  to  make  sure  that  the  facts  are  presented.    The  first  function— 
"umpiring"~characteri2es  the  judge's  role  in  a  jury  trial,  where  facts  are 
to  be  resolved  by  the  jury  and  the  judge's  role  is  solely  to  distinguish 
and  rule  on  points  of  law.    The  second  function--ensuring  that  all  facts 
are  presented— must  be  added  to  the  first  in  any  court  action  v/here  'u'^e 
judge  is  expected  to  examine  and  understand  the  facts  as  well  as  to  inter- 
pret  the  law.       Thus,  in  the  Spangler  case,  Judge  Real  was  required  to 
understand  fully  the  nature  of  the  Pasadena  Unified  School  District,  its 
Boara,  administration,  parents  and  students  over  some  25  years.  Hence, 
Real's  question-asking  role  is  derived  directly  from  his  conception  of  the 
judge's  office. 

go 

Manuel  L..  Real  is  a  "take-charge"  judge.      He  refuses  to  see 
time  wasted  in  his  courtroom  and  is  not  at  all  gentle  in  reminding  counsel 
that  neither  verbosity  nor  redundancy  impress  him.    Frequently,  he  will 
respond  directly  to  a  question  from  coiif^sel ,  preventing  a  witness  from 
answering,  if  the  answer  has  already  been  offered  to  the  court  in  the  form  of 
an  exhibit  or  as  testimony.    On  the  first  day  of  the  1970  Spangler  trial, 
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for  example,  Mr,  Qualntance,  attorney  for  the  government,  requested  a 

witness,  a  teacher  named  Mrs.  Bigby,  to  r<jad  into  the  record  a  particular 

enrollment  figure  for  the  school  at  wh^ch  she  taught. 

By  Mr,  Quaintance: 

Q,    Showing  you  1-B,  particularly  page  4  thereof,  under 
Field  Elementary  School,  would  you  read  the  enrollment, 
the  number  of  Caucasian  students,  Negro  students,  and 
ether  students  as  of  October  1966? 

A,    For  Field? 
Q.  Yes, 

The  Court: 

Mr.  Quaintance,  Mrs.  Bigby  is  well  qualified  to  read,  and  I 
learned  to  read  much  longer  /ago/  than  I  would  like  to 
remember,  so  that  I  dcn't  like  witnesses  to  read  to  the 
urt  any  document  which  is  in  evidence. 

Mr.  Quaintance:, 

All  right,  your  Honor. 
The  Court: 

I  will  just  read  it  myself. 

Simlarly,  Judge  Real  is  inclined  to  save  time  by  telling  a  lawyer 
what  has  just  been  said  by  a  witness  rather  than  by  having  a  the  court 
reporter  read  the  testimony  from  the  transcript.    On  the  first  day  of  trial, 
January  6,  1970,  the  School  Board's  attorney,  John  Pollock,  objected  to  a 
question,  asserting  it  called  for  hearsay  testimony  from  the  witness.  Judge 
Real  overroled  the  objection,  but  granted  Pollock  the  Opportunity  to  explain 
his  objection. 

Mr.  Pollock: 

Our  objection  is  on  the  ground  that  what  this  person  did  may 
be  of  importance.    The  conversations  or  the  instructions  or 
whatever  hearsay  may  be  involved  in  it  is  not  of  importance, 
and  this  is  a  back-door  way  of  getting  into  the  record  hearsay. 
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The  Court: 

No.    An  she  testified  Is  what  she  did  or  didn't  do, 
Mr.  Pollock: 

The  question  Is  broader  than  that,  If  the  Court  please. 
May  I  have  the  question  read? 

The  Court: 

As  the  result  of  the  discussions,  did  she  make  any  application  to 
to  Pasadena?   The  answer  was  "no."    The  objection  Is 
overruled. 72 

Judge  Real  sees  his  own  desire  to  save  time  as  a  question  of  practi- 
cality.   The  fedeial  courts  are  hearing  more  and  more  cases  each  year. 
Why  not  let  those  who  should  care  the  most— the  11t1gants~do  more  of  the  work 
work?   Accordingly,  he  requested  Charles  Quaintance,  principal  government 

attorney  in  the  1970  trial,  to  prepare  the  Findings  of  Fact  and  Conclusions 

72  ' 

of  Law  for  his  decision.      The  reasoning  is  simple:    A  victorious  litigant 

will  prepare  a  set  of  Findings  and  Conclusions  as  complete  as  or  more  complete 

than  any  set  which  a  judge's  law  clerk  might  compile.    Given  the  large 

number  of  cases  now  heard  In  federal  courts,  it  is  impossible  for  the  clerks 

and/or  judge  to  prepare  satisfactory  Opinions,  Findings,  and  Conclusions  for 
73 

every  case  heard. 

The  case  itself  was  tried  at  3  rapid  clip.    Some  30  vritnesses  were 

examined  and  literally  hundreds  of  exhibits  were  entered  in  only  nine  days 

of  trial.    Days  were  usually  long,  starting  at  9:30  a.m.,  ending  between 
74 

5:30  and  6:30  p.m.      The  defendant's  lawyers  had  thought  the  trial  would 

75 

last  for  some  six  months,     but  from  start  to  finish,  the  trial  spanned 
only  two  weeks,  January  6-20,  1970.^^ 
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One  factor  which  contributed  to  the  speed  of  the  trial  was  that  Judge 
Real  had  done  his  homework.    He  I  '^d  studied  the  pretrial  documents  thoroughly 
and,  by  the  time  the  trial  opened,  was  well-versed  In  the  particulars  of 
Pasadena's  geography,  demography,  and  history.    During  the  trial,  he  cited 
page  numbers  and  fact"  from  the  various  pretrial  documents  and  exhibits. 
In  one  Instance,  the  government's  lawyer  was  examining  a  witness: 

Mr.  Qualntance: 

Mrs.  Foster,  what  is  the  predominant  race  of  students 
at  McKlnley  Junior  High  School? 

The  Court: 

White,  57  percent. 

78 

Real  was  sharp.    He  h'^d  read  the  materials  and  he  was  eager  to  work. 
THE  1970  TRIAL 

The  case  against  the  School  Board  was  presented  by  the  government, 
the  private  plaintiffs  adding  color,  but  little  substance  to  the  trial 
record.    The  government's  resources  were  Immense:    five  Justice  Depart- 
ment lawyers,  one  United  States  Attorney,  three  legal  assistants,  and  one  or 
or  two  legal  secretaries,  all  worked  to  compile  and  present  the  government's 

case.^^   Two  of  the  la»;yers,  one  of  them  Charles  Qualntance,  worked  full 

80 

time  for  over  a  year  on  the  case.^   And  the  government  also  had  the  benefit 
of  the  research  already  completed  by  HEW. 

The  government's  case  was  a  straightforward  one:    The  actions  and 
Inactions  of  the  Board  over  some  20  years  were  presented  In  detail.  The 
government  attorneys  were  well  prepared:    They  knew  what  they  wanted  from 
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the  evidence  and  witnesses  and  they  used  both  effectively  and 
81 

comprehensively.  * 

Personal  testimony  was  given,  black  teachers,  for  example,  detail- 
ing the  abuse  they  had  received  v.ithln  the  District.   A  sad  example  of 
hiring  discrimination  was  revealed  In  the  testimony  of  Mrs.  Barbara 
Rigby,  a  black  elementary  school  teacher  who  was  Interviewed  by  a  white 
principal  for  a  Job  at  a  mostly  white  school. 

r 

He  said  that  I  was  very,  very  qualified,  but  that  I 
♦  had  to  remember  that  he  was  a  new  teacher,  I  mean 
principal,  this  was  his  first  year,  and  that  he  had 
to  think  about  his  community  and  his  teachers,  and  the 
parents  and  children  at  that  school.    He  kept  saying 
that  It  wasn't  up  to  him  to  hire  me,  but  It  was  up 
the  Board. g2 

Teslmony  such  as  Mrs.  Rigby's  was  supplemented  by  a  historical  review  which 
which  presented  the  evolution  of  the  student  bodies  In  all  of  the  District's 
schools  over  some  20  years.    Little  was  left  untouched:    hiring  and  promo- 
tion policies,  transfer  plans,  residential  discrimination,  all  were 
detailed  by  the  plalntiff-intervenor  and  all  led  to  the  same  basic  con- 
clusion.   Segregation  existed  in  the  Pasadena  Unified  School  District. 

During  the  government's  presentation.  Judge  Real's  main  role  was 
fairly  routine:    If  objections  were  raised  by  defense  counsel,  he  wither 
sustained  or  overruled  them.    Infrequently,  he  questioned  a  witness  to 
draw  out  some, information  he  wanted;  not  infrequently,  he  reminded  counsel 
for  the  government  that  witnesses  can  read  and  that  so  can  the  Court,  that 
an  assertion  already  In  the  written  record  need  not  be  presented  orally- 

John  Pollock,  attorney  for  the  School  Board,  initially  was  well 
received  by  Judge  Real.    Pollock  had  been  hired  by  the' School  Board 
because  the  county  counsel  had  advised  the  use  of  outside  counsel.  The 
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County  Counsel's  Office  felt  It  could  not  adequately  prepare  the  case 
and  that  the  District's  money  would  be  well  spent  In  hiring  private 
attorneys.    In  John  Pollock,  the  Board  found  a»n  Intelligent  and  versa- 
tile trial  lawyer.    Pollock  has  a  gift  for  detail,  points  of  law»  and 
procedure.    His  objections  were  sustained  more  often  than  not.  He 
pr«*sented  a  clear,  If  unsuccessful,  defense  of  the  Board  and  Its  policies* 

Pollock's  strategy  was  two-fold.    First,  he  sought  to  demonstrate 
that  the  history  of  the  Board's  actions  was  evidence  of,  at  the  very 
least,  an  intermittent  concern  for  integration.    Second,  he  suggested 
that  demographic  changes  and  legal  prohibitions  beyond  the  control  of  the 
Board  constituted  the  major  forces  which  had  created  the  present  situation 

In  Pasadena.    He  argued  that  any  segregation  In  Pasadena  was  not  of  the 
83 

de  jure  sort.      If  It  existed  at  all,  It  was  not  be  design,  but  by  cir- 
cumstance, which  no  Board  can  be  expected  to  control  or  required  to  remedy. 
If  de  facto  segregation  existed,  it  was  not  the  Board's  constltui tonal  duty 
to  correct  it. 

Pollock  questioned  a  variety  of  witnesses—Board  members,  former 

Board  members,  administrators— in  his  attempt  to  demonstrate  the  Board's 

past  concern  for  and  involvement  in  promoting  integration.    One  major 

figure  was  Steve  Salesian,  a  member  of  the  Board  from  1957  to  1969,  four 

84 

times  Board  president.      That  he  had  been  on  the  Board  during  the  12 
years  before  the  trial  meant  he  could  provide  critical  Information  .about 
the  Board  and  Its  motivation. 

Pollock  was  most  thorough  in  his  examination  of  Mr.  Salasian,  scru- 
tinizing detail  after  detail  of  the  former  Board  member's  actions  during 
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the  1957-1969  period*    Every  major  action  which  affected  the  District's 
white/black  ratio  or  a  particular  school's  attendance  zone,  from  the  La 
Canada  withdrawal  to  '•he  building  of  a  third  high  school  to  the  vote  on 
Plan  A,  was  discussed  In  terms  of  Saleslan  and  his  motivations  toward 
racial  or  ethnic  goals. 

The  La  Canada  withdrawal  formed  the  basis  for  a  long  Interchange 
between  Pollock  and  Saleslan.    La  Canada's  departure,  In  a  three  year-long 
transition  period,  was  going  to  reduce  by  about  1,000  the  number  of  whites 
at  Mulr  High  School.      In  responding  to  questons  from  Pollock,  Saleslan 
outlined  what  the  Board  did  to  deal  with  the  difficulty: 

Q: 

Commencing  with  that  occasion  would  you  tell  us 
what  steps  the  Pasadena  Board  of  Education  took  while  you 
were  on  It? 

A: 

With  regard  to  Improving  the  racial  balance  at  the 
Pasadena  School  system? 

Q: 

Let's  start  with  the  high  schools  first. 

A.: 

All  'Mght.    The  first  step  was  to  move  other  white 
population  Into  John  Muir.    Number  one,  Linda  Vista— well, 
Linda  Vista  was  in  there.    I  think  the  San  Rafael  area  was 
moved  Into  John  Muir.    People  from  the  northeast  who  were 
closer  to  John  Muir  than  they  were  to  Pasadena  High  School 
because  Pasadena  High  School  was  on  Colorado  and  Hill,  which, 
is  further  away  from  the  northeast  Altadena  area  than  John 
Muir.    I  think  they  were  fed  into  there.    I  would  say  people 
from  the  southwest  and  northeast  were  sent  to  John  Muir.  I 
would  say  they  were  predominantly  white  students.    That  was 
the  first  thing. gg 
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Pollock  left  nothing  to  chance.   All  conclusions  would  be  clearly  drawn 
out  for  the  Court. 
Q: 

All  right.   And  that  did  have  the  effect,  then,  of  offsetting 
to  some  extent  the  withdrawal  of  the  La  Canada  students? 

A: 

Yes. 

Q: 

■  Both  as  to  numbers  and  as  to  racial  composition? 

A: 

Yes.87 

Still,  Pollock  tried  to  milk  the  most  out  of  this  witness's  test1tnor>y. 
Shortly  thereafter,  Saleslan  continued. 
A: 

I  was  very  disturbed  about  the  La  Canada  situation,  and  I 
knew  what  it  would  eventually  do  to  our  system— to  the  school  on 
the  westside  when  that  many  pulled  out. 

Q: 

And  so  that  you  had  racial  considerations  in  mind  in  making 
these  new  areas  filter  into  Muir,  is  that  correct? 

A: 

Yes. 

What  was  the  position  of  the  other  Board  members  in  that 
regard? 

A: 

I  think  all  were  favorable.    I  think  these  decisions  were  all 
unanimous. gg 
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Judge  Real  questioned  the  Board's  support  for  the  goal  of  Integra- 
tion.  At  one  point,  defense  witness  Joseph  Zeronian,  Administrative 
Assistant  to  the  Superintendent,  was  detailing  some  plans  that  the  District 
had  been  considering  which  would  promote  integration.    Judge  Real  asked 
him,  "Is  there  anything  new  in  the  1968  plan  that  was  not  available  in 
1964"?   The  answer:  ''No/'^^ 

From  Pollock's  point  of  view,  the  District's  support  of  integration 
had  at  least  been  intermittent;  from  Real's,  it  had  been  non-existent.  In 
a  1977  interview.  Real  reflected  upon  the  conflict  he  saw  between  what  the 
District  said  it  did  and  what  it  actually  did.    Pollock,  he  reasoned,  had 
a  full  opportunity  to  show  that  "there  were  reasons  why  they  did  what  they 
did."^     It  all  came  down  to  one  question:    "Do  /the  Board's/  actions 
belie  the  words"?^^ 

Pollock  also  tried  to  lay  foundation  for  his  second  major  assertion, 
that  circumstances  beyond  the  Board's  control— the  La  Canada  withdrawal 
at  one  point,  a  county  counsel's  opinion  at  another— had  actually  created 
any  elements  of  segregation  found  in  Pasadena.    His  questioning  of 
Salesian  on  the  La  Canada  problem  illustrates  this  effort.    Having  already 
described  the  assignment  of  the  San  Rafael  area  to  Muir,^   Salesian  tells 
the  court  that  the  reallocation  was  not  effective  for  very  long  because 
other  considerations  arose. 

A: 

As  we  went  further  along,  the  problems  started  to  increase. 
It  wasn*t  serious  for  several  years,  and  then  it  started 
to  increase,  so  we  started  to  take  more  moves.    In  fact, 
we  had  citizens  committees  appointed  at  one  time.  I 
believe  that  there  was  a  citizen's  committee  headed  by 
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them  recoimiend  various  plans,  and  there  were  two  or  three 
plans  and  one  of  them  was  the  exchange  of  200  black  students 
with  200  white  students  called  Plan  B  which  was  ruled 
illegal  by  the  county  counsel  stating  that  you  cannot  move 
students  by  race.    It  was  strictly  prohibited. 

In  other  words,  the  county  counsel's  ruling  had  prevented  the  Board  from 
enacting  an  integration-promoting  plan.  Here,  as  with  La  Canada's  with- 
drawal from  the  District,  there  was  simply  nothing  the  Board  could  do. 

Pollock's  own  concluding  remarks  best  present  what  he  attempted  to 
prove  through  evidence: 

We  are  not  involved  here  with  a  de  jure  segregation  /in/ 
which,  as  we  know  in  some  instances  in  other  parts  of  the 
country,  there  has  been  a  deliberate  and  intentional, 
perhaps  even  malicious  effort  to  keep  separate  and  segregated 
the  races  in  the  public  educational  system. 

What  we  have  here  is  a  partial  de  facto  segregation.    It  isn't 
even  a  complete  de  facto  segregation.    It  is  a  partial  de 
de  facto  segregation. 

And*  as.  the  evidence  produced  by  the  government  has  shown  in 
connection  with  residential  living  patterns  and  with  regard  to 
to  the  pattern  of  buying  and  settling  in  the  Pasadena  area, 
the  problem  is  seated  with  the  residential  pattern  of  Negroes 
in  settling  predominantly  in  the  western  section  of  Pasadena*gg 

If  there  be  any  quarrels  it  cannot  be  with  the  good  faith,  it 
cannot  be  with  the  good  intentions.    It  can  basically  only 
be  with  the  matter  of  time.    I  suggest  that  even  that  kind  of 
consideration  is  one  which  one  forms  by  hindsight,  it  did 
not  look  slow  as  it  was  going  on. 

I  submit  to  the  court  that  an  order  which  would  require  the 
School  Board  to  move  forward  with  all  deliberate  speed  .  .  . 
/within  a  context  of  court  supervision  of  timetables,  proposals, 
and  plans  as  well  as  public  participation/  ...  is  the  rea- " 
listic  and  practixal  and  proper  way  to  approach. gg 

Quaintance's  conclusions  for  the  government  just  as  aptly  present 

his  case. 
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Mr.  Justice  Brennan  said  that  the  desirability  of  develop- 
ing public  support  for  a  plan  desired  to  redress  de  jure 
segregation,  he  is  talking  about  Denver,  Colorado,  cannot 
be  justification  for  delay  in  the  implementation  of  the 
plan. 

We  agree  with  counsel  that  Pasadena  has  partial  de  facto 
segregation,  it  has  partial  de  facto  and  partial  de  jure 
segregation.    The  two  simply  cannot  be  separated.  How 
did  Cleveland  get  to  have  over  600  black  students  while 
Linda  Vista  less  than  a  mile  away  had  less  than  five.  With 
Linda  Vista  having  a  capacity  of  250  why  did  the  Board 
decide  to  add  to  the  black  school  and  not  to  the  white 
school?   How  did  Madison  get  to  have  a  majority  black 
student  body  except  thrpugh  the  quadruple  play,  or  whatever 
you  want  to  call  it,  "In  1966  with  McKinley  and  Jefferson 
immediately  adjacent  to  it  having  5,  10,  11  percent  black 
student  bodies. 

We  ask  one  other  question,  and  that  is,  why  has  the  District 
since  1954  never  once  assigned  children  from  a  majority 
white  residential  area  to  a  majority  black  school?  The 
reason  is  race,  and  Pasadena  has  both  de  jure  segregation 
and  de  facto  segregation.    The  effects  of  de  jure  segre- 
gation, the  seffects  of  segregation  in  housing  are  so 
pervasive  that  there      no  way  to  separate  them  from  the 
de  facto  elements  of     v'^egation  in  Pasadena. 

The  only  way  to  overcorue  the  effects  of  past  discrimination 
in  Pasadena  is  to  have  a  comprehensive  integration  plan  at 
all  levels.    This  is  one  nation,  we  submit,  and  there  just 
shouldn't  be  a  different  rule,  there  just  can't  be  a 
different  rule  in  the  south  and  the  north.    The  only  rule, 
and  it  is  the  one  that  applies  here  and  everywhere  else,  is 
that  there  has  to  be  equality. gg 


THE  OPINION  OF  THE  COURT 


On  January  21,  1970,  Judge  Real  issued  his  decision  from  the  bench 

without  taking  even  a  brief  recess  following  the  final  arguments  of  counsel, 

99 

being  his  "normal  practice"  to  rule  in  this  manner.       Real  found  it  to  be 
a  "terrible  understatement"^°°  that  there  is  racial  imbalance  in  all  of 
the  various  levels  of  the  Pasadena  School  system.    He  acknowledge  the 
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District's  allegiance  to  the  concepts  of  neighborhood  schools  and  no 
cross-town  busing  as  educational  policies  which  must  be  employed  within 
constitutional  constraints.    When  "  •  •  •  the  continuance  of  those  poli- 
cies results  in  racial  imbalance  /in  the  District's  schools,  those  policies 
take  on/  constitutional  proportions.  .  .  ."^^^ 

102 

On  January  22,  1970,  Judge  Real  issued  a  two-page  opinion. 
His  findings  were  simple:    Segregation  existed  throughout  the  District  and 
it  was  the  direct  result  of  Eoard  policies  in  the  hiring  and  promotion  of 
faculty  and  staff,  in  the  cons^ruction  of  schools,  and  in  the  assignment 
of  students.    The  Board  or  its  agents  had  hired  and  promoted  on  the  basis 
of  race;  the  Board  had  more  than  once  enlarged  schools  to  keep  blacks 
isolated;  the  Board  had  made  deliberate  decisions  vihich  took  white  children 
from  integrated  schools  and  sent  them  to  white  schools.    Specifically,  the 
Board  had  used  its  policy  in  support  of  neighborhood  schools  and  its  policy 
against  cross-town  busing  in  such  a  manner  that  the  result  was  ar  ever- 
increasing  racial  imbalance. 

Some  seven  years  later.  Real  remembered  that  the  "evidence  was  fairly 

overwhelming  that,  in  each  case  in  which  the  school  district  had  an  oppor- 
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tunity  to  do  something  about  keeping  ...  a  balance  in  the  schools," 
the  Board  always  opted  for  putting  the  blacks  together. 

Judge  Real  cited  Brown  and  the  Fourteenth  Amendment  as  the  legal 
grounds  for  his  decision  and,  "because  time  is  of  the  essence  in  vindica- 
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ting  the  rights  of  Pasadena's  children  to  obtain  educational  opportunity," 
he  limited  his  Findings  of  Fact  and  Conclusions  of  Law  to  those  listed 
above,  though  he  did  propose  to  issue  Supplemental  Findings  and  Conclu- 
sions at  a  later  date. 
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Supplemental  Findings  of  Fact  and  Conclusions  of  Law  were  Issued 
105 

on  March  12,  1970/     and  they  reviewed  the  body  of  evidence  on  which  the 
original  shorter  opinion  had  been  based.    The  Supplemental  Opinion  consisted 
of  a  meticulous  comparison  of  defendant's  espoused  beliefs  and  observed 
actions  as  well  as  a  recording  of  statistics  and  historical  events  which 
demonstrated  how  the  Pasadena  School  District  had  evolved  over  the  period 
from  the  late  1940s  to  1970-    The  tone  of  the  Supplemei^tal  Opinion  Is 
objective.    It  is  a  rigorous  cataloguing  of  wrongs,  a  tightly  woven  demon- 
stration of  the  need  for  a  remedy  from  the  Court. 

An  understanding  of  Judge  Real's  definition  of  segregation  is  extremely 
important  If  one  is  to  appreciate  his  perception  of  the  violations  In 
Pasadena  and  the  remdy  required  by  the  Constitution. 

I  think  In  1954  the  Supreme  Court  in  Brown  was 
dealing  not  with  just  a  multiracial  community,  but  with 
a  multi-racial  nation  and  dealing  with  segregation.  It 
was  the  opponent  to  the  concept  of  integration  that 
gave  the  adjectives  of  de  facto,  de  jure,  partial  or 
entire. 

I  think  the  Supreme  Court  was  dedicated  to  the  principle 
both  educationally  and  constitutionally  that  where  Negro 
students  had  to  attend  majority  Negro  schools  or  all -Negro 
schools  that  they  were  being  deprived  of  an  educational 
opportunity  to  fulfill  all  of  their  dreams,  at  least  in 
this  country. 

I  think  also  not  only  to  the  Negro  community  or  the 
minority  communities,  but  to  the  majority  communities  they 
were  assigning  the  question  that  it  is  their  education 
that  is  also  being  constitutionally  affected  by  either  jQg 
de  facto,  de  jure,  partial  or  entire  segregation  of  any  kind. 

I  think  you  talk  a  lot  about  Integration,  segregation 
in  terms  of  words  that  might  have  meaning.    Integration  and 
^    segregation  and  racial  imbalance  are  all  the  same  word.j^Q^ 
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In  a  speech  given  later  that  same  year  at  San  Fernando  College, 

Judge  Real  stated, 

It  doesn't  take  formal  logic  but  just  plain  common 
sense  to  recognize  that  separation— whether  you  call 
It  segregation,  racial  imbalance,  de  Jure  or  de  facto--must 
be  ended  whether  you  depend  on  Brown  or  the  Inescapable 
principle  that  the  Constitution  requires  an  equal  educa- 
tional opportunity  for  all.jQg 

Judge  Real  draws  his  own  "logical  conclusions"  from  this  "common 
sense." 

/W/hatever  can  be  reasonably  required  to  correct  segregation 
must  be  done.    Constitutional  principles,  if  they  are  to  have 
any  meaning— If  they  are  the  means  of  providing  the  vehicle 
for  social  reform-^must  never  be  so  r^gid  or  so  absolute  that 
they  preclude  a  compromise  which  at  some  point  may  be  unfair 
to  the  participants.    I  say  unfair  because  desegregation, 
integration,  correction  of  racial  imbalance— or  whatever  you 
may  wish  to  call  it— Is  unfair.    It  is  unfair  to  ask  any  child 
—black  or  white— to  give  up  a  neighborhood  school  concept;  it 
is  unfair  to  ask  any  child— black  or  white— to  submit' to  new, 
strange,  and  hostile  surroundings.    But  justice  requires  It-^gg 


Judge  Real's  opinion  was  far-reaching  and  immediate  in  its  conse- 
quences.   He  ordered  the  School  Board  and  all  of  its  agents  to  cease  from 
.discriminating  and  further  ordered  the  Baard  "to  prepare  and  adopt  a  plan 
to  correct  racial  imbalance  at  all  levels. "^^^      The  plan  was  to  include 
programs  for  assignment,  hiring,  and  promotion  of  teachers  and  staff,  loca 
tion  and  construction  of  facilities,  and  assignment  of  students  such  that 
racial  segregation  throughout  the  District  would  be  reduced.    With  regard 
to  students  specifically,  assignments  were  to  be  made  such  that,  when 
school  commenced  in  September  of  that  year,  some  eight  months  later, 
"no  school  in  the  District  .  .  .  /would  have/  a  majority  of  any  minority." 

Last,  the  Court  retined  jurisdiction  so  as  to  "continue  to  observe  and 

112 

evaluate  the  plans  and  execution  of  the  plans." 
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COMMUNITY  REACTION  TO  THE  DECISION 

The  Board's  desegregation  plan  was  to  be  submitted  to  the  Court  by 

February  16,  about  three  weeks  after  the  Spangler  decision  was  Issued. 

Real  gave  the  Board  only  three  weeks  because  he  believed  that  the  PUSD  was 

not  a  large  district  and  that  Its  administrators  were  aware  of  Its  problem.; 
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and  knew  what  resources  were  available  to  remedy  those  problems. 

The  District's  own  Master  Planning  Committee  had  been  working  for 
several  years;  In  fact,  the  District  had  been  planning  to  desegregate  the 
high  schools  In  1970,  the  remaining  schools  In  1971.    The  "swiftness"  of 
Real's  Order,  then,  should  not  have  been  overwhelming.    It  acted  as  a  cata- 
lyst which,  by  establishing  a  timetable  and  a  set  of  decision-making 
criteria,  speeded  the  realization  of  plans  already  being  undertaken. 

Had  the  Board  not  been  prepared  to  desegregate,  Real  probably  would  have 

Issued  exactly  the  same  Order  anyway.    Throughout  the  trial.,  he  made  It  quite 

clear  that  he  was  not  Interested  In  political  expediency,  that  his  sole 

concern  was  the  Constitution  and  Its  requirements.    Frequently,  he  would  not 

allow  testimony  about  community  attitudes  to  be  entered  Into  the  record. 

When  Pollock  questioned  Joseph  Zeronlan,  a  PUSD  administrator,  about  the 

eoninunity.  Real  sustained  a  government  objection  to  questions  about  "a 
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change  of  attitude"  and  "a  growing  up  In  the  community."       After  a  dis- 
cussion of  white  flight  and  the  need  for  "easing"  Into  Integration,  Judge 
Real  said,     "I  don't  know  that  the  performance  of  constitutional  duty  has 
anything  to  do  with  public  acceptance  .  .  .*  I  have  a  constitutional  duty  to 
decide  cases  not  the  way  people  want  them,  but  the  way  I  feel  Is  proper  to 
decide  them."^^^   The  political  expediency  of  catering  to  community  atti- 
tudes had  no  basis  In  the  Constitution. 


678 


31 


Still*  Judge  Real  was  a  reilist.    He  wanted  to  be  sure  that  the 
District  could  afford  to  Implement  any  Order  he  might  issue.    He  expressed 
this  concern  In  several  ways»  most  notably  from  the  bench  during  the  dis- 
cussion of  a  bond  authorization  referendum,  the  results  of  which  were  being 
tested  In  another  court.    In  a  later  comment  from  the  bench,  Real  demon- 
strated convincingly  that  he  understood  the  political  and  economic  reali- 
ties of  a  desegregation  order.    Board  member  Al  Lowe  was  testifying  about 
his  commitment  to  community  Involvement  In  the  Implementation  of  any  Inte- 
gration plans.    "It  leads  to  a  better  feeling.    We  need  to  go  out  to  all 
parts  of  the  community  and  tell  them  why  It's  valuable. "^^^   Pollock  asked 
Lowe  why  he  felt  this  way.    Before  he  could  answer.  Real  Interrupted: 
''Don't  belabor  the  obvious,  Mr.  Pollock.    You've  got  to  make  people*  happy 
or  they  won't  give  you  any  money. "^^^ 

Regardless  of  the  political  and  financial  questions,  in  Issuing  his 

Order,  the  judge  expected  compliance.    The  decision  had  been  "constitu- 
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tionally-determined  and  /the/remedy  prescribed."       Real  believes  that  a 

judge  has  to  take  the  attitude  that  his  decision  is  right  and  will  be 

119 

accepted  by  the  parties.        Although  both  the  government  and  school  board 

suggested  possible  reporting  mechanisms  for  monitoring  implementation  of 
120 

the  plan,      Judge  Real  said  that  regular  reports  were  not  necessary. 
"I  am  not  a  policeman  and  I  don't  intend  to  act,  would  be  like  a  policeman." 
Judge  Real  said  that  regular  reports  to  the  Court  would  be  unnecessary. 
If  the  Board  or  the  State  felt  that  the  plan  was  not  accomplishing  its  pur- 
pose or  that  it  should  be  changed,  the  matter  could  be  brought  before 
the  Court  for  review.    This  mechanism  of  Insuring  compliance  places  the  onus 
of  aciton  on  the  interested  parties,  thus  eliminating  unnecessary  and  expen- 
sive court  involvement,  a  continuing  concern  of  Judge  Real. 
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The  Judge  expressed  some  Interest  In  allowing  the  Board  to  proceed 

on  Its  own,  saying  that  "  .  •  .  the  Court  may  have  found  It  possible  to  take 

122 

the  broad  approach  of  deliberate  speed"      from  Brown,  but,  recognizing 

the  vagaries  of  political  life,  that  "we  cannot  guarantee  that  the  •  •  . 
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present  majority  of  the  Board  will  remain  the  majority  of  the  Board," 
he  found  a  timetable  to  be  necessary.    "I  am  sure  that  In  retrospect  that  al 
all  the  country  has  recognized  the  mistake  of  that  small  phrase,  *w1th 
deliberate  speed*. "^^^    "With  deliberate  speed"  Implies  good  faith  on  the 
part  of  thH  Board,  and  Qualntance,  In  his  locing  remarks,  quoted  a  Ninth 
Circuit  opinion  which  stated  that      .  .  good  faith  is  not  the  standard. 
Good  faith  is  relevant  only  as  a  necessary  ingredient  of  an  acceptable 
desegregation  plan.    We  expect  and  we  require  not  only  good  faith  but 
positive  action."^      Real  did  not  doubt  the  good  faith  of  the  Board  then 
in  power.    What  he  wanted  was  to  ensure  action. 

Reaction  to  the  decision  came  quickly  and  in  a  variety  of  forms. 
The  Pasadena  Star-News,  the  major  newspaper  in  the  city,  initially  sup- 
ported the  decision.    On  January  22,  it  featured  an  editorial  entitled, 
What  the  Judge  Meant." 

In  many  ways  Judge  Real  did  a  great  favor  for  all 

of  the  school  district.    He  settled  an  issue  that 

has  burned  too  long.  .  .  .  The  Board  how  has  the 

force  of  law  behind  it  to  do  immediately  what  it  has  bee 

been  doing  somewhat  hesitantly  in  the  face  of 

public  opinion. 

The  editorial  went  on  to  argue  against  appealing  the  decision.    As  it  turned 

out,  the  Star-News*  support  of. the  decision  was  short-lived.    The  author  of 

the  ditorial  was  promoted  out  of  the  business  when  the  managing  editor 
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returned  from  a  vacation  from  Europe! 
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Also  on  January  22,  a  special  Board  of  Education  meeting  had  been 

scheduled  at  McKlnley  Auditorium  to  discuss  pending  plans  for  the  high 

schools;  many  1n  attendance  preferred  to  discuss  the  desegregation  order. 

The  various  viewpoints  In  the  community  were  represented,    "Some  spL^;kers 

praised  the  Judge's  decision;  some  called  for  an  appeal,"       In  front  of 

the  building,  a  car  was  parked  with  signs  on  It  urging  '^silent  majority, 

speak  up,  appeal,"  and  giving  a  telephone  number  for  those  Interested  In 
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joining  together  to  urge  the  Board  to  appeal. 

A  wsek  later  the  Board  voted  3-2  not  to  appeal.    One  of  the  three, 

Mrs.  LuVerne  LaMotte,  a  long-time  member  of  the  Board,  refused  to  support 

the  motion  because  there  was  "a  very  slim  chance  for  a  successful  appeal. 

According  to  Joseph  Zeronlan,  the  Board's  lawyers  had  privately  advised  that 
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the  chances  for  a  successful  appeal  were  "less  than  50  percent."  All 

of  the  Board  members  had  sworn  In  their  courtroom  testimony  that  they 

supported  the  policy  of  integration  and  therefore,  she  argued,  the  District 
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was  in  "a  poor  position  to  appeal."       Furthermore,  an  appeal  would  lengthen 

the  time  that  the  District  and  the  community  would  be  faced  with  the  problem 

of  redistricting.^^^ 

Another  major  argument,  aginst  filing  an  appeal  was  presented  by  Dr. 

Engholm,  the  'jecond  of  the  three  Board  members  who  voted  against  the 

appeal.    His  concern  was  the  expense  of  another  court  battle,  both  in  lawyers* 

fees  and  staff  time.    Dr.  Engholm  said  that  the  School  District  had  already 

spend  $53,000  in  attorney's  fees  and  $100,000  plus  $150,000  in  staff  time. 
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He  added,  "We  can't  go  on  spending  that  kind  of  money." 

A  third  reason  the  Board  majority  voted  against  the  appeal  may  have 
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been  that  it  wanted  to  be  forced  by  the  courts  to  integrate.        This  way 
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the  political  flak  would  be  absorbed  by  the  Court,  not  the  Board, 

Though,  for  obvious  reasons,  none  of  the  Board  tnembers  admitted  to 

this  motivation  at  the  time,  this  Interpretation  of  their  motive  for 

not  appealing  may  have  some  validity. 

Both  of  the  members  who  supported  the  appeal  argued  that 

County  Counsel  rather  than  private  counsel  could  handle  the  appeal, 
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thus  eliminating  part  of  the  cost.       One  man  stated  to  the  Board  that 

"Nobody  Is  going  to  bus  my  child  out  of  the  area  no  matter  what  the 

ethnic  balance.**      He  went  on,  saying,  "I  don't  care  how  many  children 

you  put  into  my  child's  school,  biit  nobody  is  going  to  bus  my  child  out 
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of  his  neighborhood."*''^  Nonetheless,  the  Board  voted  3-2  not  to  appeal. 

Immediately  after  the  vote,  one  of  the  Board  members  who  had 

pushed  for  the  appeal  resigned.    He  stated  another  concern  of  opponents 

to  the  Spangler  decision. 

In  my  opinion  we  are  today  witness  to  the  beginning 
of  the  end  of  local  control »  and  under  these  condi- 
tions of  Federal  mandate  where  local  officials  duly 
elected  and  responsible,  are  not  allowed  to  function, 
conditions  where  those  closest  to  the  scene  are  not 
allowed  to  prevail  and  solve  their  own  problems,  I 
find  It  difficult  to  serve. 

The  symbolic  effect  of  his  resignation  was  only  frosting  on  the  cake;  the 
vote  itself  had  been  objectionable  enough  and  the  response  to  it  was  irrnie- 
diate.    In  less  than  two  weeks,  the  Board  received  a  petition  signed  by 
516  Pasadenans  who  declared  they  were  "extremely  concerned  over  af'id 
strenuously  /opposed/  to  the  prospect  of  student  busing  in  our  corrmunity 
because  of  its  social  experiment  nature.  Inconvenience  to  all,  detriment 
to  the  students  and  burdensome  cost,"^^^  A  group  of  parents  who  hoped  to 


6S2 


35 

IntQrvone  and  appeal  the  case  formed  the  Pasadena  Appeal  Cofvinlttee  and 
engaged  the  services  of  an  attorney. 

The  Pasadena  Appeal  Committee  consisted  of  a  group  of  disgruntled 
white  parents.   Their  leader  was  Henry  ftarcheschi an  articulate 
exponent  of  their  cause  who  later  spearheaded  the  **conservat1ve  take-over 
of  the  Board/*  an  effort  which  spanned  three  years  and  two  separate 
School  Boart  elections  and  which*  by  1973*  had  placed  four  like-minded 
Individuals  on  the  Board. 

The  PAC  was  formed  because  a  number  of  parents  felt  that  their 

concerns  had  not  been  addressed  adequately  by  the  Board.    Some  of  their  m 

motivation  may  have  come  from  simple  racism,   ►tore  respectably,  they  felt 

that  a  District  could  not  ''correct  de  facto  segregation  by  using  /the/ 
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schools  as  a  social  tool.'*       They  were  also  worried  about  possible  reduc* 

tlons  In  property  ♦values  and  the  problem  of  white  flight  which  might 

result  from  the  desegregation  Order. 

That  %h1te  flight*'  had  already  been  occurring  in  Pasadena  was  not 

well  recognized  at  the  time.    Lynn  Vernon,  a  parent  then  active  in  the  PTA 

and  a  statistician  by  trade,  had  compiled  statistics  ^n  ethnic  trends 

in  the  District,   According  to  her,  white  enrollment  in  the  elefnentary 

schools  had  been  going  down  throughout  the  ig60s.       Another  expert  on 

the  subject,  Ted  Neff  of  the  Bureau  of  Intergroup  Relations,  computed  that 

from  ig66-196g,  the  average  decrease  In  whites  at  the  elen^ntary  level 

was  2.28  percent;  from  ig6g-ig75,  it  was  3.21  percent.*^ 

The  PAC's  lawyer,  Lee  G.  Paul,  who,  when  PAC  sympathizers  later 
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gained  control  of  the  Board  became  the  Board's  lawyer,  petitioned 
Judge  Real  for  the  right  to  intervene  so  as  to  appeal  the  decision  to  a 
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higher  court.   Jydgt  Real  denied  the  PAC's  motion  to  Intervene. 
He  reesoited  thdt  the  parents  were  represented  by  the  Board  and  that  the 
proper  way  to  change  the  Board's  actions  was  through  the  ballot  box,  not 
through  an  after-the-declslon-has-been-made  notion  to  Intervene. The 
PAC  simply  tried  to  come  In  too  late.^^®  The  parents  failed  In  a  later 
attempt  to  obtain  a  reversal  of  this  decision  from  the  Appellate  Court. 
The  Order  of  January  20,  1970,  tood.    In  the  meantime,  the  District  had 
drawn  up  a  desegregation  plan. 


THE  PASADENA  PLAN 

Real's  guidelines  for  a  plan  were  bruad,  the  standard  of  "no  majority 
of  any  minority"  allowing  the  Oistri.t  quite  a  bit  of  leeway  In  Its  allo- 
cation of  students  to  the  various  schools.    The  "no  majority  of  any  mino- 
rity" standard  was  ReM's  own  invention,  designed  to  work  permanently  in  a 
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demographically  changing  town.       The  standard  clearly  prohibited  any 
school  from  having  more  than  49  percent  of  any  minority  group.    If  whites 
constituted  a  minority  in  the  District,  the  standard  would  stiM  apply  and 
their  attendance  at  any  school  would  be  limited  to  49  percent  of  the 
student  body.   On  the  other  hand,  the  standard  did  not  automatically 
require  schools  in  which  the  District's  majority  race  was  a  majority  to  be 
adjusted.    Rather,  movements  of  pupils  could  be  decided  at  the  discretion 
of  the  Board,  so  long  as  no  school  had  a  majority  of  any  minority. 

One  explanation  for  why  Real  Imposed  this  standard  comes  from  the 
fact  that.  In  Pasadena,  any  school  with  a  majority  of  black  students  was 
thought  of  as  a  black  school.   To  eliminate  this  stigma,  to  promote  the 


existence  or  "not.  wivlte  :^'-^--.:;Vv,  not  black  scroui.:,  jui;t  school;,'^  ^nci 
thus  to  ensure  ra'^via'!  ir.termixinc;  At  wft^iry  school  was  the  coal  or  tne 
standard/^  ^ 

Cater:ng  to  the- white  coiniT;unity  as  far  as  possible  seems  to  be 
evidenced  in  thr?  Pasadena  Plan's  design.    For  example,  the  policy  of 
7»r*^?^j.v>n  cf'ildvcn  tc  on-  Poi3^'bri;''f'.r.?d        5?loir'<?nt3*''y  school  th^cu'^hotii': 
v.iic:  r'^'i'st  rovon  years  of  public  !;(.'C5tion  v;as  'ibfjntlonpd  v firr^  ".ii;?  wa- 
c-^iyr.-  :'.    J. -stead,  th?  P^;sr:d!ina  Plan  caTied  for  t'ne     ^^^.  ior;  a 
niorrv  r.rinif;ry  eGUCciT:on  v/nirh  requi r-e'.i  each*  studeu;  lo  rii.-'..  •"•^''.-^l 
CHL'   '      he  [•■rini3ry  year^  (K-3),  another  for  the  alen!eri.::;:ry  i^-'v- 
As  pavt  of  -^his  chanys,  new  transportation  systen:s  and  rittondanc.?.  ^^av^t-in 
i:  •••vD-^    -.nr-'P  <;.:h':5ols  cnu'lM  *i£  witi'in  v^.."'-;rn  '^istanc?.  v'h;V^. 
.  .-'d  -y-,  ;;c;  ;..:S'r:-:  •'::r:^..-  -. 

c'l'Hi's  t.'idr.'u.    ■*''or  the  co.."'iruj  year.,    PNo.  '''t  /.V':;  '*  -u^^Im,  lo  .)»:  ii.  "o^':-.'- 

expe*Mence''  for  children  both  to  wa"'k  for  part  uf  t'neir  elementary  sci-  oi 

and  cc  ride  tne  bus  for  part  or  it.  ^  ^Jc^^.ths^ln'. a  s<;btle  p'-V' 
tica!  buy -off  vcs  rrrh^.bly  t;?kipa  pl-c?:^'  :)'*^f.     fr:urr.'^eri  K-.> 

Ci/.':>:».    TO  howic. 

in  all,  the  i^"^.:;:  ru;Vi2cil^  a  coiiii.iH.iiciiC  Lo  '.uiisry  Ihij  :v:..,  i.iL* 
of  Judge  ReaVs  Order.    All  of  the  conipou:*-- .  are  th^^^e:  r^lcnienT.arv 
school  r'idistricv.inq  which  established  four  :jcst  v.est  Ji  •  •    ti  lo 
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ensure  that  well-integrated  student  bodies  could  be  formed;  redesign  of 

the  junior  high  attendance  areas  and  a  new  allocation  of  grade  levels  to 

create  four  seventh  and  eighth  grade  and  all  ninth  grade  schools;  and, 

a  short  and  long-term   reorganization  plan  for  the  high  schools  which 
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called  for  "ethnically-balanced'       incoming  tenth  grade  classes  at 
each  school  and  the  eventual  formation  of  a  three  high  school  educational 
park.    Additionally,  provisions  were  made  for  satisfactory  hiring  and 
promotion  procedures,  as  well  as  for  the  recruitment  and  assignment  of 
personnel  in  an  "affirmative  action"  manner. 

One  line  from  the  introductio  of  the  Plan  is  especially  signi- 
ficant:   "The  changes  /in  staff  hiring,  student  assignment  and  building 

construction  policies/  will  not  only  facilitate  integration,  but  will 
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move  the  District  in  the  direction  of  greater  quality  education," 

This  goal  was  the  School  District* s  own,  for  Judge  Real  had  specified  no 

strictly  pedagogical  goals.    He  felt  that  his  function  as  a  judge  did 

fiot  require  him  to  be  concerned  with  the  educational  aspects  of  the 
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plan.        Rather,  he  trusted  the  School  Board  to  continue  in  its  efforts 
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to  educate  its  children.  Given  expert  testimony  which  essentially 
said,  "integration  is  better  for  kids  than  segregation,"  he  felt  com- 
fortable doing  his  part  of  the  task  at  hand— ordering  desegregation— 
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while  leaving  the  Board  to  do  its  part— providing  education. 

Implementation  of  the  Plan  was  left  entirely  to  the  Board.  Judge 
Real  had  no  contact  with  either  the  Board  or  the  administration  hetwecin 
the  time  he  approved  the  Plan  in  1970  and  the  time  the  Board  petitioned 
his  court  in  1974.^^^ 


THE  FIRST  YEAR 

In  the  Spring  of  1970,  many  organizations  began  work  to  prepare 
the  community— parents,  students,  and  teachers  alike— for  the  coming 
school  year. 

The  League  of  Women  Voters  manned  an  Information 
Center  at  the  Education  Center  on  a  daily  basis  from 
May  through  September. 

TPA  units  sponsored  social  events,  so  that  parents  whose 
children  were  assigned  to  the  same  school  could  meet  and 
get  to  know  one  another. 

SERVE  (Serving  Effectively  Through  Volunteer  Resource 
Effort)  volunteers  and  PTA  members  recruited  and  trained 
transportation  aides  and  bus  stop  volunteers. 

Representatives  of  law  enforcement  agencies  provided 
counsel  and  traffic  control  information. 

The  Automobile  Club  of  Southern  California  donated 
leaflets  and  cards  on  bus  transportation  and  standards  of 
behavior  for  all  students  who  are  bused. 

Parents  v/ere  informed  of  the  Pasadena  Plan  and  given 
progress  reports  on  its  implementation  through  mailings 
to  every  home,  newspaper  and  television  coverage,  and 
through  the  Information  Center. 

Information  booths  were  set  up  at  23  different  locations 
throughout  the  city  to  answer  questons  and  provide  infor- 
mation about  the  Plan.^gg 

Parents  were  bused  with  their  children  to  newly-assigned  schools. 
Principals  and  teachers  were  available  for  consultation,  and  the  classrooms 
were  open  so  that  children  and  parents  could  visit  their  new  teachers 
informal ly.^^° 

When  school  opened,  hundreds  of  parents  rode  the  buses,  accompanying 
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children  to  their  new  schools  in  different  parts  of  town. 
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The  first  year  of  the  Pasadena  Plan  was  '*a  very  exciting  time 
162 

within  the  schools."         The  Plan,  though  it  did  not  call  for  expli- 
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citly  pedagogical  improvements,      sparked  other  kinds  of  change  in  the 
District,    During  the  surrener  of  1970,  staff  development  workshops  were 
held  for  administrators,  teachers,  and  aides.   These  workshops  focused 
on  innovative  teaching  techniques,  cultural  awareness,  and  individua- 
lized instruction,    A  total  of  1,092  people  participated. 

A  "demonstration  teacher"  program  was  established  which  allowed 
teachers  "to  be  released  from  classroom  responsibilities  to  observe 

exemplary  classroom/s/"  in  which  achievement  differences  have  been  success- 

165 

fully  accommodated.        Cooperative  arrangements  between  some  elementary 
schools  and  neighboring  high  schools  were  made  in  which  high  school 
students  received  academic  credit  for  working  with  elementary  school 
children.  "^^^ 

Most  teachers  and  administrators  supported  the  Plan.^^^   The  busi- 
ness community,  too,  initially  supported  the  Plan,  and  the  Chamber  of 

1  CO 

Commerce  did  so  quite  visibly.        Nonetheless,  a  variety  of  problems 
arose. 

Initial  school  assignments  were  decided  by  a  committee  of  the 
District's  principals.    While  they  may  have  known  a  lot  about  education, 
their  knowledge  of  sociology  was  lacking.    In  at  least  one  school, 
Lincoln  Avenue  Elementary  School,  high  socioeconomic  white  children  were 
mixed  with  low  socioeconomic  black  children  and  the  result  was  a  chaotic 
and  unpleasant  learning  environment.    Teachers  were  not  adequately  trained 
to  handle  their  newly  and  swiftly  integrated  classrooms.  Discipline 
problems  existed  and  charges  of  prejudicial  treatment  in  disciplinary 
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actions  were  made.    Some  racial  conflicts  occurred,  especially  in  the 
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seventh  grade,  an  especially  volatile  year  in  any  event. 

Sadly,  safety  and  security  took  priority  over  education  and 

desegregation.    "An  incident  was  /seen  as/  as  major  problem, "^^^  and 

"dealing  with  incidents,  both  real  and  rumored, "^^^  cut  into  admini- 
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strative  time  which  should  have  been  spent  promoting  education. 


POLITICS  IN  PASADEN/^ 

Shortly  after  school  began,  a  recall  drive  was  organized  by  the 

Pasadena  Appeal  Conimittee.    A  recall  election  was  held  which  challenged 

all  three  Board  members  who  had  voted  against  the  appeal.    The  election 

was  close,  but  an  overwhelming  turnout  in  the  black  community  teamed  with 

support  from  white  backers  of  the  Plan  and  the  town*s  natural  reticence 
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to  vote  for  any  recall  barely  saved  the  three  members'  seats. 

Had  Judge  Real's  decision  come  not  in  January  of  1970,  but  in 

January  of  1971,  just  before  a  regular  odd-year  election,  the  Board  would 
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have  been  swept  out  of  office.        Given  Pasadena's  conservative  populace 
and  its  "patriotic"  support  for  office  holders  in  general,  many  people  who 
would  have  liked  to  have  seen  the  three  Board  members  ousted  simply 
couldn't  bring  themselves  to  support  the  recall.    Nonetheless,  the  'eading 
opposition  candidate,  PAC  Chairman,  Henry  Marcheschi,  began  to  gain  the 
attention  of  the  city. 

In  the  1971  school  board  election,  busing  opponent,  Henry  Marcheschi 
was  elected,  His  major  arguments  were  that  Real's  Order  should  have  been 
appealed,  that  discipline  must  be  restored  to  the  classroom,  and  that  the 
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costs  of  busing  must  be  reduced,  if  not  eliminated.    While  Marcheschi's 

arrival  to  the  Board  did  not  tip  the  liberal-conservative  balance,  it 

did  bring  a  most  articulate  spokesperson  into  the  public  eye.  Marcheschi 

was  a  far  more  astute  politician  than  his  fellow  Board  members.  While 

the  other  Board  members  talked  primarily  aboi;t  fairly  non-controversial 

issues,  various  education  reforms,  for  example,  Marcheschi  harped  on  what 

he  saw  as  the  weaknesses  of  the  Pasadena  Plan:    It  was  a  financial  burden; 

it  caused  a  decline  in  academic  performance;  it  was  inconvenient.  He 

argued  that  magnet  schools  should  replace  forced  busing  and  that  the 

1970  Order  of  the  Court  must  be  vacated. 

In  October  of  1971,  he  presented  to  the  Board  a  critique  of  the 
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Pasadena  Plan  and  proposed  the  adoption  of  a  different  plan.  In 
November,  the  Board  heard  statements  from  twenty-eight  community  members 
on  the  Marcheschi  proposal.    In  December,  when  Marcheschi  moved  that  his 

recommendation  be  approved,  the  proposed  alternative  died  for  lack  of  a 

.  176 
second. 

From  1970  to  1973,  opposition  to  the  Pasadena  Plan  and  the  Board's 

support  of  it  grew.    Gene  (sic)  Wiber,  a  leading  proponent  of  the  "stop 

forced  busing"  movement  in  Pasadena,  suggests  several  reasons  for  the 

growth  of  this  opposition. First  of  all,  federal  "control"  over 

local  issues  became  increasingly  difficult  to  tolerate.    The  "American 

people  have  never  acclimated  themselves  to  be  forced  /by  their  government 
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to  dc  anything  which  they  felt  unjustly  imposed  on  their  rights/." 
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"God  gave  us  our  children  to  raise  as  we  see  fit."  Another  less  philo- 
sophical reason  for  the  increased  opposition  to  the  Plan,  she  argues,  is 
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that  parents  fear  for  their  children's  safety •    "Mothers  like  to  know  what 

180 

their  children  are  doing/*  Some  incidents  of  racial  violence  and  intimi- 
dation of  whites  by  blacks  verified  white  suspicions  about  the  whole  notion 

of  desegregation.    They  saw  their  children  being  ta';en  out  of  their  parents' 
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control  and  used  as  a  "social  experiment."        Furthermore,  some  white 

parents  feared  that  their  children  would  not  be  challenged  academically, 

that  classes  would  be  slowed  down  to  accommodate  the  needs  of  the  black 

children  and  that,  as  a  result,  white  students  would  be  bored  and  would  not 

develop  to  their  full  potential. 

There  may  have  been  some  basis  to  this  last  fear,  because  both 

administrators  and  teachers  fell  into  the  trap  of  "lowered  expectations," 

not  expecting  (and  therefore  not  getting)  quality  performances  from  students. 

The  District  staff  caught  itself  and  its  students  in  a  vicious  circle  of 

lowered  expectations  and  poor  performances.    Ray  Cortines,  Superintendent 

of  the  District  since  1972,  considers  this  problem  of  lowered  expectation 

to  be  one  of  the  major  causes  of  ill  will  toward  the  Plan  and  the  major 
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capse  of  the  decline  in  student  performances. 

All  of  these  factors  combined  with  a  perceived  loss  of  business  and 
a  resultant  change  in  the  attitude  of  merchants,  and  a  change  in  the  edi- 
torial policy  of  the  Star-News,  to  fortify  the  conservative  forces  in  their 
opposition  to  the  Pasadena  Plan. 

The  conservative  bid  in  the  April,  1973,  School  Board  election  was 
ably  captained  by  the  politically  astute  Gene  Wiberg.    Her  efforts  helped 
put  into  office  three  new  antlbusing  Board  members,  Richard  Vetterli,  Henry 
Myers,  and  Lyman  Newton.    Their  platform  was  simple:    We  will  stop  forced 
busing;  we  will  try  to  get  rid  of  the  court  Order;  we  will  restore  discipline 
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we  will  reinstitute  quality  education,  replacing  fuzzy  liberal  teaching 

with  a  more  fundamental  education;  we  will  cut  costs. 

Some  portions  of  their  Statements  of  Qualification,  as  filed  with 

the  Registrar  of  Voters,  illustrate  their  attitudes,  concerns,  and  proposed 

solutions.    Dr.  Richard  Vetterli's  platform  urged  the  District  to: 

End  Forced  Bussing.    The  present  "Pasadena  Plan  is 
responsible  for  white  families  leaving  the  school 
district.    This  destroys  our  tax  base,  our  schools 
and  our  community. 

Promote  Fiscal  Responsibility.    Funds  can  be  better 
spent  by  concentrating  on  education  rather  than  wasteful 
social  experiments  and  inflated  administrative  and  busing 
costs. 

Return  to  Constructive  Discipline  on  Our  Campuses. 
Children  can  not  learn  in  an  atmosphere  of  fear  and  i 
intimidation.    Safety  of  students  is  primary. 

Return  to  Basic  Education.  .  .    Our  children  are  being 
cheated.    Our  once-fine  school  district  has  become  an 
academic  disgrace. 

Both  Dr.  Henry  Myers  and  Lyman  Nev/ton,  the  other  two  conservatives 
elected  in  1973  also  rang  the  forced  busing  bell,  Myers*  statement  testifying 
well  to  his  beliefs.    "FORCED  BUSING  has  been  a  total  failure.    It  is  seri- 
ously harming  both  our  educational  system  and  race  relations.    It  should  be 
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eliminated  as  rapidly  as  possible."        Newton  pledged  to  eliminate  forced 

busing,  "thereby  reuniting  the  neighborhood  and  consequently  the  city."^^^ 
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Pasadena  voters  were  moved  by  fear  and  scare  tactics,      and  by 
promises  of  a  return  to  the  pre-busing  status  quo.    Federal  intervention 
would  (somehow)  be  eliminated;  the  social  experiment  of  disrupting  neighbor- 
hoods would  be  ended. 

The  outcome  of  the  election  signaled  not  so  much  a  change  in  belief 
as  a  realignment  of  power.    The  city  divided  on  either  side  of  Lake  Street, 
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the  north-south  divider  to  the  east  of  which  was  lily-white,  to  the  west  of 
which  was  integrated  or  black.    When  all  three  candidates  were  elected,  they 
joined  Marcheschi  on  the  Board,  forming  a  very  comfortable  majority  which  could 
make  school  policy  as  it  pleased.    Ironically,  it  was  in  1973  that  the 
academic  achievement  of  Pasadena's  students  began  to    increase  for  the  first 
time  since  the  Plan  had  been  implemented. 


THE  1974  TRIAL 

Early  in  1974,  the  new  Board  appeared  in  Judge  Real's  courtroom 
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to  move  that  the  desegregation  Order  be  vacated.        Judge  Real  was,  as  one 
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lawyer  put  it,  "shocked  at  the  audacity"      of  the  Board  in  coming  before 

him  to  seek  a  vacate  order.    He  was  not  pleased,  to  say  the  least,  that 

his  original  Order  was  being  questioned. 

In  returning  to  Judge  Real's  Court,  the  Board- sought  four  things: 

(1)  relief  from  the  original  order,  (2)  di.^solution  of  the  "no  majority  of 

any  minority"  injunction,  (3)  termination  of  the  Court's  jurisdiction,  or 
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alternatively,  (4)  modification  of  the  original  plan.         It  offered  to 

create  four  racially-balanced  attendance  zones  in  which  parents  could  send 

their  children  to  any  school.    Magnet  schools  would  be  created  within  each 

zone  around  various  themes.    If  segregation  continued,  minority  and  white 

children  would  be  brought  together  for  a  half  day  each  week  for  special 
190 

programs. 

In  his  operning  speech,  Lee  G.  Paul  of  the  prestigious  law  firm  Paul, 

Hastings,  and  Janofsky,  as  attorney  for  the  Board,  presented  to  the  Court  a 
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stipulation  which  was  "designed  to  speed  these  proceedings."  He 
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explained  the  contents  of  the  stiuplation: 

Your  Honor  will  note  that  Point  1  of  the  stipulation 
covers  the  right  for  us  to  proceed  in  the  case  without 
objection  as  to  jurisdiction.    Point  2,  that  the 
Pasadena  Plan  as  implemented  pursuant  to  the  Order  of 
the  Court  has  in  fact  been  implemented.    And  third,  that 
all  parties  on  the  basis  of  the  discovery  conducted  as 
of  the  23  of  February  are  aware  of  no  violations  of  the 
Pasadena  Plan  up  to  and  including  the  present,  save  that 
it  is  the  contention  of  the  plaintiffs  as  distinguished 
from  the  Government  that  the  appointment  of  two  assistant 
superintendents  and  the  director  of  elementary  curriculum 
on  July  10,  1973,  the  appointment  of  principals  of  Wilson 
and  the  fundamental  schools  on  July  31,  1973,  and  the 
'  failure  of  the  Board  to  have  a  Black  Task  Force  and 
the  Mexican-American  Task  Force  for  the  school  year 
1973-74  as  we.ll  as  the  establishment  of  the  fundamental 
school,  that  these  actions  on  the  part  of  the  Board  the 
plaintiffs  reserve  as  a  basis  /for  charging  violation  of 
the  Court's  Order/. 

On  the  basis  of  that  stipulation,  your  Honor,  it  is  the 
judgment  of  the  parties  to  the  case,  at  least  subject  to 
the  views  of  the  Court,  of  course,  that  there  has  been 
and  is  now  full  compliance  with  the  Order  of  the  Court., q. 


Additionally,  Paul  submitted  to  the  Court  a  modified  desegregation  plan 
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which  included  magnet  schools  as  its  major  component. 

The  most  important  phrase  in  Paul's  opening  remarks  was  "subject 
to  the  views  of  the  Court,"  because  the  evidence  presented  did  not  con- 
vince Judge  Real,  and  it  didn't  matter  what  the  School  Board—or  the  Justice 
Department,  for  that  ma':ter— was  willing  to  stipulate.    (It  is  interesting  to 
note  that  this  decision  runs  counter  to  Judge  Real's  usual  reliance  on 
the  litigants  fending  for  themselves  in  any  particular  action.    Here,  he 
chose  to  demand  a  greater  demonstration  of  compliance*) 

Two  of  the  School  Board's  major  witnesses  were  outside  experts 
David  Armor  and  Robert  Dilworth.    Armor  testified  about  academic  perfor- 
mance within  the  district;  Dilworth  about  the  phenomenon  of  "white  flight," 
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One  of  the  Board's  main  arguments  was  that  it  did  not  have 
enough  leeway  to  accomplish  high  educational  goals,  that  the  Pasadena 
Plan  denied  the  children  of  the  District  a  good  education. 

Armor  was  on  the  witness  stand.    He  had  been  called  to  inter- 
pret statistical  reports  on  academic  achievement  within  the  District 
during  the  four  years  the  Pasadena  Plan  had  been  in  effect.    The  Board's 
contentions  about  academic  performance  were  based  on  this  testimony,  and 
Real  wanted  more  details  on  how  statistics  could  be  interpreted  to  tell 
why  things  happened. 

THE  COURT: 

Did  you  make  any  analysis  or  any  study  of  the 
curriculum  that  was  offered  these  students  in  these  four  years 
and  the  changes  that  were  made? 

THE  WITNESS: 

No,  sir. 

THE  COURT: 

Would  that  be  something  you  would  consider  in 
terms  of  making  determinations  as  to  what  the  effects  of 
anything  are  on  the  achievement  of  students? 

THE  WITNESS: 

Not  the  effects  of  desegregation,  sir. 

THE  COURT: 

No,  but  teaching  has  an  effect  on  the  achievement 
of  students,  doesn't  it? 

THE  WITNESS: 

Well,  there  Is  some  controversy  on  that  point. 

THE  COURT: 

You  mean  teaching  has  no  effect  on  the  achievement 

of  students? 
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THE  WITNESS; 

On  the  relative  achievement  of  students  there  is 
some  controversy  if  teaching  can  change  the  relative  differ- 
ences among  groups  of  students. 

THE  COURT: 

In  other  words,  there  is  no  such  thing  as  quality 
education,  is  that  right?   There  Is  just  education? 

THE  WITNESS: 

The  difference  between  learning  as  opposed  to  the 
rates  of  learning  in  different  groups. 

THE  COURT: 

A  teacher  has  no  effect  on  that? 

THE  WITNESS: 

A  teacher  has  an  effect  on  the  rate  of  learning. 

THE  COURT: 

And  that  is  measured  how? 

THE  WITNESS: 

Achievement  tests  are  one  way  of  measuring  that. 

THE  COURT: 

Of  the  rate  of  learning? 

THE  WITNESS: 

Yes. 

THE  COURT: 

And  the  teacher  has  an  effect  on  that? 

THE  WITNESS: 

Yes. 

THE  COURT; 

You  did  not  make  that  study  1n  Pasadena? 
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THE  WITNESS: 

I  did  not  study  teacher  diffe-ences  for  black 
and  white  students,  no. 

THE  COURT: 

All  right,  counsel.    Do  you  want  me  to  buy  half  of 
it  now?    Is  it  half  of  the  pig  you  want  me  to  buy? 

MR.  LANE: 

Your  Honor,  we  are  trying  to  present  the  facts 
Dr.  Armcr  has. 

THE  COURT: 

I  understand,  but  the  question  is  the  competency 
of  the  testimony  has  to  do  with  the  ability  to  make  the  measure- 
ment that  you  are  asking  him  to  conclude. 

THE  WITNESS: 

May  I  offer  just  one  observation? 

THE. COURT: 

Certainly. 

THE  WITNESS: 

The  hypothesis  that  I  am  testing  is  that  in  these 
charts  is  that  desegregation,  the  mixing  of  students  in  a  school 
has  an  effect  upon  achievement  in  the  school. 

THE  COURT: 

Well  .  .  . 

THE  WITNESS: 

Not  what  other  things  affect  achievement  of  which 
there  are  a  great  meany. 

THE  COURT: 

Dr.  Armor,  how  could  you  measure  that  if  you  haven't 
taken  into  account  all  of  the  factors  which  go  into  achievement? 
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THE  WITNESS: 

The  students  In  1969»  those  scores  reflect  a 
segregated  situation.    The  scores  three  years  after  that  reflect 
a  desegregated  situation.    I  am  only  testing  the  change  or 
effect  of  desegregation  on  changing  minority  student  performance. 

THE  COURT: 

Let  me  ask  you,  Dr.  Armor,  I  want  to  ask  you  is 
that  the  only  thing  that  affects  achievement,  desegregation? 

THE  WITNESS: 

That  is  often  the  question  in  a  case  like  this  where 
it  is  offered  one  reason  why  students  are  scoring  behind. 

THE  COURT: 

No,  I  asked  you  if  that  was  the  only  reason. 

THE  WITNESS: 

No,  it  is  not  the  only  reason, 

THE  COURT: 

Then,  how  can  you  measure  whether  or  not  it  is 
desegregation  or  the  fact  that  they  may  or  may  not,  and  I  am  not 
passing  any  judgment  on  it,  have  a  lot  of  lousy  teachers  in 
Pasadena  since  1969,  or  have  a  terrible  curriculum  since  1969? 
How  can  you  make  that  determination? 


THE  WITNESS: 

I  am  only  investigating  the  effect  of  desegregation 
on  changing  rates  of  learning. 

THE  COURT: 

Dr.  Armor,  how  can  you  measure  the  effects  of 
desegregation  unless  you  know  all  of  the  things  that  go  into  the 
formula.    You  cannot  measure  apples  and  oranges.    In  the  formula 
of  education  one  of  the  aspects  of  it  only  is  desegregation, 
isn't  it?   The  other  is  curriculum  and  the  other  is  teaching, 
isn't  it?jg4 
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Judge  Real  wanted  to  be  shown  why  the  Board  felt  the  education 
of  Pasaden'a  students  was  inadequate  under  the  Plan;  Armor's  attempt 
at  statistical  Inference  was  not  sufficient  proof.    Armor  had  specified 
only  one  variable— desegregation— in  his  attempt  to  explain  a  decline 
in  achievement.    In  so  doing,  he  assumed  that  all  other  factors  which 
might  affect  performance  remained  constant.    Normally,  this  "ceteris 
paribus"  assumption— all  other  things  equal— makes  sense.    But,  in 
an  educational  environment  where  many  variables  may  affect  student 
performance,  to  assume  that  all  variables  will  remain  constant  when 
desegregation  is  imposed  is  of  questonable  validity.    Judge  Real  wanted  to 
know  why  changes  in  student  performance  were  occuring,  and  Armor  could 
not  tell  him. 

Judge  Real  also  questioned  defense  witness  Robert  Dilworth  who  had 
studied  white  flight  in  Pasadena  from  1966  to  1973  and  had  been  brought 
forth  by  the  Board  to  testify  about  the  impact  of  the  1970  Court  Order  on 
white  flight.    Essentially,  Dilworth  argued  that,  while  statistically  sig- 
nificant numbers  of  whites  had  been  leaving  Pasadena  before  1970,  the  impo- 
sition of  the  Pasadena  Plan  exacerbated  the  problem,  increasing  the  annual 
loss  from  the  white  community  and  creating  a  "white  flight"  situation. 
Real  heatedly  questioned  the  interpretation  which  Dilworth  applied  to  the 
data. 

THE  COURT: 

From  results  you  can  infer?   What  inference  can 
you  make  as  to  what  makes  Sammy  run  from  how  far  he  runs?  Can 
you  do  that  statistically.  Doctor? 
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MR.  PAUL  /Lawyer  for  the  Defense/: 

I  renew  my  offer  of  proof  in  the  light  of  your 
Honor's  voir  dire,  if  you  will,  your  full  and  thorough  questioning 
of  the  witness.    I  do  submit,  your  Honor,  that  this  is  scientific 
conclusion. 

THE  COURT: 

It  isn't,  counsel.    It  isn't  scientific  at  all, 
because  lie  doesn't  know  why  /white  people  left  Pasadena/. j^gg 

Real  rofused  to  acknowledge  any  correlation  between  the  1970  integration  H 
Order  and  white  flight. 

Jane  Mercer,  a  sociologist  at  U.C.  Riverside,  later  critiqued 
Dilworth's  statistical  techniques,  saying  that  they  were  not  normal  demo*^ 
graphic  techniques,  but  rather  economic  techniques  which  would  give  the 
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appearance  af  a  greater  amount  of  white  flight  than  had  actually  occurred. 

The  plaintiff's  major  witness  was  Jane  Mercer,  and  she  provided  some 

evidence  which  Real  was  happy  to  receive.    She  testified  and  used  Dr. 

Armor's  charts  to  demonstrate  that  the  scores  of  higher-achieving  white 

children  are  not  depressed  by  their  being  placed  in  classrooms  with  lower- 
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achieving  children. 

.  .  .  /T/here  is  no  drop  in  the  white  achievement.  That 
has  been  a  consistent  finding  in  all  of  the  studies.  Dr. 
Armor's  charts  reflect  that  fact  in  Pasadena.  Desegre- 
gating the  schools  and  putting  lower  achieving  children 
into  classes  with  higher  achieving  white  children  does 
not  in  fact  seem  to  depress  the  scores  of  higher-achieving 
white,  children,  j^gg 

Other  testimony  supportive  of  the  Plan  was  also  given.    The  Board's 

own  witness,  administrative  staff  member,  Joseph  Zeronian,  testified  that 

academic  achievement  had  been  improving  since  1973,  three  years  after  the 

Plan  was  instituted,  a  period  of  time  which  he  later  said  had  been  expected 
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to  pass  before  student  performances  would  begin  to  be  impressive. 
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And  Real  himself  not  uncharacteristically  helped  prod  some  important 
supportive  testimony  from  a  witness,  Superintendent  Ray  Cortines,  Fred 
Okrand,  ACLU  lawyer  for  the  plaintiffs,  was  questioning  the  Superintendent 
about  the  Board's  proposed  alternative  plan  as  compared  with  the  present 
Pasadena  Plan. 

Q: 

As  Superintendent  of  the  schools  do  you  recommend  the 
proposed  plan  in  preference  to  the  current  plan? 

A: 

I  think  you  are  talking  about  a  board  policy  issue. 
The  Board  of  Education  has  established  that  this  is  the 
plan,  the  majority  of  the  Board  of  Education,  that  they  desire 
for  the  Pasadena  Unified  School  District.    It  is  incumbent 
then  upon  the  administrative  staff  of  that  district  to  carry 
out  the  board  policy. 

I  have  said  publicly  that  this  policy—I  mean  this 

plan  adop+'ed  by  the  board  if  approved  by  the  courtCJ 

that  I  would  work  to  make  it  successful  in  the  Pasadena 

Unified  School  District.  It  is  a  matter  of  board  policy, 

as  I  see  it  and  interpret  it. 

My  question,  Mr.  Cortines,  is  whether  you  as  Super- 
intendent believe  the  plan  to  be  preferable  to  the  current 
plan. 

MR.  PAUL: 

I  think  it  is  immaterial.  Your  Honor,  and  I  object 
to  it  on  that  ground. 

THE  COURT: 

The  objection  is  overruled.    I  hate  to  put  you  in  that 
spot,  Mr.  Cortines,  but  we*ve  got  to  do  it. 

(BRIEF  PAUSE.) 
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THE  WITNESS: 

I  believe  that  the  present  plan  since  its  inception 
and  implementation—since  its  implementation  has  improved 
and  that  through  the  staff  effort  they  have~we  have  been 
able  together  to  iron  out  some  of  the  problems  that  faced 
the  school  district  in  implementing  a  completely  new  plan. 

I  am  cognizant  of  some  of  the  give-ins  under  the 
Pasadena  Plan,  some  of  its  strengths  and  some  of  its 
weaknesses.    I  believe  the  plan  needs  to  be  modified,  the 
Pasadena  plan. 

I  believe  there  needs  to  be  some  relief  from  a 
majority  of  any  minority  in  any  school. 

I  also  believe  that  the  nodified  plan  is  educationally 
sound  and  provides  educational  opportunities  that  are  fine 
and  some  that  are  outstanding. 

As  I  have  said,  I  guess  it  is  time,  it  is  a  matter  of 
board  policy  and  I  feel  very  strongly  about  the  board  re- 
gardless of  who  they  are,  whey  they  set  policy  carrying  it 
out.  If  I  had  to  make  my  decision,  if  I  were  the  only  one 
involved  I  would  continue  the  Pasadena  Plan  with  modifica- 
tions.200 

As  if  his  involvement  in  the  presentation  of  testimony  were 
not  enough,  Judge  Real  felt  compelled  to  turn  Mr.  Paul's  closing  arguments 
into  a  Socratic  dialogue. 
MR.  PAUL: 

Your  Honor,  the  Pasadena  Plan,  as  your  Honor  approved 
in  March  of  1970,  which  is  the  date  here,  I  don't  believe, 
your  Honor,  that  the  draftsmen  or  this  court  on  that  occa- 
sion when  the  plan  was  approved  ever  considered  the  pro- 
visions of  this  plan  which  are  now  relied  upon  by  the  court 
to  say  that  we  have  been  on  notice  throughout  that  we  had 
to  conform   constantly  and  continually  with  the  no  majority 
of  any  minority  provision  and  that  that  provision  relating 
to  any  school  in  1970  was  intended  by  the  court  to  have 
application  to  any  school  in  1974. 

THE  COURT: 

Mr.  Paul.  I  can  assure  that  I  may  not  know  what  the 

writers  of  this  plan  had  in  mind  when  they  submitted  it  to 

me  because  I  haven't  asked  them  why.    And  I  think  you  have 
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to  ask  them  why  they  do  things.    But  I  can  assure  you 
that  I  studied  this  plan  and  I  knew  this  plan.    I  knew  what 
I  thought  it  was  going  to  accomplish.    And  I  thouglit  it  was 
going  to  accomplish,  if  executed  in  good  faith,  that 
Pasadena  would  never  be  back  in  this  courtroom  again.  Now, 
that  meant  to  me  that  at  least  during  my  lifetime  there 
would  be  no  majority  of  any  minority  in  any  school  in 
Pasadena. 

MR.  PAUL: 

Your  Honor  was  appraised  in  October  1971  that  that 
hope  would  not  be  realized  because  you  were  then  informed— 

THE  COURT: 

I  recognize  that  and  I  just  told  you  as  I  told  Mr.  Lowe 
I  am  not  a  policeman.    I  don't  go  out  and  look  for  lawsuits. 

MR.  PAUL: 

In  any  event,  your  Honor  knew  that  the  plan  was  failing 
insofar  as  the  ability  to  maintain  that  no  majority  of  any 
minority  standard  in  1971.    And  your  Honor  is  aware  on  the 
basis  of  the  evidence  here  that  it  has  gotten  progressively 
worse  and  it  will  continue  to  gei'  progressively  worse.  The 
evidence  shows,  your  Honor,  it  will  continue  unless  there  is 
annual  redistricting.    The  evidence  further  shows,  your 
Honor,  without  contradiction,  I  think,  that  educators  be- 
lieve that  constant  redistricting  is  very  damaging  to 
students  and  injurious  to  their  relationships  with  their 
parents  and  the  parents  with  the  children.    It  has  a  very 
poor  effect  on  their  educational  achievement! 

Now,  you  know,  if  we  are  going  to  have— 

THE  COURT: 

But  you  see  the  problem,  Mr.  Paul,  is  nothing  has  been 
brought  to  me,  that  is  the  problem.    You  know,  everybody  says 
the  plan  is  wrong  but  nobody  has  brought  to  me,  for  instance, 
a  plan  to  say  here  is  a  plan.  Judge,  that  we  won't  have  to 
redi strict  for  five  years,  or  ten  years,  or  20  years. 

MR.  PAUL: 

We  thought  we  had  brought  such  a  plan  to  you  in  the 
alternative  plan,  not  with  the  idea  of  providing  any  guaran- 
tees to  the  court  that  that  would  be  the  result  because  ob- 
viously no  one  could  make  that  guarantee. 
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THE  COURT: 

That  Is  right. 
MR.  PAUL: 

But  In  Its  sincere  belief,  your  Honor—in  the  sincere 
belief  that  if .the  alternative  plan  may  be  implemented 
that  it  is  the  belief  of  the  school  board  that  the  effect 
of  that  plan,  given  a  fair  trial,  will  be  to  reestablish 
ethnic  stability  in  the  Pasadena  school  system. 

THE  COURT: 

You  have  your  opportunity  to  convince  me,  Mr.  Paul.^^^ 
Paul  attempted  to  meet  this  challenge,  arguing  that  "...the 
evidence  that  we  have  introduced  was  designed  to  show  that  the  Pasadena 
Plan  has  in  fact  failed  in  certain  particulars.    We  never  intended  and 
have  itiade  no  attempt  and  do  not  believe  that  the  Pasadena  plan  has 
failed  to  provide  the  children  of  Pasadena  with  good  educational  oppor- 
tunities.   But  we  do  say,  your  Honor,  that  the  evidence  before  this 
court  if  fairly  interpreted  shows,  we  believe  conclusively,  that  the 
Pasadena  plan  has  failed  utterly  in  two  v^espects... ,  [education  quality 
has  declined  and  white  flight  has  been  induced]." 

Judge  Real  accepted  neither  of  these  contentions.    From  the 
bench  he  told  the  litigants  how  he  felt  about  forced  versus  voluntary 
busing  and  about  educational  performance. 

"...I  think  that  they  [the  children]  have  made  their 
contribution  [to  the  successful  implementation  of  the 
Plan],  and  I  think  everybody  else  should  make  theirs. 

I  think  the  input  that  can  be  accomplished  and  can 
be  considered  by  the  staff  in  the  Pasadena  School 
District  appears  to  have  been,  I  think  from  the  evidence 
at  least,  very  largely  ignored  by  the  Board  in  what 
appears  to  be  from  the  evidence  a  well-settled* idea 
that  the  present  Pasadena  plan  couldn't,  can't,  doesn't, 
and  won't  work.    I  think  all  of  these  attitudes  are 
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negative  attitudes.    Substituting  a  plan  that  has  as 
its  only  guarantee  that  if  we  stop  forced  bussing,  be- 
cause that  is  the  thrust  of  the  plan,  we  can  convince 
white  parents  to  forego  neighborhood  schools,  because 
that  is  what  the  thrust  is.    And  we  can  do  that  by 
attractive  programs  and  the  attractive  programs  can  be 
successful  by  the  providing  of  voluntary  bussing.  All 
you  have  changed  is  the  word  'voluntary*  from  •forced*, 
at  least  in  the  arguments  of  those  who  talk  about 
buss1ng."203 

"..•[T]he  sound  education  programs  that  at  least  the 
evidence  has  indicated  are  really  only  the  ribbon  which 
was  around  the  package  that  was  presented  to  the  court 
.••[were]  almost  entirely,  I  think,  completely  dedicated 
to  the  question  that  so-called  forced  bussing  would  be 
eliminated  from  the  Pasadena  School  District,    The  sound 
educational  programs,  because  I  think  they  are  accommo- 
dated in  that  plan,  and,  therefore,  I  reject  that  request. 

For  that  reason  the  motion  of  the  defendants  to  modify 
the  judgment  of  this  court  dated  January  22,  1970,  is 
denied. "204 

Judge  Real's  written  opinion  spoke  directly  to  the  issue  of  white 
flight  and  the  Board's  contention  that  a  free  choce  plan,  i.e.,  voluntary 
busing,  would  stabilize  the  racial  composition  of  Pasadena.    In  condemn- 
ing this  alternative.  Real  was  quite  biting: 

"Hope  may  spring  eternal,  but  realism  exposes  the  folly 
of  the  belief  that  one  who  left  a  school  district  be- 
cause his  children  were  forced  to  attend  schools  with 
Negro  children* would  now  voluntarily  choose  that  alter- 
native."205 

To  grant  relief  from  the  Order,  Real  reasoned,  would,  "...in  light  of  the 

avowed  aims  of  four  members  of  a  five  member  Board  [,]  surely  be  to  sign 

206 

the  death  warrant  of  the  Pasadena  Plan  and  its  objectives." 

As  Real  saw  it,  all  of  the  evidence  pointed  to  foot-dragging  and 
207 

subverting  of  the  plan.       The  Board  did  not  seek  relief  for  the  problems 

facing  particular  schools.    "They  never  said,  'Judge,  we  can't  live  with 

208 

this  part  of  the  Plan...  or  this  aspect.'"^   "[T]hey  wanted  to  scrap 
the  Plan."^°^ 
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Real's  options  were  extrenely  limited.    He  could  approve  what 

was  essentially  a  freedom  of  choico  plan  or  he  could  deny  the  Board's 

motions.    "A  judge  Is  not  a  proposer;  he  can  only  take  what  they  bring 
21 0 

hom."       Superintendent  Cortlnes  testified  that  he  had  suggested  to  the 

Board  that  they  go  before  the  court  to  ask  for  specific  changes  in  the 
21 1 

Plan.        The  Board  said  "no";  they  wanted  to  be  relieved  of  the  Court's 
jurisdiction  altogether.    The  result  was  almost  preordained:    a  denial  of 
all  of  the  Board's  motions. 

Only  three  months  passed  before  Real  heard  a  motion  to  show  cause 
why  the  Board  should  not  be  held  In  contempt  of  the  court  order. The 
contempt  proceedings  were  brought  by  a  parent  who  was  unhappy  with  the 
Board's  policy  of  "temporarily"  hiring  white  workers  so  as  to  circumvent 
the  Pasadena  Plan.    Three  anti-Integration  Assistant  Superintendents  had 
been  hired  and  placed  under  Superintendent  Cortlnes,  thus  enabling  the 
Board  to  keep  "a  tighter  rein"  on  him. 

Real  assessed  the  Board's  circumventions  of  the  Pasadena  Plan  as 
acts  not  only  In  contempt  of  the  Court's  orders,  but  as  acts  which  appear 
to  "preclude  any  element  of  good  faith". Real  found  the  School  District 
In  contempt  and  ordered  them  to  comply  with  his  Order  and  vacate  the 
appointments,  or  pay  a  fine.^^^ 

In  looking  back  on  the  contempt  case.  Real  felt  that  the  "Board 
was  going  to  do  everything  It  could  to  defeat  the  Pasadena  Plan,*^^^ 
They  talked  about  the  plan  as  If  it  had  been  designed  by  Judge  Real.  It 
was  "never  Judge  Real's  plan.    The  Judge  approved  the  plan  as  received. "^^^ 
The  Board  wanted  to  let  demography  take  over,^^^  to  Ignore  the  Pasadena  Plan 
altogether.    The  "only  importance  of  [the]  contemptthing  was  [that]  ...  it 
was  a  vehicle  ...to  spell  out. ..what  [the]  Plan  means. "^^^ 
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If  the  contempt  case  did  spell  out  what  the  Plan  meant.  It  Is 
obvious  that  the  Board  was  not  content  with  that  meaning.    Sometime  be- 
fore the  contempt  hearings  took  place,  the  Board  appealed  Judge  Real's 
denial  of  their  motion  to  vacate  his  1970  Order,  sending  the  case  to  the 
Appellate  Court,  where  a  three-judge  panel  affirmed  Judge  Real's  decision. 
All  three  judges,  however,  expressed  reservations  about  Real's  notion  that 
the  District  Court  coulci  or  should  enforce  a  "no  majority  of  any  minority" 
standard  over  a  long  period  of  time,  viz,,  during  his  lifetime. 

The  issues  before  the  Appellate  Court  were  few:    Had  the  District 
Court  erred  In  Its  decision?   Was  a  modification  of  the  1970  Order 
justified?   Should  jurisdiction  be  relinquished  by  the  District  Court? 
Could  an  alternative  plan  be  substituted  for  the  present  Pasadena  Plan?^^^ 

In  his  majority  opinion,  Judge  Ely  recognized  that  a 

"careful  review  of  the  record  reveals-  abundant  evidence 
upon  which  the  district  judge,  in  the  reasonable 
exercise  of  his  discretion,  could  rightly  determine 
that  the  "dangers"  which  induced  the  original  deter- 
mination of  constitutional  infringements  in  Pasadena 
have  not  been  diminished  sufficiently  to  require 
modification  or  dissolution  of  the  original  Order." 

Here  was  substantive  support  for  Real's  decision. 

Ely  went  on  to  address  directly  Real's  belief  that  the  School 

District's  proposed  alternative  plan  constituted,  "a  plan  of  the  'freedom 

of  choice'  variety  which  would  very  likely  result  in  rapid  resegregation."^^^ 

Speaking  for  the  Court,  he  said,  "we  are  inclined  to  agree. "^^^   He  quoted 
226 

Kelly  V.  Guinn      ,  where  the  Court  had  observed:    "Freedom  of  choice  plans 
usually,  if  not  invariably,. fail  to  eliminate  school  segregation. . ,[0]nce  it 
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has  been  determined  that  a  school  district  has  contrlbued  to  the  creation 
and  maintenance  of  segregation,  neutrality  Is  no  longer  enough.    Then  the 
school  district's  duty  Is  not  limited  to  the  removal  of  discriminatory 
bars  to  school  Integration;  It  Is  charged  with  an  affirmative  duty  to 
eliminate  segregation."   While  acknowledging  the  School  District's  asser- 
tions with  regard  to  white  flight,  Ely  reiterated  the  District  Court's 
rejection  of  the  "White  flight"  contention,  for  even  if  white  flight 
existed,  "the  Supreme  Court  has  Indicated  that  the  existence  of  a  'white 
flight'  phenomenon  does  not  excuse  a  school  system  from  the  constitutional 
duties  Imposed  by  Brown  and  its  progeny. "^^^ 

Ely  offered  a  cogent  response  to  the  School  Board's  contention 
that  a  constitutionally  unitary  school  system  has  been  established  and  that, 
therefore,  the  District  Court  was  required  to  relinquish  jurisdiction. 
Citing  Swann,  the  Board  argued  that,  "neither  school  authorities  or  district 
courts  are  constitutionally  required  to  make  year-by-year  adjustments  of 
the  racial  composition  of  student  bodies  once  the  affirmative  duty  to  de- 
segregate has  been  accomplished  and  racial  discrimination  through  official 

228 

action  is  eliminated  from  the  system."        Ely  replied, 

"The  directive  of  the  dictum  in  Swann  by  its  very  terms  * 
becomes  operative  'once  the  affirmative  duty  to  de- 
segregate has  been  accomplished  and  racial  discrimina- 
tion is  eliminated  from  the  system.'  402  U.S.  1,  31-32, 
91  S.  Ct.  1267,  1284,  28  L.Ed  2d  554  (1971)  (emphasis 
added).    On  the  specific  facts  of  this  case  as  revealed 
from  the  record...,  it  was  reasonable  for  the  District 
Court  to  conclude  that  full  and  effective  elimination 
of  racial  discrimination  had  not  been  achieved  during 
the  three  school  years  following  the  initial  year  in 
which  the  Pasadena  Plan  was  in  effect.    If  desegregation 
was  'accomplished'  or  'eliminated'  after  the  implementa- 
tion of  the  Pasadena  Plan,  such  was  a  transitory  and 
temporary  achievement,  enduring  for  a  period  of  utmost 
brevity. "229 
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The  Board  argued  that  once  de  jure  segregation  was  eHmlnatedi  de  facto 
segregation  was  irrelevant.    Ely  asserted  that  there  is  a  need  for  "a 
full  and  genuine  implementation  which  has  eliminated,  with  some  anticipated 
permanence,  racial  discrimination  from  the  system, "^^^    In  the  absence  of 
this  "full  and  genuine  implementation,"  Real  was  well  within  his  juris- 
diction in  denying  the  motions  of  the  Board 

Notwithstanding  the  Appellate  Court   Opinion's  general  tone  in 
support  of  Judge  Real's  decision,  each  of  the  three  judges  raised  questions 
about  the  permanence  of  the  "no  majority  of  any  minority"  standard  envi- 
sioned by  the  District  Court,    Ely  said,  "Cw]e  must. . .expressly  disapprove 
such  portions  of  the  record  as  suggest  that  the  district  judge  interprets 
his  injunction  to  require  continuous  annual  redistricting,"^^^    "This  is 
precisely  what  we  interpret  Swann  to  prohibit. "^^^   And,  while  the  standard 
itself  does  not  require  annual  redistricting  per  se,  as  embraced  in  the 
1970  Pasadena  Plan,  it  cannot  be  met  without  such  redistricting. 

In  his  concurring  opinion.  Judge  Chambers  particularized  his 
opposition  to  annual  redistricting.    His  common  sense  reasoning  led  him 
to  state:    "we  cannot  perpetually  homogenize  school  children  every 
September.    It  won't  be  much  of  an  education  for  any  child  if  children 
have  to  go  to  a  different  school  every  year.    Furthermore,  a  school  dis- 
trict surely  should  not  be  kept  under  injunctions  of  a  court  forever. "^^^ 
The  themes  of  Swann,  absent  the  citations,  are  clearly  present  here. 

Judge  Wallace's  dissent  argued  that  the  "test  for  retaining 
jurisdiction  and  continuing  a  desegregation  injunction  in  effect  is  not 
the  school  district's  maintenance  of  an  inflexible  racial  balance  but 
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whether  'the  affirmative  duty  to  desegregate  has  bef;n  accomplished  and 

racial  discrimination  through  official  action  Is  eliminated  from  the 

system.'    [402  U.S.  at  31-32.  91  S.Ct,  at  1284.]"^^^   Since  "the  district 

court  did  not  consider  this  question^ .  .It  failed  to  apply  the  proper  test 

235 

and,  therefore,  I  would  reverse  and  remand,"       Clearly,  Wallace  sees  the 

trial  record  as  well  as  Swann  In  a  very  different  light  than  do  the  other 

two  justices.    "The  fundamental  flaw  In  the  district  court's  decision  Is 

its  premise  that  there  Is  no  difference  between  de  facto  and  de  Jure 

segregation.    In  Its  written  opinion,  the  district  court  takes  the  position 

236 

that  the  two  are  Indistinguishable."       Wallace  cites  as  proof  of  this 
conclusion  a  footnote^*^   from  the  1974  District  Court  Opinion:  "There 
appears  to  be,  In  logic,  no  distinction  between  de  Jure  and  de  facto  segre- 
gation for   our  purposes.    'De  Jure*  and  'de  facto'  are  only  adjectives 

238 

that  give  some  attempted  'legal*  distinction  to  the  alms  of  Brown..." 

And,  clearly,  a  public  address  Real  gave  In  1970  confirms  Judge  Wallace's 
239 

conclusion.       Wallace  says  that  the  9th  Circuit  has  clearly  spoken  out 
against  this  blurring  of  distinction:    "[Wje  have  rejected  the  equivalence 
of  de  facto  and  de  jure  segregation  and  have  held  that  segregation  In 
public  schools  Is  unconstitutional  only  If  It  Is  de  jure  segregation; 
that  1s,  only  If  It  results  from  Intentionally  segregative  state  ictlon,,.. 
[T]he  justification  for  the  desegregation  decree  In  this  case  must  be  the 


de  jure  segregation  found  to  exist  1n  1970,  not  de  facto  segregation  exist- 

240 

Ing  before  or  after  that  date."       Wallace  falls  to  address  the  crucial 

point  upon  which  Real  implicitly  bases  and  Ely  explicitly  affirms  the 

District  Court's  decision:    The  segregation  which  existed  In  Pasadena  be 

241 

tween  1970  and  1974  was  de  jure  segregation. 
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The  rost  of  Wallace's  dissent  1s  bJ>od  on  the  premise  that  de 

facto  segregation  has  not  been  distinguished  from  de  Jure,  that  the 

former  has  been  "remedied"  as  If  it  were  the  latter.    In  this  context, 

Wallace  discusses  the  Injunction  of  the  District  Court:   "The  Supreme 

Court  has  expressly  rejected  the  view  that  a  desegregation  Injunction  Is 

designed  to  produce  any  specific  degree  of  racial  balance. Citing 
243 

Swann,      Wallace  reinforces  his  point:    "The  constitutional  command  to 
desegregate  schools  does  noc  ;r,can  that  every  school  In  every  community 
must  always  reflect  the  racial  composition  of  the  school  system  as  a 
whole."       In  sum,  "[tjhe  district  court's  decision  Is  Inconsistent  with 
these  principles. Real's  Interpretation  of  his  injunction  as  a  life- 
time commitment  to  "no  majority  of  any  minority"  In  any  Pasadena  school 
"transforms  racial  balance  from  a  means  of  remedying  de  Jure  segregation 
Into  an  end  In  Itself,  precisely  contrary  to  the  principles  expressed 
by  the  Supreme  Court  [In  Swann^^^]."^^' 

Wallace  further  argues  that  the  Board's  motion  for  dissolution 

of  the  Injunction  and  substitution  of  the  Alternative  Plan  is  inflexibly 
treated  by  the  district  court  because  the  court  fails  to  distinguish  de 
Jure  from  de  facto  segregation.    "The  question  not  addressed  by  the 
district  court  is  crucial:   whether  the  segregation  foreseeable  upon 
dissolution  of  the  injunction  is  attributable  to  intentionally  segregative 
actions  of  the  school  district. "^^^   "Although  the  Alternative  Plan  is  a 
freedom-of-choice  plan  and  therefore  an  unlikely  remedy  for  past  de  Jure 
segregation, ...it  hardly  follows  that  it  is  motivated  by  an  intent  to 
segregate  or  that  it  necessarily  reflects  the  effects  of  past  de  Jure 
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se9r«Qdt1on.   The  district  court  did  not  decldo  whether  the  Alternative 
created  or  perp«tu«ted  de  Jure  segregatlon,.*"^^^ 

The  Issue  for  u<tl1dce«  then*  i  whether  de  jure  segregation  has 
been  abolished.  The  burden  of  proof  on  the  school  district  Is  not  easily 
j^^.fc^vH   ^J2h%  g^^^j        ^^^^  ^^^^       Alternative  Plan  Is  not  motivated 

by  an  Intent  to  segregate...*'''"   For  these  explicit  determinations, 

252 

Wallace  would  reverse  and  remand  " 

The  Board  did  not  sit  long  with  this  affirmance  of  RcaTs  decision. 

The  Appellate  Court  decision  was  handed  down  on  Hay  5,  1975^^^;  a  petition 

for  writ  of  certiorari  was  granted  on  November  11,  1975.^^*  The  Supreme 

Court  heard  arguments  on  April  27  and  28  of  1976  and  decided  the  case  on 
2S5 

June  28.       The  order  of  the  Court  was  clear  and  simple:    "We  vacate 
the  Judgment  of  the  Court  of  Appeal  and  remand  the  case  to  that  court  for 

25fi 

further  proceedings. "''^  The  reasoning  which  led  to  this  conclusion  was 

not  so  clear  and  simple. 

Justice  Rehnqulsti  speaking  for  the  Court,  first  acknowledged 

that  the  1970  decree  of  the  District  Court  was  no  longer  at  Issue,  What 

was  before  the  Court  was  the  question  "of  whether  the  District  Court  was 

correct  in  denying  relief  when  petitioners  in  1974  sought  to  modify  the 

•no  majority'  requirement  as  then  interpreted  by  the  District  Court. "^^^ 

To  answer  this  question,  Rehnquist  did  two  things.    First,  he  cited  the 

stipulation  joined  in  by  the  Government  and  the  original  plaintiffs 

which  stated  '*that  they  were  aware  'of  no  violations  of  the  Pasadena  Plan 

up  to  and  including  the  present/"       Here,  Rehnquist  ignores  Real's 

rejection  of  the  stipulation,  the  right  to  reject  it  being  specifically 

259 

affirmed  by  the  Appellate  Court.       Second,  beyond  the  stipulation. 
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Rehnquist  argues  that  "[p]etitioners  have  argued  that  they  never  understood 

the  injunction,  or  the  provisions  of  the  Plan  which  they  drafted  to  implement 

that  order,  to  contain  such  a  requirement  either. "^^^  This  assertion  by  the 

petitioners  is  puzzling,  given  that  the  Pasadena  Plan  explicitly  calls  for 

annual  reviews  of  elementary  school  attendance  areas  "to  assure  that 

261 

ethnic  balance  is  maintained." 

Rehnquist  contrasts  these  (mis)understandings  of  the  judicial 
standard  with  Real's  own  notion  about  its  "lifetime"  quality:^^^ 


"The  District  Court's  interpretation  of  the  order  appears 
to  contemplate  the  'substantive  constitutional  right  [to  a] 
particular  degree  of  racial  balance  or  mixing'  which  the 
Court  in  Swann  expressly  disapproved.    402  U.S.,  at  24,  91 
S.Ct.  at  1280.    It  became  apparent,  at  least  by  the  time 
of  the  1974  hearing,  that  the  District  Court  viewed  this 
portion  of  its  order  not  merely  as  a  'starting  point  in 
the  process  of  shaping  a  remedy,'  which  Swann  indicated 
would  be  appropriate;  402  U.S.,  at  25,  91  S.Ct.  at  1280, 
but  instead  as  an  'inflexible  requirement,'  id^. ,  to  be 
applied  anew  each  year  to  the  school  population  within  the 
attendance  zone  of  each  school. "263 

"[I]n  Swann  the  Court  cautioned  that  'it  must  be  recognized 
that  there  are  limits  beyond  which  a  court  may  not  go 
in  seeking  to  dismantle  a  dual  school  systemi    402  U.S., 
at  28,  91  S.Ct.  at  1282.    These  limits  are  in  part  tied  to 
the  necessity  of  establishing  that  schoiDl  authorities  have 
in  some  manner  caused  unconstitutional  segregation  for 
'[a]bsent  a  constitutional  violation  .there  would  be  no 
basis  for  judicially  ordering  assignment  of  students  on 
a  racial  basis.'  Ibid.    !Vhile  the  District  Court  found 
such  a  violation  in  1970,  ^nd  while  this  unappealed  find- 
ing afforded  a  basis  for  its  initial  requirement  that  the 
defendants  prepare  a  plan  to  remedy  such  racial  segregation, 
its  adoption  of  the  Pasadena  Plan  in  1970  established  a 
racially  neutral  system  cr  student  assignment  in  PUSD. ' 
Having  done  that,  we  th^'nk  that  in  enforcing  its  order 
so  as  to  require  annual  readjustment  of • attendance  zones 
so  that  there  would  not  be  a  majority  of  any  minority  in 
any  Pasadena  public  school,  the  District  Court  exceeded 
its  authority. "264 
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In  other  words,  the  1970  Pasadena  Plan  accomplished  whgt  was  constitution- 
ally required,  the  establishment  of  a  neutral  attendance  system;  further 
annual  actions  should  not  have  been  ordered. 

Justice  Marshall,  in  dissent,  interpreted  Swann  somewhat  differently 

265 

than  did  Justice  Rehnquist.    While  he  acknowledges      that  Sv/ann  requires 

neither  school  authorities  nor  district  courts  to  make  "year-by-year  adjust- 

ments"     ,  he  maintained  that  this  freedom  may  be  enjoyed  if,  and  only  if, 

267 

"the  affirmative  duty  to  desegregate  has  been  accomplished."  Marshall 
interpreted  Swann  as  recognizing  "on  the  one  hand  that  a  fully  desegregated 
school  system  may  not  be  compelled  to  adjust  its  attendance  zones  to  conform 
to  changing  demographic  patterns  [,  but  on  the  other  hand,]  ...that  until 
such  a  unitary  system  is  established,  a  district  court  may  act  with  broad 
discretion—discretion  which  includes  the  adjustment  of  attendance  zones-- 
so  that  the  goal  of  a  v/holly  unitary  system  might  be  sooner  achieved," 
(His  emphasis.)    Marshall's  point  is  simple  but  fundamental:    until  the 
whole  school  system  is  desegregated  and  functioning  in  a  nondiscriminatory 
man/ier,  the  Supreme  Court,  "[l]n  insisting  that  the  District  Court  largely 
abandon  its  scrutiny  of  attendance  patterns,  .••might  well  be  insuring 
that  d  unitary  school  system  in  which  segregation  has  been  eliminated  'root 
and  branch'.  Green  v.  County  School  Board,  391  U.S.  430,  438,  88  S.Ct. 
1689,  1694,  20  L.Ed.  2d  716  (1968),  will  never  be  achieved  in  Pasadena. "^^^ 

Rehnquist  addressed  a  second  principal  issue  in  his  majority  opinion, 
whether  de  jure  segregation  took  place  between  1970  and  1974.    He  says  there 
was  "no  showing  in  this  case  that  those  post-1971  changes  in  the  racial  mix 
of  some  Pasadena  schools  which  were  focused  upon  by  the  lower  courts  were 
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in  any  manner  caused  by  segregative  actions  chargeable  to  the  defendants." 
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The  "quite  normal  pattern  of  human  migration  resulted  in  some  changes  in 

the  demographics  of  Pasadena's  residential  patterns,  with  resultant 

shifts  in  the  racial  makeup  of  some  of  the  schools.    But.. .these  shifts 

were  not  attributed  to  any  segregative  actions  on  the  part  of  the  defend- 
271 

ants..."        Therefore,  it  is  necessary  to  question  the  District  Court's 

"continuing  supervision"  of  the  School  District,  and  its  willingness  to 
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modify  the  original  injunction. 

Rehnquist  cited  System  Federation  v.  Wright,  364  U.S.  642,  647, 

81  S.Ct.  368,  371  (1961)  as  authority  on  the  modification  issue: 

"[A]  sound  judicial  discretion  may  call  for  the  modifica- 
tion of  the  terms  of  an  injunctive  decree  if  the  circum- 
stances, whether  of  law  or  fact,  obtaining  at  the  time  of 
its  issuance  have  changed,  or  new  ones  have  since  arisen. 
The  source  of  the  power  to  modify  is  of  course  the  fact 
that  an  injunction  often  requires  continuing  supervision 
by  the  issuing  court  and  always  a  continuing  willingness 
to  apply  its  powers  and  processes  on  behalf  of  the  party 
who  obtained  that  equitable  relief. "273 

Rehnquist  argued  that  circumstances  both  of  law  and  fact  have  changed, 
the  former  with  the  intervenijig  decision,  in  the  Swann  case,  the  latter 
with  the  implementation  of  the  Pasadena  Plan.    The  ambiguity  of  the 
"no  majority  of  any  minority"  provision  coupled  with  the  intervening 
Swann  opinion  "make  a  sufficiently  compelling  case  so  that  such  modifica- 
tion should  have  been  ordered  by  the  District  Court. "274 

Simply,  Justice  Rehnquist  maintained  that,  from  1971  to  1974, 
the  Pasadena  Unified  School  District  adoptf»d  an  integrative  plan  and 
administered  it  in  a  nondiscriminatory  manner.    No  de  jure  segregation 
took  place  during  the  period,  and  the  District  Court  should  have  vacated, 
or  at  least  modified,  its  original  order. 
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In  dissent.  Justice  Marshall  addressed  these  issues  of  de  jure 
segregation  and  continuing  supervision  in  a  somewhat  different  manner. 
He  raised  the  question  of  timing,  i.e.,  when  should  a  higher  court  re- 
verse a  lower  court  by  ordering  the  modification  of  a  desegregation 
injunction?   Marshall  argued  that  at: 

"the  time  that  the  District  Court  acted  on  the  request 
for  modification,  the  violation  had  not  yet  been 
entirely  remedied.    Particularly  given  the  breadth  of 
discretion  normally  accorded  the  District  Court  in  fashion- 
ing equitable  remedies,  I  see  no  reason  to  require  the 
District  Court  in  a  case  such  as  this  to  modify  its  order 
prior  to  the  time  that  it  is  clear  that  the  entire  viola- 
tion has  been  remedied  and  a  unitary  system  has  been 
achieved.    We  should  not  compel  the  District  Court  to 
modify  its  order  unless  conditions  have  changed  such 
that  'dangers,  once  substantial,  have  become  attenuated 
to  a  shadow.*    United  States  v.  Swift  &  Co.,  286  U.S.  106, 
119,  52  S.Ct.  460,  464,  76  L.Ed.  999  (1932). "275 

In  other  words,  mere  compliance  with  the  order  of  the  court  is  not 
sufficient;  compensatory  results  must  be  realized  as  well. 

Marshall  raised  a  crucial  issue  which  Rehnquist  did  not  ex- 
plicitly address:    for  how  long  must  literal  compliance  with  a  court's 

injunction  take  place  before  that  injunction  is  modified?  Rehnquist's 
,  276 

Opinion,  according  to  some,      answers,  ["One  day,  the  first  day  of 

school;"  "until  dangers  are  attenuated  to  a  shadow,"  says  the  dissent. 

Each  of  the  Supreme  Court's  major  objections  to  Judge  Real's 

1974  Opinion  was.  based  on  one  question  to  which  it  demanded  a  clearer 

answer:    What  is  "the  appropriate  scope  of  equitable  relief  in  this  case?" 

The  decision  of  the  Court  vacated  and  remanded  the  case  to  the  Appellate 

Court  for  a  determination  of  "the  appropriate  scope  of  equitable  relief" 

278 

and  new  findings  of  fact  concerning  the  1974-1976  period. 
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Six  months  later,  on  January  24,  1977,  a  three  judge  panel 

(Chambers,  Ely,  and  Wallace,  again)  of  the  Appellate  Court  issued  a  two 

page  opinion  which  concluded  "that  all  determinations  as  to  modifications 

required  under  Pasadena  City  Board  of  Education  v.  Spangler,  96  S.Ct.  2697 

(1976)  of  the  district  court's  decrees  of  1970  and  1974,  should  initially 

be  made  by  the  district  court. "^^^   The  court  went  on  to  state  that  the 

"no  majority  of  any  minority"  standard  cannot  stand  as  a  "bald  unqualified 
280 

order".        Lastly,  it  reiterated  the  Supreme  Court's  call  for  a  re- • 

analysis  of  the  existing  record  supplemented  by  hearings  so  as  to  resolve 

the  questions  mentioned  in  the  majority  opinion  of  the  Supreme  Court. 

281 

"Further...,  we  do  not  go." 
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THE  FINAL  WORD 

In  1977,  Judge  Real  reflected  on  the  situation  in  Pasadena  and 

his  desegregation  order.    Asked  if  he  might  have  accomplished  more  by 

compromising  in  1974,  he  replied,  "There  was  no  other  way  to  accomplish 

desegregation  in  Pasadena."'"'    "I  don't  know  where  it  [a  new  plan]  would 
go. "253 

The  problems  of  forced  busing  and  resultant  white  flight  concerned 
Judge  Real.    He  saw  no  alternative  to  forced  busing:    "[V/]hat  is  the  alter- 
native?  Segregated  schools. "^^*    "[I]t's  an  emotional  thing. . .nobody  likes 
their  children  to  be  bussed  any  place...,  and  it's  purely  emotional.  And 
emotion  doesn't  make  it  right. "^^^ 

As  to  the  subject  of  white  flight.  Real  said,  "White  flight  is 
a  problem.    But  I  don't  think  that  the  Constitution  permits  us  to  alter  its 
requirements  by  the  fact  of  whether  whites  [or  black  or  anyone  else]  like 
or  dislike  it."^^^ 

The  Constitution  "was  designed  for  an  ordered  society. "^^^  If 
forced  busing  and  white  flight  result  from  meeting  its  requirements,  so 
be  it.    "If  we  are  going  to  have  an  ordered  society,  that's  the  way  we  have 
to  go."^^^ 
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INTRODUCTION 

Apart  from  the  landmark  Supreme  Court  decision  which  established  that 
illegal  segregation  in  one  part  of  a  school  district  raises  a  presumption  of 
segregative  intent  with  respect  to  the  school  district  as  a  whole,  the  most 
prominent  feature  of  the  Keyes  case  is  its  sheer  length.    Nearly  a  decade 
has  elapsed  since  the  suit  was  filed  in  June  of  1969,    The  case  is  not  yet 
fully  resolved. 

Its  length  1s  due  in  part  to  the  legal  strategy  employed  by  the 
plaintiffs  which  dictated  that  the  proceedings  be  divided  Into  two:    a  lengthy 
set  of  hearings  on  a  motion  for  injunctive  relief  applying  only  to  the  Park 
Hills  section  of  Denver  to  be  followed  eight  months  later  by  a  full  scale 
trial  on  the  merits  which  considered  charges  pertaining  to  the  school  dis* 
trict  as  a  whole.    Another  element  which  tended  to  produce  both  length  and 
complexity  was  that  attorneys  on  both  sides  of  the  dispute  waged  the  legal 
equivalent  of  total  warfare:    No  opportunity  for  appeal  was  left  unpursued. 
Compromise  and   out  of  court  agreements  played  almost  'no  part  in  the  long  years 
of  litigation. 

This  paper  is  a  history  of  the  Denver  proceedings.    A  brief  overview 
is  offered  here  as  a  guide  to  the  account  which  follows: 

In  June  of  1969  suit  was  filed  to  restore  three  resolutions  which 
would  have  desegregated  the  Park  Hills  schools.    The  U.S.  District  Court 
granted  the  injunctive  relief  sought,  its  decision  was  overturned  by  the  10th 
Circuit  Court  whose  order  was  in  turn  vacated  by  the  Supreme  Court.  In 
February,  1970  a  trial  on  the  merits  made  permanent  the  preliminary  injunction 
applying  to  the  Park  Hill  schools.    Additional  hearings  were  held  on  proposed 
remedial  plans  and  the  court  issued  its  final  decree  and  judgment  in  June, 
1970.    In  March,  1971,  the  appeal  court  stayed  the  district  court's  judgment. 
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This  stay  was  vacated  by  the  Supreme  Court.    The  court  of  appeal  then 
issued  its  opinion  and  judgment  which  upheld  plaintiff s  first  cause  for 
action  and  denied  the  second  cause.  Plaintiffs  then  appealed  to  the 
Supreme  Court  which  vacated  the  disputed  portion  of  the  district  court's 
final  decree  and  remanded  the  case  to  the  district  court  for  further 
hearings.    In  December  of  1973  the  court  found  the  entire  school  district 
to  be  dual  and  ordered  both  plaintiffs  and  defendants  to  develop  remedial 
plans.    After  protracted  hearings  in  1974  the  court  adopted  the  plan  of  its 
own  expert  (Finger)  and  rejected  those  of  both  plaintiffs  and  defendants. 
This  final  judgment  and  decree  was  appealed  to  the  10th  Circuit  Court  which 
reversed  parts  of  the  district  court  decision.    The  Supreme  Court  denied 
the  ensuing  petitions  for  review  in  January,  1976. 


I.   A  Short  History  of  Race  and  Schools  In  Denver  Prior  to  the  Keves  Litigation 

The  controversy  over  race  and  education  in  Denver  first  surfaced  in 
1956.    The  Denver  Public  School  District  had  built  Manual  High  School  three 
years  earlier  on  the  same  site  as  an  old  Manual  High.    When  it  opened  in 
1953  it  was  underutilized.    The  school  board  proposed  new  zone  boundaries 
for  the  school  in  1956— ostensibly  to  make  better  use  of  Manual's  capacity 
and  to  relieve  overcrowding  at  nearby  East  High  School.    A  citizens  committee 
was  formed  to  oppose  the  suggested  boundary  changes  on  the  grounds  that 
they  had  been  gerrymandered  to  keep  blacks  out  of  East  High  and  two  junior 
high  schools.    The  school  board's  proposals  were,  nevertheless,  adopted  in 
June.    The  citizens  cormiittee  threatened  court  action,  but  to  no  issue. 

Protests  were  mounted  again  in  1959  when  the  school  board  authorized 
the  construction  of  Barrett  Elementary  School  on  a  large  site  acquired  by 
the  board  in  1948.    Blacks  feared  that  the  attendance  boundaries  of  Barrett 
would  result  in  a  heavily  black  student  composition.'^  This  was,  in  fact, 
the  indubitable  outcome  when  Barrett  opened  in  1960. 

Yet  another  new  school  construction  plan,  this  one  for  a  junior  high 
in  northeast  Denver,  became  the  focus  of  controversy  in  1962.  Concerted 
black  opposition  was  led  by  CORE  and  the  NAACP.    Protest  against  the  school 
board's  plan  vas  aided  by  a  group  of  white  residents  who  feared  that  opening 
a  new  black  junior  high  would  cause  the  flight  of  white  residents  from  the 
area.    The  combined  uproar  of  blacks  and  whites  was  sufficient  to  put  the 
construction  plan  in  abeyance.    In  the  first  formal  acknowledgment  of  race 
as  an  issue  in  Denver's  educational  policy-making  the  school  board  appointed 
a  Special  Study  Committee  on  Equality  of  Educational  Opportunity  in  the 
Denver  Public  Schools  to  study  and  report  on  the  current  status  of  equal 
educational  opportunity  with  respect  to  curriculum,  instruction,  pupils, 
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personnel,  buildings,  equipment,  libraries,  administration  and  school* 
cormiunlty  relations.    The  explicit  mandate  of  the  study  was  to  focus  parti- 
cularly on  racial  factors  In  the  consideration  of  these  Issues,    The  com- 
mittee was  composed  of  thirty-two  members  Including  three  residents  of  each 
of  eight  high  school  attendance  areas,  six  Denver  Public  Schools  staff 
members  as  well  as  chair  and  vice-chairpersons.    Superintendent  Oberholtzer, 
the  Deputy  Superintendent,  and  the  school  board  were  Included  as  nonvoting 
exofficio  members,    James  Vorhees,  an  attorney,  served  as  chairperson.  He 
and  another  Committee  member,  a  black  woman  named  Rachel  Noel,  were  to  be 
elected  to  the  school  board  in  1965  and  help  form  a  pro-desegregation  majority 
on  the  board. 

The  Special  Committee  released  its  report  in  1964.    Its  findings  and 
conclusions  were  somewhat  mixed  with  regard  to  its  interpretation  of  school 
board  policy.    On  the  one  hand  it  held  that  the  board's  boundary-setting 
divisions  tended  to  perpetuate  racial  isolation  and  concentrate  minority 
faculty  in  minority  schools;  that  racial  isolation  resulted  in  unequal  educa- 
tional opportunity;  and  that  the  School  Board  and  the  community  at  large  had 
a  responsibility  to  eliminate  the  effects  of  segregation.    On  the  other  hand 
the  committee  report  upheld  the  neighborhood  schools  concept,  found  that 
existing  segregation  was  purely  of  the  de  facto,  residential  variety,  and  that 
transportation  of  students  solely  for  the  purpose  of  integration  was  imprac- 
tical.   Perhaps  its  substantive  recommendations  for  improving  educational 
quality  in  minority  schools  best  reveal  the  committee's  true  colors.  These 
included  a  "limited  open  enrollment"   policy;  policies  on  the  establif.hment  of 
attendance  boundaries  that  would  consider  both  racial  and  geographic  factors; 
assignment  of  personnel  without  regard  to  race;  the  creation  of  a  school- 
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conmunlty  relations  department;  and  remedial  reading  programs.   Of  the  155 
specific  recoimendatlons  offered,  the  board  actually  Implemented  only  one  that 
had  any  real  prospect  of  fostering  racially  heterogeneous  schools— the 
limited  open  enrollment  plan.   The  "limited"  character  of  this  strategy  should 
be  emphasized  since  transfers  were  to  be  conditioned  on  the  avallabnity  of 
«  space  In  the  receiving  schools.    No  transportation  was  to  be  provided  by  the 

school  system.    Details  of  the  open  enrollment  plan  were  outlined  In 
Polity  5100  adopted  by  the  board  In  May  of  1964. 

While  the  Special  Stud/  Committee  deliberated  over  policy  questions 
the  Superintendent  asked  lawyers  retained  by  the  school  district  to  submit  a 
memorandum  on  the  state  of  the  law  for  use  by  the  superintendent  and  his 
stcff.   The  lawyers  concluded  that  after  the  committee  had  presented  racial 
data  not  previously  comp^'v\  the  school  board  could  no  longer  pursue  a 
"color  blind"  policy  witn  •  ipunity.    Once  the  data  was  available  any  decision 
which  tended  to  aggravate  de  facto  segregation  might  now  be  construed  as  an 
Illegal  intent  to  segregate.    The  memorandum  also  concluded  that  the  board 
had  no  constitutional  duty  to  alleviate  de  facto  segregation  it  did  not  create. 
Partly  as  a  result  of  this  advice  the  school  board  opted  to  construct  the  new 
Hamilton  Junior  High  in  Southeast  Denver  rather  than  proceed  with  the  original 
plan  that  had  aroused  so  much  rancour. 

The  school  board  elections  of  1965  produced  an  important  shjft  in 
the  board's  composition.    Rachel  Noel  and  James  Vorhees,  the  former  special 
coitmittee  members,  and  John  Amesse,  M.D.  joined  Edgar  Benton,  a  lawyer,  to 
form  a  majority  willing  to  consider  substantive  changes  in  the  Denver  Public 
School's  racial  policies.    To  use  the  short-hand  that  prevailed  throughout 
the  controversy— they  formed  a  pro-desegregation  board. 
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The  following  year  the  board  appointed  a  second  study  coitinlttee, 
this  one  called  the  "Advisory  Council  on  Equality  of  Educational  Opportunity 
In  the  Denver  Public  Schools."   It  was  charged  with  advising  the  board  on  such 
matters  as  the  location  and  financing  of  new  school  buildings  with  a  view 
to  relieving  the  overcrowding  In  the  Northeast  Denver  schools,  and  eliminating 
de  facto  segregation  In  general. 

The  Advisory  Council  report  published  In  February,  1967,  emphasized 
the  educational  value  of  racial  heterogenlty  and  proposed  a  variety  of 
strategies  by  which  educational  quality  might  be  fostered.    These  Included 
variants  on  the  magnet  school  concept,  upgrading  the  educational  offerings 
In  several  black  Junior  high  schools  and  a  '^cultural  arts''  program.  But 
the  Council's  effectiveness  was  undermined  by  a  fundamental  schism  within 
Its  own  ranks.    The  debate  on  racial  policy  was  well  on  Its  way  to  being 
reduced  to  one  about  "busing"  by  Stephen  Knight,  Jr.  who  wrote  a  minority 
report  criticizing  the  Council's  major  recommendations.   That  his  was  a  voice 
to  be  reckoned  with  was  boldly  underlined  In  the  May  board  elections.  Knight 
and  William  Berge,  chairperson  of  the  Council,  won  on  what  was  essentially  a 
one-Issue,  antibusing  platform.    The  pro*desegregat1on  majority  remained 
Intact  and  unresolved  to  suspend  new  school  construction  In  northeast  Denver 
until  a  method  could  be  devised  for  reducing  both  racial  Isolation  and  over- 
crowding. 

The  school  board  drew  up  a  plan  which  would  have  established  Inter- 
mediate schools  drawing  racially  mixed  student  bodies  from  large  attendance 
areas.   The  plan  was  to  be  financed  by  a  $32.5  million  bond  Issue  put  before 
the  Denver  electorate  In  November.    The  bond  election  devolved  into  an 
Integration  debate  focusing  on  the  "forced  busing"  of  4700  students  required 
by  the  intermediate  schools  plan.    The  business  community,  usually  a  key 


supporter  of  capital  bond  Issues,  withhold  support*   The  Issue  was  defeated 
and  with  It  the  Intermediate  schools  plan. 

Coninunlty  pressure  for  Integration  by  neighborhood  organizations, 
churches,  and  civil  rights  groups  was  given  further  Impetus  in  1968  when 
test  scores  were  released  showing  the  disparity  In  academic  achievement  between 
students  In  predominantly  Anglo  schools  and  those  concentrated  in  black 
schools.    (The  release  of  this  test  score  data,  In  fact,  was  the  decisive 
factor  in  changing  the  mind  of  one  school  board  member—James  D.  Vorhees,  Jr.-- 
on  the  subject  of  race  and  education.    He  Joined  the  ranks  of  the  desegratlon- 
Ists.)^   Additional  evidence  suggested  that  a  disproportionate  number  of 
minority  and  Inexperienced  teachers  were  assigned  to  minority  schools  and 
that  these  schools  experienced  much  higher  rates  of  teacher  turnover.  These 
findings  also  strained  the  patience  of  the  black  and  liberal  community. 

In  April,  shortly  after  the  assassination  of  Martin  Luther  King,  Jr,, 

Citizens  for  One  Community  was  formed.   This  biracial  organization  called  for 

racial  balance  in  the  schools  and  put  pressure  on  the  school  board  to  adopt 

Resolution  1490,  better  known  as  the  "Noel  Resolution.''   This  proposal  was 

introduced  by  Ms.  Noel,  the  only  black  member  of  the  board,  on  April  25, 

1968  and  provided  in  part: 

Therefore,  in  order  to  implement  Policy  5100,  the  Board  of 
Education  hereby  directs  the  Superintendent  to  submit  to 
the  Board  of  Education  as  soon  as  possible,  but  no  later 
than  September  30,  1968,  a  comprehensive  plan  for  the  inte- 
gration of  the  Denver  Public  Schools.    Such  plan  then  to 
be  considered  by  the  Board,  the  Staff  and  the  community, 
and  with  such  refinements  as  may  be  required,  shall  be 
considered  for  adoption  no  later  than  December  31,  1968. 

Recall  that  Policy  5100  had  been  adopted  in  1964  in  response  to 

the  Special  Study  Committee  recommendations  and  had  committed  the  board,  at 
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least  In  prip.ciple,  to  reducing  zhe  racial  isolation  in  Denvsr's  schools: 

The  continuation  of  neighborhood  schools  has  resulted  in 
tho  concentration  of  some  minority  racial  and  ethnic 
gr*oups  in  some  schools.    Reduction  of  such  concentration 
and  the  establishment  of  more  heterogeneous  or  diverse 
groups  in  schools  is  desirable  to  achieve  equality  of  edu- 
cational opportunity.    This  does  not  mean  the  abandonment 
of  the  neighborhood  school  principle,  but  rather  the  incor- 
poration of  changes  or  adaptations  which  result  in  a  more 
diverse  or  heterogeneous  racial  and  ethnic  school  popula- 
tion, both  for  pupils  and  for  school  employees. 

The  Noel  Resolution  was  tabled  for  one  month  during  which  pressure 
to  accept  it  intensified  still  further.    Pickets  were  set  up  at  the  adminis- 
tration building  and  at  the  homes  of  uncommitted  School  Board  members.  Sup- 
port for  the  resolution  was  obtained  from  the  Chamber  of  Commerce  and  the 
City  Council.    On  May  16  the  r-solution  was  adopted  by  a  vote  of  5-2.  The 
two  dissenters  were  Berge  and  Knight,  the  members  of  the  Advisory  Council 
elected  to  the  School  Board  in  1967. 

Pursuant  to  the  Noel  resolution  the  new  superintendent,  Gilberts 

worked  with  outside  -educational  consultants  and  two  members  of  his  own  staff 

to  prepare  a  120-page  plan  entitled  "Planning  Educational  Quality."  This 

2 

document  was  formally  submitted  to  the  Board  ,on  October  10,  1968. 

At  the  heart  of  Superintendent  Gilberts'  plan  was  a  proposal  for  the 
creation  of  "school  complexes."    The  id«a  is  somewhat  similar  to  the  "educa- 
tion park"  concept  in  that  students  would  have  the  opportunity  to  participate 
in  a  wide  variety  of  educational  settings.    The  major  difference  is  that 
these  diverse  educational  experiences  would  not  all  be  available  at  one  site. 
Instead,,  a  number  of  existing  schools  would  be  linked  together  with  a  common 
administration  and  sharing  of  facilities.    Twelve  elementary  school  complexes, 
for  example,  would  be  formed  from  the  92  elementary  schools.    One  school 
in  each  complex  was  designated  for  enlargement  and  would  provide  specialized 
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services  to  the  students  and  teachers  in  the  rest  of  the  complex.    One  of  the 
political  (if  not  substantive)  advantages  of  this  arrangement  is  that  it  re- 
tained the  neighborhood  schools  concept.    Students  would  go  to  their  local 
schools  in  the  mornings,  be  transported  to  the  special  school  in  their  complex 
for  about  half  a  day,  and  return  to  their  neighborhood  school  in  the  afternoon. 

The  special  schools  would  be  integrated  so  that  both  quality  education  and 

3 

racial  heterogeneity  would  be  achieved. 

"Planning  Quality  Educatiorl'  also  called  for  the  adoption  of  a 

"Voluntary  Open  Enrollment"  system  to  replace  the  limited  open  enrollment 

policy  already  in  effect.    It  had  been  determined  that  the  limited  open 

enrollment  plan  had  resulted  primarily  in  the  transfer  of  whites  to  other 

predominantly,  white  schools  and  of  blacks  to  other  predominantly  black  schools. 

The  new  proposal  required  tha^  transportation  be  provided  at  school  district 

expense,  that  space  be  made  available  at  receiving  schools  and  that  only 

.transfers  which  contributed  to  racial  balance  would  be  permitted. 

The  last  major  proposal  included  in.  "Planning  Quality  Education" 

called  for  the  concentration  of  educational  resources  in  a  central-city  school 

to  attract  students  of  different  ethnic  groups  to  an  integrated  educational 
4 

experience. 

Gilberts  pu.blicized  his  plan  in  an  hour-long  TV  broadcast  in  mid- 
October.    The  two  co-chairpersons  of  Citizens  for  One  Comnunity  issued  a 
joint  statement  saying  they  had  heard  ''...nothing  In  Gilberts*  presentation 
that  would  provide  racially  balanced  schools."    But  they  added  that  the 

5 

written  plan  "appears  to  be  more  detailed  than  anything  he  presented  on  TV." 
Gilberts,  according  to  one  close  observer,  was  a  bad  communicator. 
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He  tended  to  speak  in  a  monotone  and  lacked  the  charisma  needed  to  generate 
support  for  his  ideas.    The  result  was  that  the  real  desegregative  potential 
of  ns  plan  was  never  really  considered.    Gilberts'  plan  was  attacked  by  anti- 
cesegregationists  in  the  community  as  "forcing"  racial  balance  in  the  schools. 
Pro-desegregationists  opposed  it  on  the  grounds  that  it  represented  merely 
a  kind  of  re-shuffling  of  the  status  quo  without  any  substantive  change.  As 
a  result  of  this  hot,  but  largely  uninformed  controversy,  it  is  not  surpris- 
ing that  the  scho^    board  proceeded  cautiously.^ 

In  November  it  adopted  the  Voluntary  Open  Enrollment  plan  and 
resolved  to  put  it  into  operation  in  January  of  1969.    The  board  then  turned 
its  attention  to  altering  attendance  boundaries  in  the  Park  Hill  (northeast 
Denver)  area  to  balance  the  ethnic  distribution  of  the  student  populations. 
The  plans  to  achieve  this  were  formulated  by  the  Superintendent's  staff  in 
early  1969.    They  relied  primarily  on  a  satellite  zoning  concept  by  which 
predominantly  black  attendance  areas  were  to  be  detached  and  assigned  to  white 
schools  in  southeast  and  south-central  Denver.    A  number  of  white  elementary 
and  junior  high  school  students  already  being  transported  under  the  current 
system  would  be  transferred  from  Lowry  Air  Force  Base  to  predominantly  black 
schools.    About  3900  students  would  have  been  transported  under  this  plan.  Of 
these,  3100  would  have  been  bused  by  the  school  district— 1890  from  predomin- 
antly black  schools.    The  program  would  have  affected  more  than  twenty  schools 
and  would  have  resulted  in  integrated  education  for  some  30,000  students. 

After  much  deliberation  and  debate  three  resolutions— 1520,  1524, 
and  1531— were  drafted  to  Implement  these  plans.    Thereafter  followed  a 
round  of  televised  public  hearings  on  the  proposals.    These  generated  a  lot 
of  emotional  heat  and  served  both  to  enlighten  and  intensify  the  community  debate. 
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The  strongest  supporters  of  desegregation  represented  by 
Noel  and  Benton  on  the  school  board  thought  that  the  three  resolutions 
were  a  step  in  the  right  direction  but  should  be  considered  no  more 
than  a  symbolic  beginning  to  comprehensive  desegregation.    It  was  this 
stance  which  particularly  inflamad  the  "antibusers".    They  felt  that 
the  mandatory  transportation  componen'rs  of  the  three  resolutions  were 
already  going  too  far.    When  Noel  stated  at  a  public  meeting  that  her 
goal  was  desegregation  of  the  entire  city  roughly  according  to  the  per- 
centage of  races  in  the  community  at  large,  their  w^rst  fears  were  con- 
firmed.   James  C.  Perrill,  (a  former  State  Senator   jo  later  ran  for  the 
school  board)  said,  for  example,  that  he  is  not  sure  what  he  would  have 
done  had  the  board  intended  to  limit  itself  to  the  three  resolutions 

already  adopted.    Since  this  was  avowedly  not  their  intention  he  felt 
g 

compelled  to  act. 

There._^was  also  concern,  at  least  amongst  the  legally  minded,  about 
what  one  attorney  for  the  defendents  termed  a  "rachet  effect^':    cnce  the 
board  took  specific  desegregative  action  it  would  be  difficult  to  moderate  or 
rescind  the  new  policy  without  creating  a  presumption  of  segregative  intent. 
This  presumption  might  ultimately  lead  a  court  to  order  a  desegreation 
remedy  far  exceeding  in  scope  anything  the  school  board  had  enacted  or 
even  contemplated  in  the  first  place.    There  was  a  sense  of  urgency, 
therefore,  that  the  "rachet"  be  stopped  before  too  many  notches  had 
clicked  by.^    Passage  of  the  final  resolution— 1531— which  effected  the 
transportation  of  elementary  school  pupils,  outraged  many  members  of  the 
community  and  greatly  raised  the  temperature  of  the  debate. 
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The  impending  school  board  elections  in  May  also  helped  maintain  a 
high  level  of  tension.    The  terms  of  two  of  the  five  members  who  had  voted 
for  the  Noel  resolution  were  to  expire.    There  was  a  strong  sense  of  immediacy 
among  members  of  the  majority  that  their  efforts  culminate  in  concrete  action 
before  the  election.    The  last  of  the  three  resolutions  was  passed  in  April 
of  1969.    All  three  were  to  take  effect  when  school  reopened  in  September. 
Both  of  the  incumbent  board  members  ran  for  reelection.    One,  Ms,  Saunders, 
ran  as  an  independent.    The  other,  Edgar  Benton,  teamed  with  another  candidate, 
Monty  Pascoe,  and  were  known  as  the  "probusing"  candidates.    Two  others, 
James  C.  Perrill  and  Frank  Southworth,  also  ran  as  a  team  and  were  known  as 
the  "antibusing"  candidates.    Perrill  and  Southworth  won  by  a  margin  of 
about  two  and  a  half  to  one,  receiving  the  largest  vote  ever  cast  in  a  Denver 
school  election. 

The  board  majority  was  thus  shifted.    The  vote  had  really  only  been 
on  qne  issue— busing.    It  is  therefore  understandable  that  the  new  members 
felt  they  had  received  a  mandate  to  rescind  .the  three  resolutions.    This  they 
did  over  Superintendent  Gilberts'  opposition  as  the  first  formal  action  of 
the  new  board  on  June  9,  1969.    That  same  evening  they  adopted  Resolution 
1533,    1533,  drafted  by  Ben  Craig,  one  of  the  attorneys  retained  by  the 
school  board,  nominally  retained  the  board's  explicit  policy  of  promoting 
desegregation.    In  practice,  however,  the  resolution  provided  for  only 
two  of  the  school  complexes  of  Gilberts'  plan  and  the  voluntary  transfer 
program.    The  new  attendance  boundaries  proposal  had  been  eliminated  and 
with  it  the  hope  of  voluntarily  achieving  substantial  actual  desegregation, 
A  complaint  and  motion  for  preliminary  injunction  reinstating  the  rescinded 
resolutions  were  filed  in  federal  court  ten  days  later,^^ 
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II.    The  First  Round  of  Proceedings:    Hearings  on  the  Motion  for  Preliminary 
Injunction. 

Prior  to  the  elections,  a  number  of  local  attorneys  as  well  as  NAACP 
Legal  Defense  Fund  lawyers  had  been  assembling  information,  cases  and  legal 
theory  pertinent  to  possible  legal  action  in  Denver.    This  planning,  however, 
'  had  never  reached  the  stage  of  actually  preparing  a  specific  case.  The 

school  board  elections  catalyzed  the  legal  proceedings  which  had  been  brewing 
for  some  years  previously.    A  group  of  Denver  lawyers  got  together  on  the 
weekend  following  the  election  and  began  organizing  legal  theory  around 
factual  evidence.    The  latter  was  contributed  in  large  part  by  George  Bardwell, 
a  statistician,  and  Paul  White,  a  doctor.    These  two  were  knowledgable  about 
desegregation  in  general  and  about  the  particulars  of  Denver  due  to  the 
research  they  had  conducted  in  connection  witp  testimony  for  the  Gilberts 
plan.    Two  Denver  attorneys,  Robert  Connery  and  Craig  Barnes,  took  primary 
responsibility  of  organizing  the  case  at  this  early  stage.    Mr.  Connery  had 
been  active  in  the  Equal  Educational  Opportunity  Fund  Inc.— a  citizens*  group 
dominated  by  lawyers  interested  in  promoting  desegregation  in  Denver.  Ben 
Craig  had  helped  organize  Monty  Pascoe's  unsuccessful  bid  for  a  seat  on  the 
school  board.    With  the  rescission  of  the  three  resolutions  both  felt  that 
^  the  opportunity  for  meaningful  political  intervention  was  over  and  it  was 
time  to  turn  to  legal  channels.    Barnes  dropped  out  of  a  Ph.D.  program  in 
International  Studies  to  make  time  for  his  participation  in  the  case. 

After  Memorial  Day  weekend  they  were  joined  by  Gordon  Griener,  an 
antitrust  lawyer  with  extensive  courtroom  experience.    Mr.  Greiner  had  begun 
his  career  as  a  Goldwater  Republican.    The  Denver  case  encouraged  the 
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leftward  migration  of  his  political  views  and  he  soon  b(p.came  a  thorough-going 
desegregationist.    Greiner  wns  to  play  the  leading  role  in  both  preparation 
and  presentation  of  the  plaintiff's  case  throughout  the  long  years  of 
litigation,    Conrad  Harper  and  Vilma  Martinez  representing  the  NAACP  Legal 
Defense  Fund  also  helped  pull  the  case  together  by  contributing  their  sub- 
stantial experience  with  desegregation  cases  and  by  offering  to  defray  certain 
costs  such  as  witness  fees,  secretarial  help  and  out-of-pocket  expenses. 

On  June  19  a  complaint  was  filed  in  the  United  States  District  Court 
on  behalf  of  eight  parents  and  their  minor  school  children.    Five  were  black, 
one  Hispano  and  two  white.    They  claimed  to  represent  all  school  children 
attending  segregated  or  substantially  segregated  schools  within  the  Denver 
Public  School  system.    A  total  of  fourteen  lawyers  signed  the  original  com- 
plaint including  three  NAACP  attorneys  from  New  York  and  nine  from  Denver  who 
were  listed  "of  counsel".    Superintendent  Gilberts,  the  school  district  itself 
and  the  school  board  members  in  their  official  capacities  were  named  defendants. 

The  school  board  and  its  lawyers  were  not  surprised  that  suit  was 
brought  though  they  had  not  expected  the  response  to  be  so  swift.  Lawyers 
who  were  to  become  opposing  council  in  the  litigation  had  been  in  com- 
munication over  the  desegregation  question  for  some  time.    For  example,  Ben 
Craig  who  had  helped  draft  the  three  rescinded  resolutions  when  the  pro- 
desegregation  board  was  still  in  power,  had  been  confronted  one  afternoon  by 
Connery  representing  a  committee  of  thirty  attorneys.    Connery  expressed  cer- 
tain suggestions  as  to  what  should  be  included  in  those  resolutions.  CCra:^ 

took  the  views  into  consideration  feeling  his  job  was  to  protect  the  school 
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board  from  potential  litigants.) 
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The  complaint  contained  two  causes  of  action.    The  first  cause 
contained  six  counts  and  dealt  with  the  schools  in  northeast  Denver  that  had 
been  affected  by  the  three  resolutions.    The  allegations  under  the  first 
cause  claimed  essentially  that  the  recision  of  the  three  resolutions  was  an 
act  of  de  jure  segregation  and  constituted  in  and  of  itsel-:     denial  of 
plaintiffs'  equal  protection  rights.    Plaintiffs  sought  preliminary  injunctive 
relief  which  would  enjoin  the  implementation  of  Resolution  1533— the  resolution 
'  passed  by  the  board  immediately  after  the  recision  of  1520,  1524  and  1531 
and  v/hich  would  have  returned  the  district  to  the  policies  and  practices 
existing  prior  to  the  adoption  of  the  resolutions.    They  prayed  for  rein- 
statement of  the  status  quo  represented  by  the  three  disputed  resolutions. 
The  first  cause  of  action  was  accompanied  by  a  motion  for  a  temporary 
restraining  order  to  prevent  cancellation  of  the  order  for  27  new  school 
buses  and  the  destruction  of  existing  documents  and  class  programs  relevant 
to  implementation  of  the  desegregation  plan.    They  also  sought  to  enjoin 
any  action  or  communication  which  would  obstruct  the  implementation  of  the 
three  resolutions.    They  sought,  finally,  a  declaratory  judgment  that  the 
recisions  were  in  violation  of  the  14th  Amendment. 

The  second  cause  of  action  originally  contained  four  counts.  These 
were  irrelevant  to  this  stage  of  the  proceedings  since  they  alleged  illegal 
segregative  actions  outside  the  Park  Hill  area  schools.    The  primary 
injunction  dealt  only  with  schools  in  this  area. 

The  decision  to  bifurcate  the  legal  action  into  a  motion  for  a 
preliminary  injunction  pertaining  only  to  Park  Hill  and  a  separate  allegation 
of  unconstitutional  segregation  in  the  central  city  schools  was  crucial  for 
plaintiffs'  strategy.    It  was  debated  at  some  lenth  with   Greiner  at  first 
advocating  action  against  the  entire  system  from  the  outset.    The  plaintiffs 
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in  fact  felt  they  had  strong  evidence  of  illegal  segregation  permeating  the 
entire  system  and  were  seeking  broad  relief.    On  the  other  hand,  th"^  evidence 
related  to  Park  Hill  often  didn't  reflect  directly  on  school  board  policies 
affecting  the  rest  of  the  district.    The  Park  Hill,  events  could  be  wrapped 
up  neatly  in  the  most  blatantly  segregative  act  of  all--recision  of  the 
three  resolutions.    The  lawyers  also  feared  that  the  board  majority  would 
disestablish  the  preparations  for  implementation  of  the  resolutions  (such 
as  cancelling  the  order  for  new  buses}  that  had  already  been  accomplished. 
Finally,  the  lawyers  felt  that  obtaining  immediate  relief  for  Park  Hill  had 
in  it  an  element  of  moral  compulsion.    The  emotional  urgency  of  wanting 
to  do  something  concrete  right  away  was  prouaDly  as  important  a  factor  as 
any  in  the  decision  to  seek  a  preliminary  injunction. 

Four  days  before  the  hearings  were  to  begin,  counsel  for  the  defend- 
ants were  served  with  75  prepared  exhibits  and  a  list  of  16  witnesses.  At 
nine  o'clock  of  ^:he  night  before  the  hearings  began  they  were  served  with  an 
additional  45  exhibits  and  a  list  of  three  more  witnesses.    The  exhibits  in- 
cluded the  three  resolutions,  the  reports  of  the  study  committees,  large 
volumes  of  other  school  district  documents  and  a  large  number  of  maps,  charts 
and  diagrams  prepared  by  Doctors  Klite  and  Bardwell.    The  hearings  lasted 
from  July  16-22  and  produced  about  2000  pages  of  transcript. 

The  judge  who  presided  over  them,  William  Doyle,  is  a  native  of 
Denver.    He  served  as  Denver's  district  attorney,  University  of  Denver  law 
professor  and  member  of  the  Colorado  Supreme  Court  before  his  appointment 
to  the  Federal  District  Court. By  his  own  admission,  Doyle  was  unaware 
of  any  of  the  school  board's  practices  and  policies  pointed  out  by  the 
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plaintiffs  and  was  apparently  quite  skeptical  of  their  claims  initially. 

During  the  hearings  evidence  was  presented  indicating  a  long  history 
of  segregation  in  the  Park  Hill  schools.    The  court  found  that  segregative 
Intent  was  revealed  by  teacher  assignment  policies,  new  school  location 
decisions,  boundary  changes,  and  concentration  of  blacks  in  existing  schools 
by  expanding  those  schools  or  by  adding  mobile  units.    (The  court  found  that 
Resolutions  1520,  1524,  and  1531  would  have  contributed  substantially  to 
reverse  past  segregative  trends,    "Although  this  was  carried  out  in  response 
to  what  was  called  a  voter  mandate,  there  can  be  no  gainsaying  the  purpose 
and  effect  of  the  action  as  one  designed  to  segregate"  (303  F.Supp.  279,  at 
285).    Judge  Doyle  granted  the  preliminary  injunction  in  his  opinion  and  order 
of  July  31,  1969.    He  granted  defendants  a  ten  day  stay.    They  appealed  the 
case  immediately. 

The  unusual  feature  of  the  requested  injunction  is  that  the  status 
quo  plaintiffs  sought  to  reinstate  really  represented  an  abrupt  new  departure 
in  school  board  policy.    The  rescinded  resolutions  had,  after  all,  never  been 
Implemented.    Plaintiffs  were  asking  for  the  restoration  of  a  plan,  not  an 
actuality.    Counsel  for  the  defendants  felt  that  this  was  a  key  to  their 
success. 

How  could  the  recisions  represent  injury,  let  alone  the  "irrepar- 
able injury"  Greiner  argued  was  sufficient  to  support  an  injunction,  when 
the  resolutions  were  not  to  be  operational  until  three  months  after  the 
recisions?    Furthermore,  Resolution  1533  which  replaced  the  three  disputed 
resolutions  was  actually  an  improvement  over  what  had  been  available  the 
previous  Fall  because  the  voluntary  open  enrollment  plan  with  provided 
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transportation  was  retained  in  it.    Just  because  the  earlier  board  had  pro- 
posed more  desegregation  than  the  current  one  should  not  be  considered 
grounds  for  a  presumption  of  segregation  intent  on  the  part  of  the  latter— » 
especially  since  no  actual  desegregation  was  being  reversed.    Here  was  the 
"rachet  effect"  par  excellence. 

Defending  counsel  were  concerned  that  opposing  attorneys  were 
successfully  creating  the  impression  in  Doyle's  mind  that  the  resolutions 
were  somehow  already  in  effect.    They  did  this,  for  exar:;ple,  by  presenting 
statistical  charts  showing  what  the  racial  composition  in  Park  Hill  schools 
would  be  after  the  resolutions  were  put  into  effect  and  how  it  reverts  tc  a 
segregated  distribution  with  their  recisions.    The  crux  of  defendant's 
argument  on  this  point  was  that  the  office  of  a  preliminary  injunction  is  to 
preserve  the  status  quo.    What  plaintiffs  were  asking  for  was  really  a 

mandatory  injunction  which,  in  defending  counsels'  view,  could  only  be 
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legitimately  issued  after  a  full  scale  trial  on  the  merits.      The  question 

as  to  what  the  court  was  being  asked  to  do  and  what  it  had  the  power  to  do 

was  not  directly  addressed  until  the  last  day  of  the  hearings.    It  was  one 

of  the  very  few  occasions  on  which  Doyle  displayed  a  lack  of  clarity  as  to 

the  direction  of  the  proceedings. 

THE  COURT:    Then  what  you  want  is  really  a  mandatory 
injunction  requiring  them  to  carry  out  1520,  "^524  and  1531? 

MR,  GREINER:    I  believe  that's  correct.  Your  Honor. 

THE  COURT:    I  haven't  got  the  power  to  do  that. 

MR.  GREINER:    Oh,  sure,  you  do. 

THE  COURT:    No,  I  don't.    I  have  the  power  to  enjoin. 
And  I  suppose  they  can  come  up  with  a  new  resolution,  "1550," 
and  if  it  were  constitutional,  why,  it  would  be  all  right.  I 
can't  teli  them  what  kind  of  a  plan  that  they  should  adopt, 
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I     Jn't  know  you  were  asking  for  that  In  your 
preliminary  injunction,  anyhow. 

MR.  GREINER:    We  have  asked.  Your  Honor,  that  the 
defendants  be  prevented  and  restrainea  from  in  effvxt 
implementing  1533.    That's  what  we  asked. 

THE  COURT:.  To  the  extent  it  voids  1520,  1524  and 

1531? 

MR.  GREINER:    That's  correct. 

THE  COURT:    So  you're  asking  indirectly  for  exactly 
that;  a  mandatory  injunction  telling  them  to  carry  out  these 
former  resolutions. 

MR.  GREINER:    No,  Your  Honor.    If  the  recisions 
are  voided  as  being  unconstitutional,  then  the  status  quo 
prior  to  the  unconstitutional  acts,  that  is  what  we  seek  to 
have  restored.    The  status  quo  prior  to  recision  was  1520, 
1524  and  1531. 

Now,  the  Seventh  Circuit  in  Westinghouse  Electric 
Corporation  against  Free  Sewing  Maching  Company,  256  Federal 
2d,  806,  a  1958  case,  defined  the  status  quo  as  the  last 
uncontested  status  which  preceded  the  pending  controversy. 
And  that  has  got  to  be  the  context  of  this  case;  1520,  1524 
and  1531. 

THE  COURT:    I  would  suggest  to  you  that  the  extent 
of  the  Court's  power  would  be  to  enjoin  any  acts  on  the 
part  of  the  School  Board  which  would  perpetuate  any  invidious 
discrimination  found  to  exist.    I  think  that's  the  extent  of 
the  Court's  power. 

MR.  GREINER:    Well,  the  Court  has  the  power  to  — 

THE  COURT:    I  mean,  the  Constitution  certainly  does 
give  the  Court  a  certain  jurisdiction.    But  you  are  in  here 
asking  for  temporary  injunctive  relief,  with  the  "temporary" 
underlined.    The  understanding  was  that  the  merits  of  .his 
case  would  be  tried  at  some  later  tim^;  next  fall.  And 
that  the  object  of  this  was  not  to  gee  a  decision  on  the 
ultimate  n:erits,  but  to  maintain  some  status  quo. 

Now  rn  ask  you  this.    What  kind  of  status  quo 
do  you  want  to  maintain? 

MR.  GREINER;    1520,  1524  gnd  1531,  Your  Honor, 
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THE  COURT:   Well  then,  what  you  want  1$  temporarily 
to  require  T:nem  to  carry  out  these  early  policies. 

MR.  GREINER:    We  want  the  Court  to  give  effect 
to  the  voldness  of  these  recisions  as  being  unconstitutional 

Your  Honor,  we  had  a  hearing  on  this  question  on 
June  27th. 

THE  COURT:    True.    Tve  got  the  transcript  of  It. 

MR.  GREINER:    Right.    At  page  10  of  that  transcript. 
Your  Honor,  there  is  colloquy  between  the  Court  and  Mr. 
Creighcon  and 

MR.  CREIGHTON:    I  believe  that  was  a  conference. 
Your  Honor. 

THE  COURT:    I  beg  your  pardon? 

MR.  CREIGHTON:    Was  that  a  conference  we  had? 

THE  COURT:    What  date  was  it? 

.  MR.  GREINER:    June  27,  1969.    It  was  in  open  court. 
Your  Honor.    The  issue  at  that  hearing  was  which  portions 
of  our  motion  for  a  preliminary  injunction  the  defendants 
would  agree  to.    And  they  stated  that  they  could  not  agree 
to  subparagraph  C  because  ~  and  I  am  quoting  —  "This  in 
effect  would  enjoin  us  In  effect  from  carrying  out  the 
present  resolution."   And  that's  what  this  hearing  is 
all  about.  Your  Honor. 

THE  COURT:   Well,  I  think  that,  assuming  that  you 
have  merit  to  your  case,  an  order  which  draws  up  a  plan  or 
specified  a  plan  which  had  to  be  employed,  would  have  very 
doubtful  validity. 

MR.  GREINER:    Well,  the  plans      the  ones  drawn 
up  by  the  School  Board  itself  ~ 

THE  COURT:    But,  he  says  ~ 

MR.  GREINER:    —  and  passed  by  the  School  District 
Itself  and  rescinded,  Your  Honor,  for  no  lawfully  recognizabl 

THE  COURT:    Til  ask  you  about  that,  too.  What 
significance  do  you  think  this  recision  has?    I  wish  you 
would  focus  on  that  and  relate  it  to  your  theory  of  the  case, 
the  recision  Itself. 
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MR.  GREINER:    The  reclsion,  Your  Honor  — 

THE  COURT:    This  Is  an  important  aspect  to  your 
case;  the  fact  that  it  was  intentionally  or  knowingly  rescinded. 

MR.  GREINER:    Certainly.    If  this  case  is  unique. 
Your  Honor,  it's  unique  because  since  Brown  against  Board  of 
Education  this  is  the  first  instance  of  which  I  am  aware  where 
a  northern  school  board  or  a  southern  school  board,  so  far 
as  that's  concerned,  has  taken  affirmative  action  to  integrate 
the  schools  and  then  rescinded  it.    It's  the  ultimate  gerry- 
mander, and  gerrymendering,  whether  in  the  North  or  the  South, 
has  been  held  unconstitutional  per  se  since  Brown.    That's  the 
teaching  of  the  New  Rochelle  case. 

What  they  did  when  they  rescinded  under  the 
resolutions,  for  example,  the  attendance  areas  of  Barrett 
had  been  redrawn  and  split  into  about  six  different  pieces 
and  each  one  of  those  pieces  had  been  assigned  to  a  particular 
receiving  school.    Then  when  they  rescinded.  Your  Honor,  they 
redrew  the  boundaries  of  Barrett  and  by  redrawing  it,  made 
Barrett  a  segregated  school;  the  ultimate  gerrymander. 

The  same  thing  happened  at  Smiley. 

THE  COURT:    The  only  thing  I  can  say  to  you,  Mr. 
Greiner,  is  that  if  what  you  request  is  granted,  the  lawsuit 
is  all  over.    No  point  in  having  a  hearing  next  fall  or  any 
other  time.    You  will  have  prevailed,  and  there  is  nothing  else 
to  try.    Because  I  will  have  found  all  the  disputed  facts  and 
all  the  disputed  law  in  your  favor.    That's  what  you  want,  I 
am  sure. 

MR.  GREINER:    That's  exactly  what  happened  in  the 
Cook  County  case.  Your  Honor,  on  a  motion  for  preliminary 
injunction. 

THE  COURT:    Well,  that,  of  course,  isn't  what  we 
had  been  led  to  understand  was  going  to  happen  here.  We 
thought  we  were  going  to  try  it  on  a  temporary  order.  So, 
anyway,  we  know  what  your  position  is.    Now,  unless  you've 
got  something  to  add,  why  — 

MR.  CRAIG:    I  would  just  be  restating  what  I  said 
before.  Your  Honor. 
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Doyle  took  the  case  i?nder  advisement  and  the  Rocky  Mountain  News 

ran  a  three  column  story  the  next  morning  with  the  headlines:    "Judge  *  Powerless' 

20 

to  Force  Busing  Plan."       Whatever  hopes  3II  this  nurtured  in  the  hearts  of 
the  defendants  were  dashed  later  on  that  same  day  when  Doyle  announced  his 
ruling  from  the  bench.    He  did  indeed  resolve  all  disputed  facts  and  law  in 
favor  of  the  plaintiffs.    It  is  not  entirely  clear  what  Doyle's  reasoning 
was  1n  changing  his  mind  about  the  appropriateness  of  enjoining  adoption  of 
the  repealed  resolutions.    The  initia";  decision  was  that  of  determining  what 
th^  "status  quo"  really  was.    This  he  does  in  unequivocal  terms:    "It  is  true 
that  the  case  is  extraordinary  in  that  there  are  only  two  plans  presented, 
one  calling  for  integration  and  one  for  segregation.    The  status  quo  has  the 
effect  of  restoring  the  integration  plen."    (303  F.Supp  279  at  288).  The 
alternative  interpretation  would,  after  all,  have  been  far  more  extraordinary. 
It  would  have  meant  that  the  requested  injunction  could  have  been  granted 
or  denied  and  school  board  policies  would  have  been  unaffected  either 
way.    As  Gordon  Greiner  put  it:    "1533  is  merely  a  continuance  of  an  un- 
constitutional act  and  as  premised  on  the  constitutional  acts  of  recislon 
of  it,  would  be  fruitless  to  declare  the  recisions  unconstitutional  and 
then  allow  1533  whose  heart  and  soul  is  the  recisions  themselves  to  contmue 
in  force. "^^ 

Doyle's  difficulty  in  determining  what  the  law  requires  at  this 
junction  can  be  understood  in  light  of  his  extremely  conservative  view  of 
what  the  court's  legitimate  powers  really  <»re.    He  expresses  this  conserva- 
tism many  ways  throughout   'le  years  of  Keyes  litigation  but  nowhere  more 
clearly  than  at  this  point; 
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MR.  GREINER:    If  you  wish  briefs  submitted  on  the 
Court's  power  to  mandatorily  enjoin,  we  would  be  happy  to 
submit  them. 

THE  COURT:    Well,  I  suppose  you  could  find  plenty 
r  ises  where  mandatory  injunctions  are  proper.    And,  if  you 
a  recalcitrant  school  board,  I  suppose      I  mean,  who 
wouldn't  respond  to  a  negative  type  injunction,  I  expect 
we  would  have  the  power  to  force  them.    As  in  —  to  force  the 
legislature  ~  as  you  do  in  a  voting  case.    It  can  be  done. 
But  on  a  preliminary  injunction  why,  we  don't  usually  go  to 
that  length.    That's  what  I'm  suggesting  to  you.    You  weigh 
it;  it's  an  exercise  of  power,    I  mean,  you  don't  take 
advantage  of  every  possible  occasion  to  use  it. 

This  is  the  philosophy  of  federal  courts,  in 
case  you  don't  know  it.    I  am  sure  you  do.  Justice 
Frankfurter  said,  it's  a  judicial  species  and  it  becomes 
highly  inflated  as  you  exercise  this  power  willy-nilly. 
That  you  use  it  with  some  restraint.    And  you  measure  your 
decree  in  a  way  that  will  accomplish  the  results  without 
vulgarly  displaying  the  power  or  pressing  the  other  parties 
unduly. 

MR.  GREINER:    It's  extraordinary  relief  to  be 
used  in  extraordinary  cases  and  — 

THE  COURT:  Precisely, 

MR.  GREINER:    —  and  this  is  an  extr..ordinao  case,  . 
Your  Honor. 

THE  COURT:    Anything  further,  gentlemen? 

If  not,  th::-  matter  will  stand  submitted  anJ  we 
will  take  a  look  at  the  exhibits  and  render  a  decision 
as  soon  as  possible. 22 

Another  theme  which  emerged  shortly  after  thesc^  words  were  spoken 

is  that  of  the  sanctity  of  the  law~a  conviction  of  almost  religious  power 

in  Doyle.    The  judge  speaks  softly  and  almost  mumbles  at  times.    When  aroused, 

however,  he  can  give  his  delivery  a  truly  intimidating  volume  and  clarity: 

THE  COURT:    Oh,  the  evidence  shows  that  they 
have  voted  upon  the  basis  of  voter  mandate.    Isn't  that 
right?   What  tbey  expressed  was  a  mandate  from  the  voters. 
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MR.  CRAIG:    Tm  not  sure  I  could  say  that,  Your 
Honor. 

THE  COURT:    Well,  I  thought  that  I  read  that  1n 
either  1533  or  one  of  the  minutes. 

MR.  CRAIG:    I  think  the  minutes  speak  for  them- 
selves on  that. 23 

At  this  point  Doyle  drew  himself  up  zo  full  height,  leaned  over  the  bench 

OA 

and  said  in  strident,  almost  contentious  tones: 

THE  COURT:    So  of  course  I  think  that  you 
lawyers  at  least  understand  that  the  shape  of  the  constitu- 
tion is  not  dependent  upon  the  way  the  people  vote.  That's 
been  made  clear  many,  many  times  by  the  Supreme  Court. 
They  can*t  amend  the  constitution  by  voting  in  public 
officials  or  voting  some  policy.    If  so,  I  expect  that 
there  wouldn't  have  been  any  integration  in  the  South  at 
all  because  I  expect  that  the  majority  of  voters  would 
have  always  prevented  anything  meaningful. 

So,  I  expect  that  the  voice  of  the  people  is 
entitled  to  some  consideration,  but  if  it's  in  conflict 
with  the  Constitution  of  the  United  Sutes,  it's  not  going 
to  carry  any  weight.    It  can't,  in  a  court  of  law.  The 
law  is  something  else.    I  am  sure  you  don't  dispute  that, 
Mr.  Craig,  do  you?   The  Constitution  is  going  to  prevail, 

MR.  CRAIG:    Oh,  yes,  sir. 

THE  COURT:    And  the  shape  of  the  Constitution 
isn't  determined  by  popular  vote  at  every  election,  is  it? 

MR.  CRAIG:  No.^^ 

Whereupon  the  hearing  ended. 

His  remark  that  "...the  voice  of  the  people  is  entitled  to  some 
cons'^deration"  may  sound  gratuitous  in  this  contsxt.    It  is  not.  *  Doyle 
is  concerned  with  upholding  the  law's  uncompromised  requirements.    At  the 
same  time  he  is  anxious  that  the  Court  not  exceed  its  rightful  bounds  and 
impinge  unjustifiably  on  "the  voice  of  the  people."    His  relucta.  ^e  to 
impose  what  amounts  to  a  mandatory  injunction  is  a  case  in  point. 
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Another  feature  of  Doyle's  judicial  style  is  his  straightforward- 
ness in  calling  things  as  he  sees  them.    This  is  illustrated  on  the  first 
day  of  the  hearings  when  plaintiffs  suggest  he  can  impose  mandatory  busing 
without  actually  ordering  it  per  se: 

MR.  GREINER:    Your  Honor,  there  is  a  point  which  I  think 
should  be  clearly  set  out,  and  that  is  the  three  resolutions 
Which  we  re  talking  about  do  not  in  and  of  themselves  pro- 
vide for  mandatory  bussing.    What  the  source  of  the  mandatory 
springs  from  is  another  policy  of  the  School  Board  which  has 
always  been  in  effect  and  which  was  not  rescinded,  and  that 
is,  that  a  student  who  lives  more  than  a  certain  distance 
from  his  assigned  school  will  be  provided  transportation. 

THE  COURT:    So  you're  saying  that  a  decree  does  not  de- 
mand that  you  commit  yourself  to  mandatory  bussing  even  though 
that  will  be  the  effect? 

MR.  GREINER:    That's  correct.  Your  Honor.    And  as  I 
understood  counsel's  remarks  — 

THE  COURT:    All  you  commit  yourself  to  is  boundary 
changes  that  result  in  — 

MR.  GREINER:    —  in  new  schools. 

THE  COURT:    But  the  practical  effect  —  Let  us  say,  and 
you  can  t  escape  from  it  and  you  shouldn't  try  to,  will  be 
mandatory  transportation  in  order  to  carry  out  as  you  say  an 
underlying  policy  of  the  Board  to  transport  children  where 
there  is  a  certain  distance  involved.    Isn't  that  right? 

MR.  GREINER:    I  think  that's  correct,  but  I'm  not  sure 

THE  COURT:    So  I  don't  think  we  ought  to  hide  our  heads 
to  any  of  the  facts.    We  ought  to  confront  them  all  face  to 
.ace  and  not  call  them  anything  different  than  they  are.  If 
this  IS  going  to  be  a  consequence,  it  ought  to  be  pointed  out 
and  ought  to  be  in  the  decree.    There  is  no  sense  in  using* 
any  legal  verbage  to  cover  up.    I'm  not  going  to  do  it. 

MR.  GREINER:    That's  fine  with  me,  Your  Honor. 
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The  Court  filed  Its  written  opinion  on  August  ].  Defendants 

responded  Immediately  by  filing  simultaneously  a  notice  of  appeal  and  motion 

for  stay  pending  appeal  by  the  10th  Circuit  Court,    The  motion  for  stay  was 

argued  on  the  morning  o^'  August  5.    That  afternoon  the  Court  of  Appeal  called 

to  request  more  argument  on  the  effect  of  Section  407(a)  of  the  1964  Civil 

Rights  Act,    This  section  provides  that: 

...nothing  herein  shall  empower  any  official  or  court 
of  the  United  States  to  issue  any  order  seeking  to 
achieve  a  racial  balance  In  any  school  by  requiring 
the  transportation  of  pupils  or  students  from  one 
school  to  another  or  one  school  district  to  another 
in  Order  to  achieve  such  racial  balance,  or  other- 
wise enlarge  the  existing  power  of  the  court  to 
insure  compliance  with  constitutional  standards. 

The  Appeal  Court  was  not  satisfied  that  enjoining  the  resolutions 

was  not  an  instance  of  "racial  balancing"  proscribed  by  the  1964  statute.  It 

remanded  the  case  to  determine  the  applicability  of  the  law  to  the  case.  The 

Circuit  Court  judges  themselves  expressed  no  opinion  on  this  question  stating 

merely  that  they  "...declined  to  consider  and  determine  a  question  of  such 

Importance  as  this  application  for  a  stay  on  the  basis  of  the  record  presented 

to  us,"^^ 

On  August  6,  the  day  after  the  remand  was  issued.  District  Court 
hearings  began  on  the  applicability  of  Section  407(a).    Briefs  were  filed  and 
the  District  Court  issued  its  supplemental  findings  and  opinions  on  August  14 
holding  Section  407(a)  inapplicable  to  the  case  at  hand  (303  F.  Supp  289, 
at  299).    The  provision  was  found  to  pertain  only  to  cases  of  de  facto 
segregation.    Once  a  court  finds  that  de  jure  segregation  exists  it  is  re- 
quired to  Insure  compliance  with  the  Constitution. 
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In  addition  to  the  Civil  Rights  Act  question  the  Court  of  Appeal 
had  remanded  on  the  grounds  that  the  preliminary  Injunction  lacked  the 
requisite  "specificity".    Indeed,  when  granting  the  preliminary  Injunction 
the  District  Court  wrote:  "In  determining  that  the  plaintiffs  were  entitled 
to  the  preliminary  relief  sought,  we  are  not  to  be  understood  as  holding 
that  Resolutions  1520,  1524  and  1531  are  exclusive,"  and  "...tht  Board  is 
by  no  means  precluded  from  adopting  some  other  plan  embodying  the  under- 
lying principles  of  Resolutions  1520,  1524  and  1531."    (303  F.Supp  at  288) 
In  its  supplemental  findings,  conclusion  and  preliminary  Injunction  of 
August  14,  however,  the  Court,  In  order  to  meet  the  specificity  require- 
ment, listed  the  paragraphs  of  the  various  resolutions  which  were  to  be 
implemented  by  the  Board.    It  Is  Ironic  that  as  a  result  of  the  appeal, 
the  school  board  got  an  order  which  probably  allowed  them  fewer  discre- 
tionary options  than  the  original  Injunction. 

From  the  defendants'  point  of  view  the  only  bright  spot  was  that 
East  High  School  and  Cole  Elementary  were  excluded  from  the  Injunction.  Cole 

was  predominantly  black  but  the  disputed  resolutions  would  not  significantly 

28 

alter  the  school's  racial  composition.       It  may  have  been  a  response  to  the 

10th  Circuit  Court's  restricted  Interpretation  of  the  law  that  Doyle  was 

careful  after  the  first  remand  not  to  Include  anything  but  perfectly  clear-cut 

cases  of  Illegal  segregation  In  his  Injunction. 

Defendants  immediately  requested  another  stay  from  the  Circuit  Court 

pending  the  decision  on  the  appeal  Itself.    The  Appeal  Court,  Ignoring  the 

weight  of  the  finding  of  Illegal  segregation,  granted  this  stay  at  5;00  P.M. 

on  the  Wednesday  preceding  Labor  Day  weekend.    School  was  to  oper  that  up- 
29 

coming  Tuesday.      Attorneys  for  the  plaintiffs  had  been  very  concerned 
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about  the  possibility  of  the  schools  opening  before  Implementation  of  the 

Injunction.    They  had  feared  that  once  this  occurred  It  would  be  far  more 

difficult  to  effect  the  mandated  changes  both  as  a  practical  and  as  a  legal 

matter.    They  prepared  themselves  for  this  eventuality  by  writing  an  appeal 

to  the  Supreme  Court  before  the  Circuit  Court  Issued  Its  stay.    All  they 

had  to  do  was  edit  it  to  address  specifically  the  language  of  the  Circuit 

Court  opinion.*^^ 

At  8:00  P.M.  that  same  Wednesday  evening  defendants  were  served 

with  a  motion  in  the  Supreme  Court  of  the  United  States  to  vacate  the  stay 

and  reinstate  the  preliminary  Injunction.    It  was  addressed  to  Justice  Byron 

White.    Counsel  for  the  ,efense  left  for  Washington,  D.C.  forthwith  to 

file  a  response  opposing  this  motion.    Justice  White  normally  hears  cases 

from  the  10th  Circuit  but  he  was  in  Colorado  on  a  trout  fishing  vacation 

so  the  case  v/as  assigned  to  Justice  Brennan  instead.    The  justice  declined 
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to  hear  oral  argument.      The  next  morning,  Friday,  August  29,  the 
Supreme  Court  issued  its  three-page  opinion  granting  the  motion  for  vacation 
of  stay  and  reinstating  the  preliminary  injunction.    Brennan  hold  that  a 
District  Court  order  "...granting  or  denying  a  preliminary  injunction  should 
not  be  disturbed  by  a  reviewing  court  unless  it  appears  that  the  action 
taken  on  the  injunction  was  an  abuse  of  discretion."    (396  U.S.  1215  at 
1216).    Since  the...Appeal  Court  TieVer  suggested  that  the  lower  court  had 
abused  its  discretion,  the  stay  of  the  injunction  was  improper. 

Neither  party  to  the  dispute  was  giving  anything  away.  Defend- 
ants now  asked  the  court  of  appeal  to  rewrite  its  order  of  August  27  to 
correct  for  the  deficiency  pointed  out  by  Brennan~that  the  Appeal  Court 
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had  not  specifically  found  an  abuse  of  discretion  on  the  part  of  the 

District  Court,^^ 

The  Circuit  Court's  strcngly-worded  opinion  filed  on  September  15 

In  response  to  this  motion  again  Illustrates  Its  conservative  view  of  the  law 

"The  record  before  us  at  the  time  of  our  order  showed 
that  Colorado  has  not,  and  never  has  had,  any  state 
Imposed  school  or  residential  segregation.    No  dis- 
crimination in  school  transfers  was  either  shown  or 
claimed.    No  gerrymandering  was  shown  or  claimed. 
The  district  court's  f'^ndlngs  of  de  jure  segregation, 
or  a  dual  system,  were  confined  to  a  small  number  of 
schools  and  were  based  on  the  failure  or  refusal  of 
the  School  Board  to  anticipate  population  migration 
and  to  adjust  school  attendance  districts  to  alle- 
viate the  imbalance  resulting  from  such  population 
.  shifts. ''^^ 

But  by  this  time  school  had  already  started,  the  injunction  had  been  imple- 
mented, and  the  opinion  concluded  that  the  public  interest  would  best  be 
served  by  denying  the  motion  and  holding  the  appeal  in  abeyance  until  after 
a  full  trial  on  the  merits. 

The  alacrity  with  which  the  various  courts  reviewed  the  case  and 
issued  their  orders  and  opinions  was  truly  phenomenal.    It  can  be  attributed, 
In  part  at  least,  to  the  urgency  both  sides  of  the  conflict  felt  about 
getting  the  Injunction  question  resolved  before  school  opened.    Since  each 
party  was  convinced  the  law  was  on  their  side  and  that  they  would  ulti- 
mately prevail,  each  perceived  it  to  be  to  their  advantage  to  obtain  a 
resolution  before  school  opened.    At  first  the  scnool  board  claimed  that 
It  had  to  have  an  order  by  July  30  so  that  any  adjustments  1n  school 
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policy  could  be  carried  out  before  school  began.    After  Its  first  failure 
In  district  court  It  u-xtended  Its  deadline  to  the  middle  of  August  so  that 
there  would  be  time  to  appeal  to  the  Circuit  Court.    Each  time  It  lost  an 
appeal  the  deadline  was  pushed  further  back.    The  courts,  however,  seem  to 
have  taken  the  pleas  for  swiftness  at  face  value  and  responded  accordingly. 

At  times  victory  appeared  i;o  lie  In  the  hands  of  the  lawyers  who 
could  work  at  the  most  fiendish  pace.    On  August  27, when  the  appeal  court 
Issued  its  stay,  of  the  preliminary  1njunct1on,plaint1ff 's  attorneys  had 
taken  the  afternoon  off  to  go  fishing.    They  heard  of  the  ruling  over  the 
radio  anf*  returned  limiediately  to  Denver.    That  very  night  Robert  Connery 
was  on  a  plane  to  Washington  with  the  preprepared  appeal  to  the  Suf reme 
Court.    The   others  made  the  necessary  revisions  addressing  the  specific 
language  of  the  Circuit  Court  and  dictated  the  updated  version  of  the 
motion  to  Mr.  Connery  over  the  phone  upon  his  arrival  in  Washington.^* 
This  resourcetuliicss  is  what  enabled  plaintiffs . to  have  the  last  word  in 
their  favor  before  school  opened. 
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I 11 •    The  Trial  on  the  Merits  and  Hearings  on  Remedies 

On  September  26  defendants  secured  the  services  of  a  well  known 
Denver  trial  lawyer,  Kenneth  Wormwood,  In  preparation  for  the  upcoming  t**1al 
on  the  merits.    In  th'.-  midc'le  of  October  plaintiffs  served  their  first  notion 
for  the  production  of  documents.    It  Included  calls  for  an  estimated  elgi^t 
to  elevrn  million  raw  test  scores  ot  Denver  pupils.    Plaintiffs'  first  set 
of  inter,  gatories  arrived  two  days  later  with  300  questions  requiring  about 
90,000  separate  answers.    There  was  a  pretrial  conference  on  November  25 
and  a  trial  date  set  for  January  5,  1970.    On  the  lst»  hcwever,  Mr.  Wormwood 
died  of  a  heart  attack.    L^fendants  hired  another  prominent  Denver  lawyer, 
Mr.  Ris,  and  received  a  continuance  of  the  trial  until  February  2. 

The  trial  on  the  merits  was  held  from  February  2-20  and  Included 
fourteen  trial  days.    It  generated  about  2,250  pages  of  testimony  and  several 
hundred  exhibits.    On  the  first  day  Doyle  ruled  that  no  evidence  introduced 
at  the  preliminary  hearings  could  be  presented  again  at  the  trial. 

Plaintiffs  had  filed  two  separate  claims.    Under  the  first  the 
Court  had  to  establish  the  scope  and  permanence  of  the  preliminary  injunction. 
The  second  claim  alleged  illegal  segregation  in  the  so-called  "core-city" 
(non-Park  Hill)  schools  on  three  separate  counts: 

1.  Plaintiffs  alleged  that  through  boundary  changes,  school  con- 
struction and  location  policies  and  the  neighborhood  schools  policy  itself, 
the  defendant  school  board  intentionally  segregated  the  core-area  schools. 

2.  The  second  count  alleged  that  27  schools  in  the  district 
provided  inferior  educational  opportunities  in  violation  of  the  equal  pro- 
tection clause,  and  that  the  minority  racial  composition  in  these  schools 
was  the  p/imary  cause  of  their  inferior  offerings. 
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3.    The  final  count  of  the  plaintiffs'  second  claim  for  relief 
attacked  the  neighborhood  schools^  policy  as  unconstitutional  whether  or  not 
motivated  by  legitimate  factors  because  It  did  In  fact  re:  jlt  In  racially 
segregated  schools. 

Plaintiffs  discovered  In  research  carried  out  since  the  filing  of 
the  original  complaint  that  they  could  not  convincingly  demonstrate  that  the 
teaching  system  employed  by  the  district  caused  segregation  within  the  class* 
•  room.    Thus,  their  fourth  count  of  the  second  claim  was  therefore  abandoned 
before  the  trial. 

On  the  third  day  of  the  trial  Theodore  White,  Jr.,  Director  of 
Special  Education  for  the  Denver  Public  Schools,  was  called  upon  as  witness 
for  the  plaintiffs  to  testify  on  the  segregative  effects  of  the  special  educa- 
tion program.    This  is  not  an  issue  which  had  been  specifically  addressed  in 
the  complaint  or  pretrial  conference  and  defendants  objected  to  it  being 
raised.    Doyle  was  taken  completely  by  surprise  as  he  had  received  no  notice 
of  special  education  being  an  issue  in  the  case.    He  had  to  decide  v^'iether  a 
hearing  on  special  education  is  procedurally  appropriate  at  this  late  time 
and  whether  it  had  sufficient  substantive  relevance  to  the  other  -ounts  that 
plaintiffs  should  be  permitted  to  plead  on  this  point. 

Mr.  Barnes  feels  that  the  judge  simply  didn't  want  to  hear  it, 
that  the  case  was  complex  enough  without  yet  another  can  of  worms  to  open 
and  that,  in  refusing  to  hear  this  line  of  argument,  Doyle  was  simply  trying 
to  protect  himself  from  legal  overload.    Doyle's  initial  response  supports 
this  interpretation  to  scine  extent.    He  did  not  want  the  waters  muddied 
by  general  attacks  on  school  system  practices  not  directly  related  to  issues 
already  put  before  tne  court.    At  the  same  time  he  is  unwilling  to  dismiss  the 
matter  out  of  hand  just  because  the  point  had  not  been  properly  raised. 
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THE  COURT!    Is  this  witness  going  to  say  that  this 
program  isn't  any  good? 

MR.  BARNES:   No,  I  hrpe  - 

T::::  court;    it  is  his  program,  Isn't  it? 

MR.  BARNES:    That's  correct,  Your  Honor.    I  hope 
to  demonstrate  — 

THE  COURT:    I  wouldn't  expect  him  to.    What  do  you 
hope  to  glean  then  from  what  he  has  to  say?   It  isn't  any 
good? 

MR.  BARNES:   We  have  to  establish  how  It  works 
and  In  what  ways  a  child  Is  placed  in  a  special  education  — 

THE  COURT:    It  seems  to  me  we  have  enough  to  do 
here  without  reaching  out  Into  this  area  that  hasn't  even 
been  defined  as  an  issue  in  the  case,  unless  you  are  trying 
to  show  that  they  are  or  that  this  is  a  similar  offense, 
so  to  speak,  whereby  they  are  either.  A,  Incompetent,  or, 
B,  malicious.    Is  that  what  you  are  trying  to  do? 

MR,  BARNES:    It  has  effects  that  are  not  fully 
comprehended  by  the  District,  that's  true,  in  that  sense. 
Maybe  incompetent  is  too  strong  a  word,  but  it  has  segretory 
effects  which  are  decisive  for  sbme  1800  children  and 
permanent  in  the  average  case.    Those  children,  once  they 
land  in  this  classification  — 

THE  COURT:    Has  this  issue  ever  been  defined  in  the 
pretrial  order? 

MR.  JACKSON:    No,  Your  Honor. 

MR.  BARNES:    This  was  ~ 

THE  COURT:    I  will  hear  you  on  this,  if  you  wish, 
if  you  want  to  argue  it,  but  I  just  don't  see  that  it  is 
going  to  be  helpful  to  have  you  put  in  every  deficiency  in 
the  school  system  that  you  have  been  able  to  discover.  .1 
just  don't  see  the  value  of  this.    I  think  we  ought  to  try 
this  case  on  as  scientific  a  basis  as  we  can,  treating  the 
issues  that  have  been  developed,  have  been  set  forth.  I 
just  don't  see  the  value  of  putting  in  everything,  including 
the  kitchen  sink,  just  to  make  a  bad  picture.    You  know,  it 
doesn't  impress  me.    It  is  a  waste. 38 
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After  giving  plaintiffs  an  opportunity  to  outline  their  argument  and  the 

relief  they  plan  to  ask  for,  Doyle  again  appears  to  dismiss  the  special 

education  Issue: 

THE  COURT:    60  on,  I  haven't  heard  anything  yet 
that  is  persuasive.    I  mean,  from  our  standpoint.  Surely, 
it  is  a  problem,  but  as  I  say,  we  are  zeroing  in  on  these 
minority      on  Invalid  classifications,  contrary  to  the 
Constitution  of  the  United  States,  Intentional  invalidment. 

MR.  BARNES:    In  our  complaint,  Your  Honor  -« 

THE  COURT:    So,  now  you  are  bringing  in  one  there 
has  been  no  notice  of. 

MR.  BARNES:    That's  not  entirely  accurate.  This 
came  to  evidence      it  came  to  light  — 

THE  COURT:    You  have  not  defined  it  at  any  pre- 
trial conference  we  have  had.    This  is  complete  news  to  me. 

MR.  BARNES:    It  came  to  light  after  the  pretrial 
order  was  drafted. 

THE  COURT:    Then,  you  should  have  called  attention 
to  it,  specifically,  giving  the  other  side  an  opportunity 
to  prepare  for  it. 

MR.  BARNES:    They  were  present  at  the  taking  of 
Mr.  White's  deposition  and  given  a  resume  of  the  expected 
testimony. 

THE  COURT:    Well,  the  objection  is  sustained.  I 
think  this  is  incompetent  and  irrelevant.    It  doesn't  go  to 
the  issues  that  have  been  defined.    You  have  got  your  records. 
You  have  made  your  offer,  but  I  just  don't  see  that  we  are 
justified  in  taking  on  this  new  problem  in  this  case. 39 

Doyle      still  unsatisfied  that  the  question  is  without  relevance  and  questions 
both  Mr.  Barnes  and  the  witness  as  to  the  relationship  between  thf:  special 
education  program  and  segregation.    He  then  dismisses  it  once  again: 
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THE  COURT:    Well,  I  honestly  think  from  what  you 
toll  me  that  this  Is  undoubtedly  a  problem.    But,  I  don't 
think  that  It's  a  problem  that  we  can  deal  with  In  this 
case.    That's  all.    Because,  I  don't  see  that  It  Is  the 
kind  of  a  constitutional  violation  at  which  you  are  com- 
plaining.   Undoubtedly  It  may  call  for  a  new  approach,  or 
could.    But,  I  just  think  It  falls  short  as  a  complaint  In 
this  case,  quite  apart  from  the  fact  that  you  have  not  lined 
It  out.    You're  bringing  It  In  today  really  for  the  first 
time  as  a  defined  Issue  and  I  think  frankly  that  the  purpose  It 
serves  Is  just  an  added  Indictment  of  yours  of  the  school 
system.  In  aid  of  the  rest  of  your  case.    That's  what  I  think 
you're  offering  It  for. 

MR.  BARNES:    We  would  request  the  relief  —  the 
specific  relief  that  goes  to  the  — 

THE  COURT:    I'm  just  going  to  have  to  deny  1t  on 
this  occasion.    If  you  wish  to  file  a  new  lawsuit,  you  may  do 
so,  of  course. 

The  Court  and  attorneys  then  confer  in  chambers.    Doyle  says: 

Well,  I  just  don't  know  what  the  heck  you're  trying 
to  do  here  to  us,  that's  the  thing.    I  mean,  I'm  a  patient 
man  and  I  want  to  receive  everything  liberally,  but  I  don't 
want  you  to  conduct  an  experiment  here  because  we  are 
geared  to  do  this  job,  don't  you  see.    And  I  just 
think  it's  an  imposition  on  us  to  crank  up  a  brand  new  issue 
and  try  to  unwind  it. 

You  may  have  a  nice  theory  here  about  preliminary 
education.    Maybe  that^s  the  way  to  solve  this  problem.  I 
don't  know.    But,  to  bring  it  in  here  as  part  of  —41 

The  Issue  is  hashed  over  again.    Mr.  Greiner  has  given  up  the  attempt  to 

Include  the  special  education  complaint  in  the  trial  and  was  now  concerned 

with  the  scheduling  of  witnesses.    At  this  point  the  judge  reopens  the 

discussion  on  the  legal  merits  of  Denver's  special  education  program: 

MR.  GREINER:    Well,  the  Court  has  ruled  and  I'm 
not  going  to  argue  the  matter  any  further.    I  think  our 
problem  is  where  do  we  go  from  here.    We  will  not  be  read; 
with  Dr.  Bardwell  until  tomorrow  morning.    That's  the  plain 
fact.    Kay  Schomp  is  here  and  we  can  put  her  on,  but  that 
will  only  take  I  would  say  about  thirty  minutes. 
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MR.  BARNES:    At  the  most, 

MR.  GREINER:    Tm  very  sorry.    We  had  no  Idea  that 
,       the  defendants  were  going  to  make  this  tack.    If  we  had  been 
given  some  notice  we  would  have  had  Dr.  Bardwell  here  and 
ready.    And,  I  think  it*s  a  mistake,  but  the  Court  has  ruled. 

THE  COURT:.  As  I  understand  It,  it's  the  policy  of 
not  having  a  preschool  Head  Start  type  program  generally  which 
works  to  the  special  disadvantage  of  the  disadvantaged  group, 
these  culturally  deprived  groups.    That's  your  content1on?42 

There  follows  three  and  a  half  pages  of  transcript  in  which  Mr.  Greiner 
offers  the  clearest  defense  of  the  complain!  heard  yet.    For  the  last  time 
Doyle  restates  his  position  and  rules  the  question  out. 

These  passages  provide  evidence  of  the  open-mindedness  and 
patience  both  sides  of  the  dispute  have  attributed  to  Doyle.    They  also 
show  the  judge  attempting  to  fulfill  a  kind  of  "quality  control"  function. 
He  is  concerned  about  maintaining  a  certain  tight  order  and  logic  in  the 
proceedings--what  he  terms  a  "scientific  basis."    This  is  not  limited  to  a 
concern  for  procedural  nicety  but  attempts  also  to  evaluate  the  relevance 
of  an  argument  in  terms  of  its  relationship  to  the  main  features  of  the 
case  as  a  whole. 

Another  point  which  Doyle  raised  repeatedly  throughout  the  trial 
is  the  danger  of  impinging  on  political  processes.    This  is  related  to  the 
problem  of  whether  the  preliminary  order  should  take  the  form  of  a  mandatory 
injunction.    Doyle  was  highly  conscious  of  the  balancing  act  he  had. to 
perform  on  the  high  wire  of  jurisprudence.    On  one  side  lay  failure  to  up- 
hold the  full  requirements  of  the  Constitution;  on  the.other  lay  the 
encroachment  of  judicial  fiat  on  decisions  rightfully  included  within  the 
ambit  of  political  processes.    An  exchange  during  the  testimony  of  James 
Perrill,  the  recently  elected  antibusing  School  Board  member  illustrates 
Doyle's  position: 
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Q:    Now,  you  made  repeated  reference  to  conununity 
acceptance.    What  Is  the  significance  of  that  In  your 
thinking,  Mr.  Perrlll? 

A:    Well,  I  think  it  means  something  special  In  this 
community;  where  people  have  control  over  their  public 
Institutions,  the  leadership  of  which  Is  selected  by  the 
election  process.    If  you  don't  have  community  acceptance 
for  the  policies  and  thrust  (of  your  elected  officials,  then 
they  are  going  to  be  replaced,  and  this  is  rather  a  basic 
part  of  our  political  structure. 

THE  COURT:    There  is  no  problem  on  that  score. 
Everybody  understands  and  appreciates  this.    It*s  only, 
I  suppose  when  a  problem  gets  in  a  constitutional  area 
that  this  matter  changes,  so  long  as  it's  a  political 
question  —  and  the  Supreme  Court  made  this  very  clear  prior 
to  and  subsequent  to  the  Brown  against  School  Board.  And 
before  Brown  it  was  always  a  political  question.    It  was 
always  subject  to  vote  of  the  people.    Isn't  that  right, 
Mr.  Perrill? 

THE  WITNESS:    I  don't  know. 

THE  COURT:    These  problems  v/ere  all  subject  to 
consent  of  the  governed  before  they  assumed  any  constitutional 
law  status. 

THE  WITNESS:    Oh,  I  think  —  I  think  you're  right 
as  a  general  proposition.    I  suppose,  if  a  district  were 
unwilling  to  provide  equal  though  separate  facilities 
there  would  be  a  constitutional  question,  because  that  v/as 
a  law  prior  to  Brown. 

THE  COURT:  Yes. 

THE  WITNESS:    And  I  think  there  may  have  bee;i  some 
instances  of  that,  but  there  wasn't  enough  political  pov/er 
to  be  generated  — 

THE  COURT:    Up  to  that  point  the  Supreme  Court 
wouldn't  even  refer  this  kind  of  question  because  they  said 
it  was  political.    You  recall  that,  I'm  sure,  from  your 
training  in  law  school.    But  since  then,  of  course,  the 
Court  has  said  that  it's  a  legal  or  constitutional  law 
question  rather  than  political  question  and  is  subject  to 
court  attention.    Otherwise,  we  wouldn't  even  be  butting 
in.    And  it  isn't  anything  we  enjoy,  I  can  assure  you.  I 
mean,  it's  something  that  has  to  be  done.    I  guess  you 
understand  that,  don't  you?   We're  together  on  this? 
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THE  WITNESS:    You  have  to  try  the  lawsuit. 

THE  COURT:    That's  right.   We  do  our  duty  as  we 
see  it.    That's  all.    We're  not      I, mean  I  think  1t  ought 
to  be  made  clear,  and  I  don't  think  that  the  indications 
•  or  inferences  should  be  drawn  that  a  court  is  butting  into 
a  political  question  .that  is  subject  to  the  will  of  the 
people,  you  know,  or  trying  to.    And  I  am  sure  you  agree. 

MR.  RIS:    I'm  sure  the  Court  does  not  relish  any 
thought  of  having  to  do  so. 

THE  COURT:    Well,  It  doesn't  do  it.    We're  not 
going  to  second  guess  any  administrative  board  on  a  purely 
political  question.    We  don't  even  have  .jurisdiction  to  do  so.*^ 

The  Court  entered  Its  findings  and  opinions  on  March  21,  1970. 
With  respect  to  the  first  claim  the  court  affirmed  its  opinion  pursuant  to 
hearings  on  the  preliminary  injunction  that  the  Parks  Hill  schools  affected 
by  Resolutions  1520,  1524  and  1531  were  in  .fact  subject  to  unconstitutional 
segregation  in  the  form  of  gerrymandering,  construction,  majority-to- 
minority  transfers  and  the  usa  of  mobile  classroom  units.    The  Court,  in 
effect,  made  permanent  the  preliminary  injunction  to  remedy  these  violations. 
In  addition,  it  found  that  the  illegal  activities  extended  to  East  High  and 
Cole  Junior  High  Schools. 

East  had  a  rapidly  growing  minority  enrollment.    Resolution  1520 
was  designed  to  prevent  it  from  becoming  legally  segregated  in  the  near 
future.    The  recision  was  therefore  an  attempt  to  thwart  the  aduinistration  of 
"preventive  justice."    (313  F.  Supp.  61  at  67) 

The  recision  of  1524  in  Its  effect  on  Cole  was  also  ruled 
illegal,  and  for  more  interesting  reasons: 
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Even  though  the  racial  composition  at  Cole  Junior 
High  School  was  not  significantly  changed  by  Resolution 
1524,  the  Resolution  did  reduce  the  pupil  membership  at 
that  school  by  275  students.    The  purpose  of  this  change 
was  to  decrease  the  pupil-teacher  ratio  at  Cole  and  to 
make  room  for  a  number  of  special  programs  to  be  insti- 
tuted there.    This  was  also  a  good  faith  effort  by  the 
Board  to  Improve  the  quality  of  education  at  the  pre- 
dominantly Negro  Cole.    The  action  of  the  Board  In 
aborting  and  frustrating  this  effort  cannot  stand. 

We  conclude  then  that  the  effect  of  the  rescission 
of  Resolution  1520  at  East  High  was  to  allow  the  trend 
toward  segregation  at  East  to  continue  unabated.  The 
rescission  of  Resolution  1524  as  applied  to  Cole  Junior 
High  was  an  action  taken  which  had  the  effect  of  frustrat- 
ing an  effort  at  Cole  which  at  least  constituted  a  start 
toward  ultimate  improvement  in  the  quality  of  the  educa- 
tional effort  there.    It  perhaps  looked  to  ultimate  de- 
segregation.   We  must  hold  then  that  this  frustration  of 
the  Board  plan  which  had  for  its  purpose  relief  of  the 
effects  of  segregation  at  Cole  was  unlawful. 


Inferior  educational  quality  is  thus  causally  linked  in  Doyle's  interpre- 
tation to  segregation  itself  even  though,  as  the  opinion^ makes  clear,  the 
segregation  at  Cole  was  strictly  de  facto  (313  F.  Supp.  61  at  75). 

As  to  the. second  claim  on  the  first  count,  the  District  Court 
rejected  the  contention  that  the  core-area  schools  were  intentionally 
segregated.    Each  allegation  of  segregative  intent  was  measured  against  a 
stringent  set  of  standards  for  determining  illegal  segregation  in  the  10th 
Circuit.    The  Court  stated  that: 

In  examining  the  boundary  changes  and  removal 
of  optional  zones  in  connection  with  the  several 
schools  which  are  discussed  above,  v^e  do  not  find 
any  wilful  or  malicious  actions  on  the  part  of  the 
Board  or  the  administration  (in  relationship  to 
elementary  schools).    As  to  these  schools,  the  result 
is  about  the  same  as  it  would  have  been  had  the  ad* 
ministration  pursued  discriminatory  policies,  since 
the  Negroes  and,  to  an  extent  the  Hispanos  as  well, 
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always  seem  to  end  up  in  isolation.    The  substantial 
factor  in  this  condition  is  twofold:    First,  a  faiN 
ure  on  the  part  of  the  Board  or  of  the  administration 
to  take  any  action  having  an  integrating  effect,  and 
secondly,  deeply  established  housing  patterns  which 
have  existed  for  a  long  period  of  time  and  which  have 
been  taken  for  granted. 

It  should  also  be  kept  in  mind  that  prior  to 
Brown  v.  Board  of  Education,  supra ,  it  was  apparently 
taken  for  granted  by  everybody  that  the  status  quo, 
as  far  as  the  Negroes  were  concerned,  should  not  be 
disturbed  because  this  was  the  desire  of  the  majority 
of  the  community.    Time  and  again  the  Board  members 
testified  to  the  fact  that  in  making  decisions  they 
held  hearings  and  finally  bowed  to  the  community 
sentiment.    Thus,  they  say  they  did  not  intend  to 
segregate  or  refuse  to  integrate.    They  just  found 
the  consensus  and  followed  it.    (313  F,  Supp.  61  at  73) 

It  conceded  that  the  School  Board  had  taken  a  "negative  approach"  of  in- 
action and  had  engaged  in  "eye-closing  and  head  burying,"  but  that  this 
(citing  Downs  and  Dowel  1 )  is. not  the  kind  of  conduct  meeting  the  criteria 
of  unconstitutional  segregation  in  the  10th  Circuit  (313  F.  Supp.  61  at  76). 

The  third  count  of  the  second  claim—that  a  neighborhood  schools 
policy  is  unlawful  if  it  results  in  segregation  regardless  of  school  board 
motives— was  also  rejected.    Downs  and  Dowell  are  again  cited  as  the 
controlling  cases. 

Plaintiffs'  argument  in  essence  is  that  the 
neighborhood  school  system  is  unconstitutional  if 
it  produces  segregation  in  fact.    We  recognize  that 
some  courts  have  moved  along  this  line. 19 
However,  the  law  in  our  Circuit,  as  enunciated  1n 
Downs  and  Dov/ell ,  supra,  is  that  a  neighborhood  school 
policy,  even  if  it  produces  concentration,  is  not  per 
se  unlav/ful  if: 

it  is  carried  out  in  good  faith  and  is 
not  used  as  a  mask  to  further  and  per- 
petuate racial  discrimination.  Board 
of  Education,  etc.  v.  Dowell,  375  F.2d 
158,  166  (10th  Cir.  1967). 
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The  United  States  Supreme  Court  has  not  yet 
ruled  on  this  question,  and  we  are  here  subject  to 
the  strong  pronouncements  of  our  Circuit  Court, 
Under  these  decisions  plaintiffs  are  not  entitled 
to  relief  merely  upon  proof  that  de  facto 
segregation  exists  at  certain  schools  within  the 
School  District. 20    (313  F.  Supp,  61  at  76) 

Footnote  20  marked  at  the  end  of  this  passage  reads; 

There  is  no  discernible  difference  In  result  between 
the  de  facto  and  de  jure  varieties.    Both  produce 
the  same  obnoxious  results,  but  the  Supreme  Court 
has  so  far  given  its  attention  to  the  more  serious 
problem  of  dual  schools. 
That  Doyle  found  this  necessary  to  point  out  perhaps  gives  an  Indication 
of  where  his  personal  sympathies  lay  and  how  he  would  like  to  have  ruled 
had  he  felt  the  law  permitted  it. 

On  the  second  count  of  the  second  claim  he  did  find  grounds  for 
concluding  unconstitutional  practices  on  the  part  of  the  board.  Ironic- 
ally, the  legal  theory  he  relied  on  is  at  once  the  most  conservative  and 
innovative  advanced  by  plaintiffs. 

The  second  count  claimed  that  unequal  educational  opportunities 
were  being  offered  at  28  Denver  schools.    These  schools  had  the  highest 
concentration  of  minority  students  in  the  district.    Two  different  lines 
of  argument  were  declared  in  support  of  the  contention  that  these  schools 
have  inferior  educational  offerings. 

The  first  is  that  (a)  achievement  is  measured  by  standardized  tests 
was  lower;  (b)  less  experienced  teachers  were  assigned  to  these  schools; 
(c)  teacher  turnover  rates  were  higher;  (d)  student  dropout  rates  were  higher 
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and  (e)  these  schools  had  older  buildings  and  smaller  sites*    The  high  teacher 

turnover  rates  resulted  in  a  disproportionate  number  of  less  experienced 

teachers  staying  at  the  schools  as  the  more  experienced  ones  used  their 

seniority  privileges  to  transfer  out.    For  practical  purposes  then,  the 

"teacher  experience"  and  "teacher  turnover"  problems  collapse  Into  the  same 

complaint.    The  buildings' complaint  Is  not  dismissed,  but  only  a  minor  role 

Is  attributed  to  It  In  producing  the  overall  Inferior  education.    (313  F, 

Supp,  61  at  81).    (Mr,  Barnes  related  that  the  plaintiffs  had  a  harder  time 

getting  evidence  of  inferior  equipment,  etc.  than  they  had  anticipated.)^^ 
The  remaining  two  factors—pupil  dropout  rates  and  achievement  scores— are 

educational  "output"  measures.    It  is  upon  these,  particularly  the  latter, 
that  the  Court  relies  most  heavily  in  concluding  the  existence  of  unequal 
educational  opportunities. 

The  second  line  of  argument  advanced  by  the  Court  with  respect  to 
the  unequal  educationa.  opportunity  count  is  that  separate  is  inherently 
unequal.    The  Court- cites  the  findings  of  Dr.  Dodson,  Professor  of  Educa- 
tion at  New  York  University.    Dr.  Dodson  testified  on  behalf  of  plaintiffs 
at  the  trial  that  the  general  community  has  low  expectations  of,  and  low 
regard  for,  segregated  schools.    Since  these  schools  are  looked  on  as  being 
inferior,  the  motivation  of  teachers,  parents  and  students  tends  to  be  low. 
Thus  segregated  schools  become  actually  inferior  (313  P.  Supp.  61  at  81), 
The  legal  implications  of  this  argument  have  their  roots  in  Brown. 
Plaintiffs  were  essentially  advancing  a  new,  broadened  interpretation  of 
the  1954  decision  that  would  obliterate  the  distinction  between  de  jure 
and  de  facto  segregation.    The  District  Court,  however,  shies  away  from 
using  this  as  the  basis  for  its  ruling: 

*^ 

(to 
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Today  I  a  school  board  1s  not  constitutionally  re- 
quired to  Integrate  schools  which  have  become  segregated 
because  of  the  effect  of  racial  housing  patterns  on  the 
nelghborhooc  school  system.    However,  If  the  school 
board  chooses  not  to  take  positive  steps  to  alleviate 
de  facto  segregation,  It  must  at  a  minimum  Insure  that 
Its  schools  offer  an  equal  educational  opportunity, 
(313  F.  Supp.  64  at  83) 

Rather  than  attempt  to  establish  the  law  In  this  area,  the  Court  relied 

Instead  on  the  old  Plessy  doctrine  of  "separate  but  equal'*  —but  with  a 

twist.    The  main  evidence  of  unequa'  educational  opportunity  was  an  output 

measure  (test  scores).    This  Innovative  equal  protection  theory  was  thus 

based  on  the  most  conservative  of  doctrines. 

This  reasoning  may  indicate  something  about  Doyle's  legal  style 

and  about  his  role  as  he  perceived  it.    He  rejected  the  more  usual  kinds 

of  proofs  used  to  demonstrate  de  jure  segregation  on  the  grounds  that  the 

Impact  of  school  board  policies  on  current  conditions  had  not  been  well 

enough  developed  to  be  admissible  under  10th  Circuit  case  law.    he  then 

concluded  that  illegal  segregation  nevertheles.;  exists  independently  from 

any  "intent"  on  the  part  of  the  school  board.    This  perhaps  illustrates 

what  one  observer  of  the  litigation  sees  as  Doyle's  two  sides—caution  and 
45 

boldness.      He  was  very  careful  to  confine  the  exercise  of  judicial  power 
to  its  appropriate  scope  and  did  not  venture  a  more  liberal  interpretation 
of  the  relevant  law  than  that  laid  down  by  the  appeal  court  for  the 
10th  Circuit.    As  Ed  Benton,  a  former  school  board  member-attorney  and 
close  observer  of  the  litigation  put  it:    "Doyle  does  not  see  his  role  as 
that  of  remaking  the  order. "^^   On  the  other  hand,  when  he  feels  the  law 
supports  it,  he  is  willinc  to  advance  a  new  legal  theory  that  is  at  once 
novel  and  traditional.    These  two  sides  of  Doyle  may  also  be  reflected  in 
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his  courtroom  manners.    He  Is  a  careful  listener  and  Is  at  times  an  active 
participant  In  the  argument  and  questioning  but  Is  In  general  unassuming. 
His  voice  Is  often  so  low  as  to  be  barely  audible,  yet  when  the  ocoslon 
required  It  he  delivered  thunderbolts  from  the  bench. 

Plaintiffs  had  urged  that  the  standard  for  defining  racial  con- 
centration be  based  on  the  percentage  of  minority  enrollments  In  Individual 
schools  where  "minority"  Included  both  blacks  and  Hispanos.    This  Doyle  was 
reluctant  to  do,  writing: 

One  of  the  things  which  the  Hispano  has  In  common  with 
the  Negro  Is  economic  and  cultural  deprivation  and 
discrimination.    However,  whether  It  Is  permissible 
to  add  the  numbers  of  the  two  groups  together  and  lump 
them  Into  a  single  minority  category  for  purposes  of 
classification  as  a  segregated  school  remains  a 
problem  and  a  question.    (313  F.  Supp.  61  at  69) 

Without  elaborating  further  he  tentatively  adopted  the  standard 
that  minority  concentration  resulting  in  unequal  educational  opportunity 
occurs  in  schools  with  enrollments  of  75%  (or  higher)  of  either  blacks  or 
Hispanos.    This  reduced  the  number  of  schools  eligible  for  Constitutional 
remedy  from  the  25  urged  by  plaintiffs  to  15. 

Both  plaintiffs  and  defendants  were  ordered  to  submit  remedial 
plans.    Court  was  adjourned  until  May  11,  1970,  the  first  of  four  days  of 
hearings  on  remedial  plans.    The  main  question  to  be  determined  at  these 
hearings  was  how  much  relative  emphasis  should  be  fjlaced  on  compensatory 
education  and  how  much  on  desegregation  as  the  method  for  restoring  equality 
of  educational  opportunity.    Since,  as  Doyle  pointed  cut  in  his  discussion 
of  remedies  in  his  March  21st  opinion:    "There  is  a  dearth  of  law  in  connec- 
tion with  the  remedy  applicable  to  equalizing  the  educational  opportunity..., 

>^4  •'M  fc-fcf 
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the  Court  had  a  major  task  before  It  In  detprminlng  what  effects  the  various 

strategies  proposed  by  the  litigants  woulo  have  on  educational  quality, 

Needless  to  say,  this  process  depended  heavily  on  the  testimony  of  expert 

witnesses.   The  first  was  Dr.  James  Coleman. 

Dr.  Coleman  was  called  to  testify  on  behalf  of  the  plaintiffs 

about  some  of  the  findings  of  the  Equality  of  Educational  Opportunity  study 

he  carried  out  pursuant  to  provisions  of  the  Civil  Rights  Act  of  ig64. 

The  major  point  he  made  was  that  the  social  composition  of  a  student  body 

will  have  a  greater  effect  on  the  performance  of  the  individual  child  than 

the  explicit  educational  resources  offered  by  the  school.    Judge  Doyle 

took  an  active  role  in  examining  Dr.  Coleman: 

[ilO]  THE  COURT;    Well,  you  said  that  was  what  • 
determined  the  inferiority  of  the  schools,  that  is, 
whether  or  not  they  had  a  large  number  of  white  middle- 
class  students. 

THE  WITNESS:    Yes,  sir. 

THE  COURT:    Isn't  that  what  you  said? 

THE  WITNESS:    Yes,  sir. 

THE  COURT:    So  it  follows  that,  if  our  culturally  and 
economically   deprived  are  in  the  minority,  why,  then  the 
school  itself  is  going  to  be  an  inferior  one. 

THE  WITNESS:    Yes,  sir.    That  would  certainly  be  the 
conclusion. 

THE  COURT:    And  I  take  it  that  you're  saying  tlat  the 
quality  of  the  educational  effort  is  not  going  to  ma.;e  very 
much  difference. 

THE  WITNESS:   What  I'm  saying  is  that  inferiority  of 
that  school  is  for,  let's  say,  for  example,  for  a  hypo- 
thetical child  whose  school  is  a  predominantly  lower-class 
black  school,  for  exanple,  or  predominantly  middle-class 
school,  that  his  educational  experience  will  be  very  much 
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a  function  of  that  social  composition  of  the  school 

mofQ  than  of  tho  explicit  resources  which  tho  school 

has  put  Into  tht  systetn.  In  othtr  words,  I  think  that^s 
what  you  Just  Indicated. 

THE  COURT:   So  you're  splnnlno  your  wheels  trying 
to  Improve  these  schools  and  thus  Improve  the  educational 
[41]  experience  of  the  child  In  them  by  programs  of  this 
kind? 

THE  WITNESS:   Yes,  slr.^^ 
A  few  minutes  later  the  Judge  Is  disturbed  by  some  of  the  Im- 
plications he  sees  In  Coleman's  testimony: 

THE  COURT:    Tne  thing  that  worries  me  about  all  this 
Is  that  what  you  say  Is  that  the  schools  are  not  inferior 
as  counsel  proved  at  the  trIaK  but  that  thi^  students  are 
Inferior.    They  proved  It  overwhelmingly  that  the  schools 
were  Inferior;  their  offerings  were  Inferior,    flow,  In 
coming  up  with  a  new  tack--1t's  not  the  schools  at  all. 
It's  the  students  and  their  economic  and  cuUurai  depriva- 
tion that  makes  the  educational  experience  one  that  Is 
noncompi»t1t1vr».    It's  dull;  not  exciting.    I  mean,  I  get 
that  from  what  you're  saying.    Sort  of  a  jelf-defoat1n<3 
proposition,    Ihey  proved  the  constitution  was  violated 
and  now  they  are  unprovlng  Itr 

MR.  GREINER:    Your  Honor,  what  we're  trying  to  avoid 
is  a  duplication  of  the  testimony  that  the  Court  has  already 
received.    We  could  go  Into  teacher  attitudes,  teacher  [53] 
experience. 

THE  COURT:   Well,  he  says  it  is  of  no  consequence. 

THE  WITNESS:    Vm  sorry,  I  didn't  mean  to  say-- 

THE  COURT:   You  said  these  programs  were  worthless. 
I'm  exaggerating  a  little  bit  to  make  my  point.    Isn't  that 
what  you're  saying? 

THE  WITNESS:    No,  what  I  am  saying- 

THE  COURT:    Virtually  worthless? 

THE  WITNESS:    I'm  really  tf7ing  to  say  the  following 
that  is,  that  first  of  all  that,  of  the  school  resources 
which  are  provided  by  the  school  system,  those  which  show 
most  relation  to  a  child's  achievement  are  the  characteristics 
of  the  teachers,  in  particular  the  verbal  skills  of  the 
teachers.    But  that  these  are  not  as  important  for  the 
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achlevefrent  of  th©  piirtkuUr  student  in  tem^  of  our 
analysfs  ds  the  socid)  compoiUion  of  tho  rost  of  tho 
itudont  body*   Secondly,  thit  with  regard  to  compensa- 
tory programs^  if  one  evaluates  these  programs  simply 
in  forms  of  the  Increase  in  performance  that  occurs 
as  a  consequence  of  them  or  that  occurs  for  children 
who  have  participated  \r\  them,  there  is  very  little 
cause  for  optimism  with  regard  to  the  overall  effective- 
ness of  these  proorams.   But,  of  the  things  which  the 
school  board  provides,  the  characteristics  of  teachers 
and  in  particular  the  verbal  skills  of  teacheri  seem 
to  be  the  most  important  characteristics, 

THE  COURT:   We  will  take  a  short  recess 
Coleman  seems  to  be  saying  that  the  cause  of  unequal  educational 
opportunity  Is  an  input--tho  socioeconomic  status  of  the  students.  This 
was  not  a  factor  mentioned  In  his  March  21st  opinion  as  one  of  the  con- 
tributors to  low  educational  quality*   Doyle  Is  right  to  be  concerned  about 
the  relationship  b^»tween  Dr.  Colcran*?  flrcMngs  and  the  basis  for  the 
March  21st  ruling,    Cotmsel  for  defendonts  did  not  miss  this  point: 

Q:  That's  exactly  what  Tr.  leading  to.  And*  regard- 
less of  the  race»  if  1t*s  a  low  socloeconomfc  hcmogcncous 
neighborhood,  you  find  low  achievement? 

A:  Yes. 

THE  COURT:    Well,  that's  a  problem  for  the  legislators 
tors  or  the  school  board;  not  for  the  Court.    In  other 
words,  there  is  no— dcc:?rding  to  you,  there  is  no  discrimina- 
tion based  upon  race  or  color  or  national  origin*  The 
discrimination.  If  any.  Is  based  upon  poverty.    And  that 
may  not  be  anything  a  court  can  do.    I  mean,  there  Is  no 
constitutional  deprivation. 

THE  WITNESS:    Two  things  have  to  be  distinguished. 
One  is  the  deprivation  which  arises  to  a  child  from  his  own 
background  and  the  other  is  the  deprivation  which  may  accrue 
to  him  as  a  consequence  of  the  backgrounds  of  the  other  [69] 
students  in  the  same  school  that  he  Is  attending,  and  the 
research  that  I  was  reporting  found  both  of  those  factors 
to  be  important  in  a  child's  achievement;  Che  first  being 
more  important,  but  the  second  not  being  negligible. 
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THE  COURT:    Well,  if  you  have  a  school  that  is 
100-percent  white  but  is  economically  and  culturally 
deprived,  why,  its  level  would  be  just  as  low  as  one 
that  is  lOO-percent  black, 

THE  WITNESS:    The  results  of  the  research  would 
say  that  a  child  in  that  school  would  be  suffering 
lack  of  equality  of  educational  opportunity  as  a 
consequence  of  the  other  students  in  the  school,  in-^ 
dependent  of  the  fact  that  it  was  white  rather  than 
black. 

THE  COURT;    I  thought  that^s  what  you  said.^^ 

During  the  testimony  of  Dr.  Bardwell  later  on  in  the  same  day, 
the  real  purpose  of  including  Dr.  Coleman's  testimony  became  evident. 
Dr.  Bardwell  was  asked  to  comment  on  a  map  which  showed  mean  family  income 
in  the  school  attendance  zones  of  the  schools  plaintiffs  wanted  relief  for 
(including  the  10  additional  schools  that  did  not  meet  Doyle's  proposed 
standard  of  75%  Hispano  or  black  enrollment  but  which  v;ould  meet  plaintiffs* 
proposed  standard  of  75%  combined  minority  enrollment). 


THE  COURT:    Who  prepared  this  plan  that  you  are 
offering?   Or  are  you  just  trying,  to  refute  v/hat 
was  in  my  opinion?   Of  offer  some  rebuttal  or  something 
of  that  sort? 

You  make  an  offer  of  proof.    I  mean,  just  for  the 
record. 

MR.  GREINER:    Til  be  happy  to.  Your  Honor, 

THE  COURT;  We  will  not  have  any  of  this.  There's 
no  point  In  retrying  the  case.  Tm  not  going  to  do  it. 
We  spent  all  those  weeks,  you  know,  trying  the  lawsuit. 
And  you  had  full  opportunity  and,  too,  I  don't  want  any 
more  testimony  based  upon  the  testimony  received  this 
morning,  you  know,  that  would  supplement  the  main  case. 
You  follow  me,  don't  you?  I  mean,  that  wpuld  support 
the  position  taken  by  Dr.  Coleman  or  by  pr, 

Sullivan.  Because,  really,  it  goes  to  the  basic  issues 
that  we  tried,  this  material. 

MR.  GREINER:  Well,  perhaps  I  misread  Your  Honoris 
opinion  of  March. 
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THE  COURT:    I  didn*t  think  we  were  going  to  go  over 
all  that  material  again,  you  know.    We  developed  a  tre- 
mendous record  of  factual  material  that  you  can  refer  to 
if  you  like.    But  I  didn't--the  purpose  of  the  hearing 
now  is  for  the  most  part  to  receive  any  suggested  remedies 
that  you  wish  to  offer,  you  know,  so  that  we  can  enter  a 
final  judgment  in  this  case.    It  won't  be  too  final,  I 
don't  think.    I  think  it's  going  to  be  temporary  final. 
But,  I  mean,  it  doesn't  look  to  me  like  we're  going  to 
wrap  up  this  in  one  fell  swoop.    We  do  the  best  we  can* 

MR.  GREINER:    Your  Honor,  the  major  thrust  of 
the  plaintiffs*  evidence  at  this  hearing  is  going  to 
be  directed  toward  remedies.    But,  as  we  said  on 
April  16th  in  our  first  preliminary  memorandum,  we 
did  feel  that  in  the  Court's  opinion  of  March  21  that 
the  Court  had  indicated  that  it  had  tentatively  selected 
a  criteria  of  racial  composition  and  the  Court  at  least 
in  my  mind  indicated  that  it  had  not  closed  its  mind  to 
this  question. 

THE  COURT:    Well,  I  just  don't  feel  that  we  should 
reopen  the  whole  case.    Do  you  follow  me?    Do  you  know 
what  I'm  talking  about? 

[1^5]    MR.  GREINER:    We  are  not  reopening  the 
v;hole  case.    We're  only  talking  about  these  ten  ad- 
ditional schools.  Your  Honor. 

THE  COURT:    Well,  I  say  to  you  that— you  make 
your  offer  of  proof  and  maybe  we  can  get  some  enlighten- 
ment from  that  as  to  what  you  have  in  mind. 

MR*  GREINER:    What  v/e  have  in  mind  is.  Your 
Honor,— in  our  offer,  is  as  follows:    that  the  evidence 
which  is  already  in  the  record  in  this  case  regarding 
the  achievement  im  these  target  schools,  regarding  the 
racial  composition  of  these  target  schools,  regarding 
the  teacher  experience  of  these  target  schools,  all 
shows  that  the  educational  situation  in  these  ten  addi- 
tional target  schools  is  exactly  as  bad  as— 

THE  COURT:    Oh,  I  agree  with  that,  but  the  record 
shows  that*    If  you  will  remember  in  my. finding  I  ^aid 
that  we  were  limited  under  the  pleadings  and  the  issues 
developed  to  attack  racial  segregation.    Isn't  that  right? 
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MR.  GREINER:    That's  right, 

THE  COURT:    In  other  words,  what  Dr,  Coleman  i^aid  today, 
namely,  that  desegregation  of  poor  people  and  deprived  people 
creates  this  problem.    Well,  tfiis  is  a  problem  that  I  cannot 
deal  with.    It's  not  a  Fourteenth  Amendment  problem*  you 
know.    I  don't  think  I  can.    If  it  doesn't  deal  with  dis- 
crimination based  upon-  race  or  national  origin  or  creed. 
But,  if  it  is  discrimination  based  upon  poverty,  this  1s  not 
[146]  open  to  me.    I  mean,  in  and  of  itself.    That's  what 
Coleman  said. 

.  MR.  GREINER:    I  believe  what  Dr.  Coleman  said,  Your 
Honor,  is  that— 

THE  COURT:    Am  I  wrong  about  that? 

MR.  RIS:    No,  Counsel,  in  his  proposed-- 

MR.  GREINER:    Td  like  to  be  able  to  finish  my  offer  of 
proof. 

THE  COURT:    That's  what  I  thought  he  said, 

MR.  RIS:  That's  what  he  said.  He  is  merely  arguing  now 
not  even  suggesting  additional  proof.  It's  not  even  an  offer 
of  proof. 

THE  COURT:    Well^^we  will  see  what  he's  got, 

MR.  GREINER:    What  Coleman  said  this  morning,  Your 
Honor,  was  that  the  factor  in  school  which  contributed  most 
to  the  inequality  of  education..!  opportunity  was  the  homo- 
geneous peer  group.    We  asked  Dr.  Coleman  if  there  is  any 
difference  in  the  kind  of  peer  group  environment  created  by 
Negroes  as  compared  with  Hispanos.    He  said  no.    If  then 
is  a  racial  basis  for  saying  that  a  school  that  is  75  percent 
of  one  ethnic  minority  is  a  segregated  school,  that  same 
basis  obtains  if  it's  35  percent  of  one  minority  group  and 
40  of  another.    We  can  see  very  clearly  that  the  effects  are 
exactly  the  same.    Those  children  got  in  those  schools— 

.  THE  COURT:    All  right.    That  is  all  argument  based  [14?] 
upon  the  evidence  that  is  in  the  record  now,  I  suppose.  I 
mean,  you  introduced  evidence  at  length  and  in  depth  concern- 
ing the  conditions  in  these  schools,  all  of  them* 

MR.  GREINER:  That's  correct.  We  haven't  correlated 
the  socioeconomic  data  which  is  already  in  the  record  and 
that  was  the  purport  of  my  last  question  to  Dr.  Bardwell. 
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In  words,  there  is  a  very  strong  correlation  in  this  city 
between  socioeconomic  status  and  race  and  ethnicity.  You 
can  talk  about  the  upper-mddle-class  black  school  but 
when  we  look  at  the  schools  that  are  the  subject  of  this 
presentation,  there  are  no  such  schools.    They  don^t  exist. 

THE  COURT:    Well,  I  suppose  that  you  might  classify 
the  Northeast  Denver  schools  along  this  line,  some  of  them. 

MR.  GREINER;    Well,  but  we  look  at  the  achievement 
level  of  those  schools— we  see  then  that  there  is  no 
good  achievement  in  those  schools. 

THE  COURT:    Well,  then.  Dr.  Coleman's  testimony 
doesn't  come  out.    That's  the  only  thing  I  can  say. 

MR.  GREINER:    Perhaps  it  doesn't  on  that  one  point. 

THE  COURT:    What  do  you  propose  to  have  Dr.  Bardwell 
testify  to? 

MR.  GREINER:    Well,  we  will  get  to  the  1960  census 
data  in  the  record.    Or,  Bardwell  has  also  conducted  a 
study,  I  believe  in  1967,  dealing  with  the  socioeconomic 
conditions  of  this  north  central  portion  of  the  school 
district  and  in  [1^8]  this  portion  many  of  these  target 
schools  to  which  we're  having  reference.    We  do  have  some 
updated  socioeconomic  data.    That  was  all  I  was  seeking 
to  put  through  this— 

THE  COURT:    Do  you  have  an  exhibit  on  that  that 
he  has  prepared? 

MR.  GREINER:    WeVe  going  to  make  one.    "^our  Honor, 
right  here  by  just  labeling  the  schools  for  vih\ch  v/e 
have  this  additional  data. 

THE  COURT:    What  is  the  story?   What's  he  going 
to  say? 

MR.  GREINER:    That  the  socioeconomic  status  of 
this  neighborhood  is  still  very,  very  low  in  terms  of 
the  rest  of  Denver.    These  are  still  low  socioeconomic 
schools,  just  as  they  were  in  I960..  . 

THE  COURT:    That  the  condition  is  the  same  as  that 
which  he  has  read  from  Exhibit  883? 

MR.  GREINER:    That's  correct. 
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THE  COURT:  Substantially? 
MR.  GREINER:    Relatively,  yes. 

THE  COURT:    It  hasn't  changed  on  any  of  these  schools 
that  you  nave  just  mentioned? 

THE  WITNESS:    Schools  we're  talking  about  here  and  the 
area  that  comprises  a  good  portion  of  the  target  schools 
that  we  have  in  .mind,  that  is  in  the  area  that 'is  precisely 
in  the  middle  of  the  so-called  census  poverty  area  [149] 
of  the  city  in  which  I  was  consultant  to  the  mayor's  office 
on  the  survey  of  that  particular  area  to  determine  certain 
socioeconomic  characteristics,  educational  characteristics 
of  these  residences.    This  is  the  so-called  poverty  area 
of  the  city.    And  it  is  in  that  area—The  results  of  the 
study  are  published  on  poverty  and  jobs  in  Denver  through 
the  mayor  s  office  and  I  just  simply  wanted  to  point  to  the 
fact  that  half  of  the  target  schools  that  we're  talking 
about  here  are  located  precisely  in  the  middle  of  this 
poverty  area. 

THE  COURT:  Okay. 

MR.  GREINER:    May  we  proceed  with  that,  Your  Honor? 

THE  COURT:    Well,  doesn't  that  pretty  well  wrap  it  up? 
What  you  re  saying  is  that  there  is  no  substantial  change 
relatively.  ^ 

THE  WITNESS:    What  I'm  saying.  Your  Honor,  is  that 
It  IS  peculiar  irr  a  way  that,  if  one  were  to    look— if  - 
one  were  to  lay  the'  red  dots  on  the  northern  area  of  the 
city  here,  which  is  called  the  poverty  pocket  of  the  city, 
that  one  would  find  five  of  the  target  schools  in  that 
area  and  that  the  schools  that  we  have  designatGd  here 
as  Court  schools,  while  lying  also  in  that  poverty  area, 
that  these  lie  in  the  middle  of  the  worst  of  it. 

THE  COURT:    What  do  you  want  him  to  do?   Mark  up 
the  map  now? 

MR.  GREINER:    Yes,  just  to  indicate  these  other  [150] 
target  schools  and  their  locations. 

THE  COURT:    All  right.    One  more  map  isn't  qoinq 
to  kl 1 1  us . 

MR.  RIS:    I'm  not  sure.  Your  Honor. 
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The  wording  of  the  opinion  on  the  proper  standard  for  defining 
segregation  does  appear  very  tentative  (see  page  45)  and  it  is  understandabl 
that  Mr.  Greiner  should  assume  it  was  still  open  for  discussion.    In  a  foot- 
note of  the  May  21st  opinion  on  remedies  the  Court  says;    "We  concluded  in 
our  March  21st  opinion  that  it  was  not  eippropriate  to  place  Negrpes  eind 
Hispanos  in  one  category  to  arrive  at  a  ininority  population  of  oyer  70%" t 
(313  F.  Supp.  90  at  92)    It  is  not  clear  how  the  seemingly  tentative  opinion 
of  March  21st  solidified  into  the  firm  conclusion  of  May  21st,  but  remarks 
made  at  the  very  opening  of  the  hearings  on  relief  offer  some  suggestion: 

THE  COURT:    Now,  you  undertake  to  represent  the 
Hispano  community  too? 

MR.  GREINER:    That*s  correct.  Your  Honor. 

THE  COURT:    And  are  you  certain  that  they  wish  to 
be  bused,  integrated?    Every  word  I  get,  every  piece  of 
evidence  I  get  is  that  there  is  a  difference  of  view- 
point here,  a  very  major  difference.    That  they  would 
resist  any  effort  to  integrate. 

MR.  GREINER:    Your  Honor,  the  only  answer  that  I 
can  give  the  Court  based  on  the  record  in  this  case 
is  that  we  had  no  intervention  in  this  case  after 
notice  of  publication  and  quite  a  bit  of  publicity.  We 
had  no  intervention  from— in  behalf  of  the  Hispano 
community  that  would  indicate  that  divergent  view. 
I  think  one  of  the  questions— 

THE  COURT:    Well,  I  think  we  ought  to  keep  this 
in  mind  in  presenting  the  evidence,  this  inquiry  in 
mind,  and  consider  whether  it's  proper  for  a  Court 
and  counsel  to  determine  what's  good  for  them  and 
order  them  to  do  it  whether  it  is  of  their  consent  or  • 
not,  you  know.    I  don't  see  that  that  is  saving  their 
constitutional  rights,  if  this  be  true.. 
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MR.  GREINER:    Well,  I  think,  Your  Honor,  it^s  going 
[9]  to  be  what  it— what  it  boils  down  to  is  a  question  of, 
is  there  another  reasonable,  realistic  alternative?  That's 
what  this  hearing  is  all  about.    And  the  question  of  the 
consent  of  the  people  who  are  to  be  affected  by  the  plan 
of  relief  is  really  a  secondary  question.    The  question  Is, 
how  do  you  remedy  the  inequality?   A  lot  of  children  in  the 
school  district  wouldn't  go  to  school  at  all  — 

THE  COURT;    Tm  not  talking  about  the  children,  I'm 
talking  about  the  people,  you  know.    No,  I'm  merely  saying 
that  our  basic  legal  problem  is  remedying  the  invasion  of 
the  constitutional  rights.    And,  if  it's  true  that  there  is 
a  segment  that  says  their  rights  are  not  violated,  why,  I 
don't  see  that  it  is  any  of  our  business  to  say,  "Well,  they 
are.    And  you're  going  to  get  them  remedied  whether  you 
like  it  or  not.'*    I  just  don't—Not  a  single  Spanish-origin 
person  has  appeared  here  demanding  relief  or  even  suggest- 
ing that  any  should  be  granted  to  them. 

MR.  GREINER:    Well,  I  think  the  only  basis  upon  which 
we  can  proceed.  Your  Honor,  is  the  status  of  the  record  and 
the  record— in  the  record  there  is  no  dissenting  Hispano 
intervenors. 

THE  COURT:  Okay.^^ 


Again,  we  see  the  element  of  caution  in  Doyle^s  decisions.  He 
is  obviously  concerned  about  what  the  law  requires  and  continues  to  adhere 
strongly  to  the  premise  that  to  do  more  than  protect  the  basic  Constitutional 
rights  of  the  aggrieved  means  inevitably  to  impinge  unconsciously  on  the 
rights  of  others.    At  this  particular  juncture  he  is  confronted  not  only 
with  the  usual  task  of  interpreting  what  the  legitimate  rights  of  the 
aggrieved  are,  but  also  with  decldiny  who  they  really  are. 

The  question  as  to  what  "works"  to  improve  educational  quality 
is  something  about  which  very  little  of  a  definitive  nature  is  known.  The 
-judge  took  a  very  active  part  in  the  hearings  on  relief—much  more  so  than 
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on  the  trial  on  the  merits.    He  vigorously  cross-examined  witnesses  not  so 
much  to  point  out  inconsistencies  in  their: testimony  or  otherwise  "put  them 
on  the  spot,*' but  to  clarify  the  research  fifidings  being  presented  in  an 
attempt  to  understand  the  nuts  and  bolts  implications  of  the  various  plans 
for  remedy  being  advanced-    An  excerpt  from  a  dialogue  with  witness 
Dr.  Bardwell: 

THE  COURT:    Well,  the  plan  wouldn't  give  you 
complete  integration,  anyway,  would  it? 

THE  WITNESS;    It  would  certainly  give  you  com- 
plete integration  for  the  29  schools  that  are  involved, 
yes,  sir.    And  in  fact,  the   most  efficient  way  that 
it  could  be  done. 

THE  COURT:    Let  me  see  if  I  understand  it.  Doesn't 
[251]  this  contemplate  moving,  say  kindergarten  through 
the  third  grade  to  an  Anglo  school  and  vice  versa?  Or 
moving  the  fourth',  fifth  and  sixth  grades  of  the  receiv- 
ing school  to  the  sending  school? 

THE  WITNESS:    That  would  be  Plan  2.    And  that 
would  of  course,  involve  more  students. 

THE  COURT:    Then  once  they  arrive  where  they 
would  be,  why,  this  would  complete  integration  within 
each  classroom,  is  that  correct? 

THE  WITNESS:    That's  right. 

THE  COURT:    I  mean,  that's  whait  you  have  contemplated? 
THE  WITNESS:    That's  correct. 

THE  COURT:    Turning  to  the  high  school  proposition 
that  you  have  submitted,  I  assume  that  from  what  you  say 
that  your  alternative  plan  for  making  Manual  a  specialized 
school  is  not  one  you  think  is  as  good  as  the  desegrega- 
tion plan? 

THE  WITNESS:    No,  it  would  not.^^ 


Two  days  later  Doyle  was  questioning  Dr-  Robert  O'Reilly,  Assistant 
Director  of  Research  and  Evaluation,  New  York  State  Department  of  Education. 
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Dr.  O'Reilly  had  been  called  upon  by  plaintiffs  to  testify  on  the  efficacy 
of  compensatory  education  programs.    Counsel  was  apparently  trying  to 
establish  that  compensatory  education  is  of  very  limited  value  in  improving 
educational  achievement,  especially  in  a  segregated  setting.    This  assertion 
seemed  to  surprise  the  judge.    He  found  it  difficult  to  believe  that  it  could 
benefit  minority  youngsters  to  be  thrust  suddenly  into  an  integrated  academic 
environment  without  some  kind  of  continuing  educational  support  that  would 
'  allow  them  to  p.articipate  more  effectively  with  their  new,  more  privileged 
peers: 

THE  WITNESS:  My  opinion  is,  after  reviewing  the 
studies  and  their  results  that  there  are  no  general 
practical  effects  accruing  to  students'  educational 
development  as  a  function  of  compensatory  education 
programs  which  typically  include  these  kinds  of  com- 
ponents. 

THE  COURT:    Are  you  saying  that  the  system  based 
upon  these  components  is  valueless? 

THE  WITNESS:  Yes. 

THE  COURT:    And  the  individual  elements  in  it— in 
its  totality  has  no  value  whatsoever? 

THE  WITNESS:    I  don't  think  so.    They  constitute 
basically  giving  the  minority,  the  disadvantaged— 

THE  COURT:    Don't  even  the  psychologists  help  at 
[619]  the  local  level? 

THE  WITNESS:    No,  not  typically. 

THE  COURT:  Amazing. 

THE  WITNESS:    I  was  going  to  say— you  see,  these 
things  have  already  been  done  by  the  schools,  They 
have  been  done  for  years.    And  what  this  really  con- 
stitutes is  giving  the  minority  child  more  of  what  the 
schools  already  have.    It's  nothing  particularly  new 
about  any  of  these  things. 
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THE  COURT:    But  none  of  it  has  any  value? 

THE  WITNESS:    No.  sir.    Not  only  do  I  have  this 
opinion  but— 

THE  COURT:    Are  you  saying  it's  not  any  value  in 
combination  with  integration?' 

THE  WITNESS:    There  is  no  indication  that  these 
particular  kinds  of  approaches  would  necessarily 
work  in  an  Integrated  setting,    The  evidence  Is  just 
not  generally  available  on  that  area  on  that  question. 

THE  COURT:    And  it's  valueless  at  every  level? 

THE  WITNESS:    Equally  valueless  from  a  practical 
point  of  view,  yes. 

THE  COURT:    The  lack  of  value  is  the  same  at  every 
level? 

THE  WITNESS:    Basically,  it  has  turned  out  that  way. 
And  perhaps  I  should  define  what  I  mean  by  practical 
value.    We  mean  that--rather.  I  mean  that  the  studies 
result  in  [620]  differences  as  a  function  of  compensatory 
education  programs  which  would  indicate  that  they  have 
some  potential  in  improving  the--soii^e  real  potential  in 
improving  educational  development  among  minority  students 
relative  to  those  who  don't  get  this  kind  of  compensatory 
education.    The  gap  between  blacks  and  whites  or  Puerto 
Ricans  and  whites  is  just  hardly  affected  or  is  not 
affected  at  alK55 

Doyle  expressed  his  inability  to  accept  this  testimony  very 

directly: 

THE  COURT:    Well,  then,  you're  not  recommending  any 
[623]  doctrinaire  approach  to  this  problem  at  all? 

THE  WITNESS:    No,  sir.    The  work  that  has  been  done 
in  the  field  doesn^t  allow  It, 

THE  COURT:    But  you  are  convinced  that  there  is  no 
validity  to  anything  that  has  been  tried  so  far? 

THE  WITNESS:    Basically,  what  the  schools  have  tried— 
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THE  COURT:    I  just  can't  understand  how  you  can 
be  so  sure  that  it  can't  be  refined  or  developed, 

THE  WITNESS:    May  I  explain  a  little  further?  The 
studies  in  compensatory  education  can  be  divided  into 
two  groups.    One  group  of  studies  in  development  of 
compensatory  education  have  been  those  approaches  that 
have  been  developed  basically  by  school  personnel.  To 
some  extent  they  may  have  been  helped  by  consultants, 
But,  as  I  mentioned  before,  what  these  studies  boil  down 
to  generally  is  to  give  the  kids,  the  minority  kids,  what 
the  school  already  has;  what  it  already  knows  how  to  do. 
This  is  not  based  on  a  detailed  study  of  the  psychological  — 

THE  COURT:    I  don't  agree  with  you  at  all, 

THE  WITNESS:  Pardon? 

THE  COURT:    I  don't  agree  with  you  at  all.    I  would 
say  a  person-to-person  approach  to  a  child  does  proceed 
on  a  psychological  thesis;  that  the  kid  has  no  promise, 
home.    He  has  no  figure  to  look  to  and  he  has  got  to  find 
some  substitutes.    Where  is  he  going  to  find  them  if  he's 
in  a  completely  impersonal  [524]  atmosphere  of  the  survival 
of  the  fittest? 

THE  WITNESS:    Some  of  them  will.    There  1s  no  doubt 
about  it. 

THE  COURT:    What  happens  to  others  who  are  strangers, 
who  are  in  an  atmosphere  in  which  they  are  inferior  and  they 
feel  inferior?   Where  are  they  going  to  find  some  kind  of 
consolation?   Have  you  been  through  this?    I  have. 

THE  WITNESS:    I  grew  up  in  that  situation. 

THE  COURT:    Now,  what  does  he  do?   He  may  fight  his 
way  through.    It  will  take  a  few  years.    But  he  may  not. 
The  probabilities  are  that  he  will  drop  out  and  get  a  job, 
or  worse.    You  don't  think  this  Is  true? 

THE  WITNESS:    Well,  sir- 

THE  COURT:    I  mean,  psychologically,  the  school  Is 
taking  over  for  the  family  in  many  instances.    It  has  to. 
I  know  this  is  abhorrent  to  all  of  you.    You  just  disre-* 
gard  it  all  as  paternalism.    But  you  can't.    I  mean, 
this  is  the  fact  of  life.    The  church  has  fallen  down 
somewhat.    The  family  has  collapsed,  and  there  is  not 
much  left.    And  a  kid  has  to  relate  to  something,  to  an 
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Institution,  and  to  people  doesn't  he?   Where  is 
this  substitute?   So,  you  say  there  is  no  psychological 
foundation  for  this?   There  is  no  foundation  in  ex- 
perience?  That  you  can  just  substitute  this  competi- 
tive atmosphere?   And  this  impersonal  competitive 
atmosphere  of  the  integrated  school  and  let  him  sink 
or  swim? 

[625]   THE  WITNESS:    I  think  the  idea  of  competi- 
tion in  the  integrated  school  has  been  overemphasized. 
That  element  is  there.    What  I  think  may  be  emphasized 
more  than  anything  else  is  the  fact  that  the  integrated 
school  by  itself  represents  an  acceptance  of  other 
cultural  groups  because  they  are  mixed  together,  because 
they  are  living  together,  working  together  towards 
essentially  the  same  goals.    When  students  are  separated 
in  different  schools,  as  they  are  in  Denver  Public 
Schools— 

THE  COURT:    Well,  that's  a  different  matter.  We're 
not  talking  about  this. 

THE  WITNESS:    Well,  I  thought  you  were— 

THE  COURT:    Well.  Tm  talking  about—  We're  not 
debating  whether  it's  valuable  to  have  them  in  an  atmos- 
phere that  is  integrated.    What  I'm  questioning  is  your 
statement  that  the  integrated  setting  can  be  just  a 
substitute  for  everything  else  that  we  have  ever  learned. 

THE  WITNESS:    I  wouldn't  say  that,  sir, 

THE  COURT:  Well,  that  is  what's  implied  here.  That 
this  is  a  cure-all . 

THE  WITNESS:    It  can  help. 

THE  COURT:    It  can  help? 

THE  WITNESS:  Yes, 

THE  COURT:    That's  all  you're  saying? 
THE  WITNESS:    That's  all, 

[626]  MR.  GREINER;    May  I  proceed,  Your  Honor?^^ 
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Here  the  Court  takes  it  upon  itself  to  function  as  a  social 
science  and  education  authority  and  second-gjess  the  expert  testimony  being 
offered.    The  judge's  role  as  "expert"  is  accented  strongly  by  the  complete 
absence  of  any  evidence  from  witnesses  for  the  defense.    That  the  Innovative 
programs  they  had  instituted  to  date  and  which  they  proposed  to  Incorporate 
into  their  remedy  for  unequal  educational  opportunity  had  any  effect  on 
academic  achievement.    Doyle  was  not  selecting  from  the  conflicting  findings 
of  two  witnesses.    Nor  was  he  advancing  his  own  opinion  to  fill  an  informa- 
tive vacuum.    Instead,  he  flew  directly  in  the  face  of  the  unequivocally- 
stated  opinion  of  a  highly  qualified  witness. 

Doyle's  opinion  on  the  subject  had  a  lot  to  do  with  the  shape  of 
the  remedy  he  adopted.    Plans  of  both  plaintiffs  and  defendants  v;ere  judged 
to  be  unsatisfactory. 

Plaintiffs,  with  the  assistance  of  Dr.  O'Reilly  actually  formulated 
four  different  plans.    One  of  them  suggested  the  cross-transfer  of  students; 
another,  the  transfer  of  a  complete  section  (several  grades)  of  a  schools 
student  body  between  the  12  minority  elementary  schools  and  17  to  19  Anglo 
schools.    The  other  two  plans  called  for  similar  transfers  involving  22 
minority  elementary  schools  and  28  to  31  predominantly  Anglo  elementary 
schools.    (These  incidently  now  numbered  17,    Two  elementary  schools— 
Smedley  and  Elleria  had  been  overlooked  at  the  trial  on  the  merits  but 
were  subsequently  found  to  conform  to  the  standard  of  70%  black  or  Hispano 
enrollment.)   The  other  plans  applied  the  same  basic  strategies  for  the 
desegregation  of  the  10  additional  schools  which  would  be  included  under 
the  broader  standard  advocated  by  plaintiffs. 
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The  second  component  of  the  plaintiffs'  proposals  pertained  to 
junior  and  senior  high  schools.    One  suggestion  called  for  busing  the  1,038 
students  attending  Thomas  Jefferson  Junior  High  and  John  F.  Kennedy  Senior 
High  to  Cole.    Black  students  already  being  bused  to  Cole  from  the  Garden 
Place  Housing  Project  would  be  transferred  to  Thomas  Jefferson  and  Kennedy. 
The  Anglo  students  who  would  be  bused  under  this  plan  were  already  being 
bused  from  sections  of  the  city  that  had  overcrowded  schools  or  where  junior 
high  schools  had  not  yet  been  built.    The  second  suggestion  of  the  plaintiffs 
for  desegregation  of  junior  and  senior  high  schools  would  have  added  three 
junior  highs  to  the  list  of  schools  plaintiffs  contended  should  be  con- 
sidered minority  schools. 

Another  pair  of  suggestions  were  formulated  specifically  for  New 
Manual  High  School  located  in  the  old  part  of  Denver  in  a  neighborhood 
traditionally  black  but  now  conta-^ning  a  substantial  Mispano  population  as 
well.    The  first  suggestion  would  have  moved  Manual's  attendance  boundaries 
southward  to  create  a  desegregated  attendance  zone.    As  a  result  of  this 
change  some  black  and  Hispano  students  would  be  redistributed  to  North  and 
East  High  Schools;  Anglo  students  formerly  attending  South  and  East  High 
Schools  would  then  be  within  Manual's  new  boundaries.    The  other  option 
with  respect  to  Manual  was  to  turn  it  into  a  "magnet"  school  offering  special 
educational  programs  designed  to  attract  students  from  all  over  the  city. 
Transportation  was  to  be  provided  by  the  school  district. 

The  plaintiffs'  final  proposals  called  for  compensatory  education 
of  minority  students,  in-service  training  of  teachers,  special  orientations 
for  staff  and  faculty  and  the  employment  of  teacher  aides. 


794 


60 


The  school  board's  proposed  "Quality  Education  Plan''  formulated 
by  ^^P^^rintendent  Gilberts,  included  several  features  for  improving  educa- 
tional quality:    upgraded  in-service  training  for  teachers;  establishment 
of  thr^Q  major  elementary  school  complexes  involving  some  of  the  17  Court- 
designatQd  minority  schools,    (The  complexes  would  be  based  on  the  original 
5uggestiQ,^3  incorporated  by  Gilberts  in  his  October*  1968  proposal  for 
''Planning  Quality  Education")}  expansion  of  early  childhood  education 
(Headsta)r>t  and-Follow  Through)  for  students  from  disadvantaged  neighborhoods; 
implementation  at  Fairview  Elementary  School  and  Baker  and  Cole  Junior  High 
Schools      special  programs  funded  through  the  Educational  Achievement  Act 
of  Colorado  (Senate  Bill  174);  development  of  innovative  instructional 
programs  I'nyolving  cultural  arts,  student  and  teacher  exchanges  and  summer, 
^fter-school  and  vocational-technical  education  programs;  increased  counsel- 
ing efforts;  hiring  of  teacher  aides  and  recruitment  of  volunteers  to  assist 
v^/ith  teaching  and  clerical  duties  at  minority  schools;  higher  salaries  for 
an  ^^tended  work  year,  reduction  of  class' size  and  better  equipment  and 
iHstructiQ^^]  materials  were  proposed  to  eliminate  the  high  rates  of 
teacher  turnover  at  the  minority  schools. 

A  final  component  of  the  school  board^s  plan  called  for  a  broaden- 
ing of  their  voluntary  open  enrollment  plan  such  that  transportation  and 
$pace  at       receiving  school  would  be  provided  at  school  district  expense 
for  any  voluntary  transfers  that  would  improve  racial  balance. 

The  Court  concluded  that  none  of  the  plans  are  wholly  suitable  and 
that  a  carefully  tailored  plan  consisting  of  parts  of  the  submitted  ideas 
jhould  be  adopted,    in  his  opinion  of  March  21st  Doyle  had  indicated  his 
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reluctance  to  impose  mandatory  transportation  as  part  of  a  remedy  (313 

Supp.   at  84).    His  main  objection  to  the  plaintiffs'  proposals  was 

that  they  laid  too  much  emphasis  on  transportation.    If  one  of  the  more 
modest  of  the  plaintiffs'  plans  were  adopted  (Involving  only  the  Court- 
designated  schools)  over  11,000  elementary  school  children  alone  would  be 
bused  on  an  average  one-way  distance  of  613  miles.    If  the  broader  sug- 
gestions were  adopted  the  number  of  elementary  school  transferees  would 

•  double  and  busing  distances  would  increase  by  some  indeterminant  but  large 
59 

amount.      Plaintiffs  did  not  formulate  the  kind  of  detailed  compensatory 
education  programs  outlined  by  defendants.    They  relied  more  on  the 
imputed  educational  benefits  of  desegregation  per  se.    Doyle  did  not  dis- 
pute the  importance  of  integration  in  raising  academic  achievement  but 
called  for  more  time  to  bring  it  about.    He  also  declined  to  specify  the 
methods  to  be  used,  giving  the  school  board  an  opportunity  to  minimize 
the  need  for  compulsory  busing. 

As  the  opinions  expres$ed  in  the  transcript  predict,  Doyle 
placed  heavy  stress  on  compensatory  education  in  his  remedy. 

Desegregation  in  and  of  itself  cannot  achieve  the 
objective  of  improving  the  quality  of  the  education 
in  schools.    It  must  be  carried  out  in  an  atmosphere 
of  comprehensive  education  and  preparation  of 
teachers,  pupils,  parents  and  the  community.  It 
also  must  be  coupled  with  an  intense  and  massive 
compensatory  education  program  for  the  students 
if  it  is  to  be  successful.    (313  F.  Supp.  90  at  97)  • 

In  the  final  decree  and  judgment  of  June  11,  1970,  the  Court 
ordered  that  10  nondesegregati ve  strategies  be  implemented  to  increase 
educational  opportunity.    All  except  the  last—Spanish  language  instruction- 
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had  been  included  in  the  defendants*  plan.    The  Court  also  adopted  the 
school  board's  voluntary  open  enrollment  plan  as  an  interim  desegregation 
measure  for  one  year.    As  of  September,  1971,  7  of  the  14  Court-designated 
schools  were  to  be  desegregated  such  that  the  Anglo  student  population 
exceeded  50%.    The  remaining  seven  schools  were  ordered  desegregated  as 
of  September,  1972.    Baker  Junior  High  School  was  to  be  completely  desegre- 
gated by  September,  1972  as  well.    At  the  option  of  the  school  board  Cole 
could  be  desegregated  along  the  lines  established  for  Baker.  Alternatively, 
the  board  could  maintain  it  as  an  open  school  with  special  programs  to  be 
ready  for  the  Fall  of  1971.    Manual  High  School  was  to  be  an  open  school 
"...for  the  continuation  and  expansion  of  the  vocational  and  pre-professional 
training  programs  which  have  been  instituted  by  the  Principal,  the  faculty 
and  staff.    If  this  program  develops  and  transforms  Manual  to  an  outstand- 
ing institution  capable  of  attracting  and  accommodating  students  from  the 
entire  City,  an  integration  program  would  be  superfluous."    (313  F.  Supp  90 
at  99). 

The  final  provisions  of  the  June  11  decree  called  for  an  intensive 
program  of  education  within  the  community,  teaching  staff  and  administration 
orienting  teachers  in  the  field  of  minority  cultures,  and  how  effectively  to 
deal  with  minority  children  in  an  integrated  environment  and  educating  the 
community  as  to  the  educational  benefits  and  values  to  be  derived  from 
desegregation  and  integration. 

Doyle  felt  that  the  school  district  administration  was  best  equipped 
to  devise  the  system  of  redistricting  and  transportation  necessary  to  meet  the 
requirements  of  the  order.    As  a  consequence,  the  order  did  not  detail  any 
methods  for  implementation.    Mandatory  transportation  was  to  be  avoided  "to 
the  extent  possible."    The  Court  retained  jurisdiction  to  review  the  final 
details  and  supervise  implementation. 
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IV.    The  Supreme  Court  Decision  and  Preceeding  Litigation 

Both  parties  Immediately  appealed  the  final  decree  and  judgment 
to  the  10th  Circuit  Court  of  Appeal.    Defendant's  Notice  of  Appeal  was 
filed  on  June  16,  1970,  and  plaintiff's  Notice  of  Cross  Appeal  was  filed 
on  the  24th.    The  school  board  also  filed  a  motion  for  stay  of  order  pend-* 
ing  appeal  which  was  denied  on  July  28th,  1970.    Simultaneous  briefs  were 
filed  on  August  11,  reply  brief  on  August  17.    The  matter  was  fully  argued 
the  next  day. 

Defendants  appellants  contested  the  conclusions  and  findings  of 
the  District  Court  that:    1)  de  jure  segregation  existed  in  northeaast  Denver 
2)  that  rescinding  Resolutions  1520,  1524  and  1531  was  In  itself  an  act  of 
de  jure  segregation;  secondly,  they  denied  that  equal  educational  opportunity 
was  being  withheld  in  the  Court-designated  core  city  schools  earmarked  for 
relief  under  the  District  Court's  final  decree  of  June  il. 

Plaintiffs  cross-appellants  appealed  four  aspects  of  the  final 

judgment: 

1.  The  Court's  failure  to  grant  relief  to  those 
schools  whose  combined  Negro  and  Hispano  enrollment  was 
in  excess  of  70%; 

2.  The  Court's  failure  to  find  that  the  attendance 
area  boundaries  of  certain  schools  were  intentionally 
gerrymandered  to  isolate  and  confine  Negro  and  Hispano 
children  and  that  such  acts  constitute  de  jure  segregation; 

3.  The  Court's  failure  to  find  that  the  neighborhood 
school  system  is  unconstitutional  where  It  In  fact  produces 
segregated  schools,  regardless  of  the  intent  of  the  Board; 

4.  The  Court's  failure  to  require  that  all  desegre- 
gation  and  integration  be  accomplished  by  September,  1971. 
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The  Circuit  Court  took  the  appeals  under  advisement,  indicating 
it  wouldn't  rule  on  the  case  until  the  Supreme  Court  ruled  on  ,the  Charlotte- 
Mecklenberg  cases, 

In  January  there  were  hearings  before  the  District  Court  regarding 
plans  being  formulated  for  the  portion  of  the  order  to  be  implemented  by 
September  1971. 

Cn  February  27  the  deadline  for  applying  for  $647,000  in  school  de- 
segregation aid  under  ESAA  was  allowed  to  expire.    The  "antlbusing"  school 
board  majority  carried  a  resolution  in  December  to  postpone  the  filing  for 
funds  until  after  the  10th  Circuit  Court  ruled  on  the  appeals  and  cross- 
appeals,    A  group  of  Denver  residents  as  well  as  the  board  minority 
attempted  unsuccessfully  to  get  the  board  to  reconsider  its  decision  and  apply 
for  an  extension  of  the  deadline.    The  majority  gavea  number  of  reasons  for 
not  seeking  the  federal  aid.    Primary  among  them  was  the  conviction  that 
the  assistance  program  would  require  action  beyond  anything  ordered  by  the 
District  Court  and  that  the  implementation  of  another  program  would  simply 
add  to  the  disruption  and  confusion  already  resulting  from  the  court 
orders. 

The  school  board  filed  a  motion  for  stay  of  all  judgments  which 

was  granted  on  March  2,  1971.    Meanwhile,  Superintendent  Howard  Johnson 

(who  replaced  Gilberts  in  August  1970  and  was  generally  regarded  as  a  "yes 
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man"  for  the  racist  school  bo?,rd  by  the  minority  community)     and  his  staff 

continued  to  develop  plans  for  complying  wtth  the  District  Court  order. 

Six  alternative  plans  involving  up  to  39,000  elementary  pupils  and  41 

schools  were  detailed  at  a  meeting  on  March  17.    In  addition,  plans  for 

the  desegregation  of  Baker  Junion  High  School  and  the  creation  of  a  Cole- 
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Manual  magnet  school  complex  were  outlined. 
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The  school  board   next  filed  a  motion  for  stay  of  all  preparations 

for  Implementation  of  the  plans  ordered  by  the  District  Court  in  its  final 

decree.    The  board  cited  the  long  delays  in  the  Appeal  Court  ruling  on  the 

appeals  and  cross-appeals.    The  Circuit  Court  acquiesced  and  granted  the 

stay  on  March  26.    On  the  28th,  attorney5  for  the  plaintiffs  filed  a  motion 

with  the  Supreme  Court  to  vacate  the  stay.    On  April  26  the  Supreme  Court 

did  so  after  announcing  its  ruling  on  the  combined  Swann  vs.  Charlotte- 

'  Mecklenberg  cases.    The  next  day,  April  27,  the  school  board  voted  by  its 

usual  4-3  margin  to  file  yet  another  motion  for  stay.    But  the  motion  was 
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apparently  not  filed. 

Predictably,  the  school  board  selected  "Plan  B"  from  the  six 
options  developed  by  the  administration  to  present  to  Doyle*s  court.  "B" 
would  have  involved  the  smallest  number  of  children  and  elementary  schools 
of  the  six  plans.    The  plaintiffs  meanwhile  were  preparing  their  own  plans 
which  were  essentially  revisions  of  the  school  board  suggestions.  Repre- 
sentatives of  the  plaintiffs  met  with  the  board's  integration  steering 
conmittee  in  an  attempt  to  agree  on  a  joint  plan  to  present  to  the  Court. 
No  agreement  was  worked  out,  however, and  the  plaintiffs  argued  for 
adoption  of  a  revised  version  of  "Plan  c*'  —  the  most  stringent  of  the 
board's  plans      at  the  May  14  District  Court  hearings. 

Judge  Doyle  selected  many  of  the  features  of  the  plaintiffs' 
recommendations.    As  their  version  of  Plan  C  suggested,  Asbury  Elementary 
School  was  included  in  order  to  eliminate  the  need  to  put  several  of  the 
other  schools  involved  on  a  double  session.    The  faculty  of  Cole  had  voted 
not  to  have  Cole  turned  into  a  magnet  school  but  to  have  it  desegregated 
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instead.    Plaintiffs  concurred  with  this  proposal  arguing  that  it  wouldn't 

be  able  to  attract  students  from  throughout  Denver.    Doyle  felt  that,  having 

given  the  board  the  option  of  making  Cole  a  magnet  school  in  his  1970  order, 

he  could  not  now  withdraw  it.    He  therefore  approved  the  board's  plan  for 

the  Cole-Manual  magnet  school  complex.    The  "weakness"  of  the  pUn  according 

to  Doyle,  was  that:    "It  doesn't  call  for  the  transfer  of  a  substantial 

number  of  pupils  from  the  predominantly  Anglo  elementary  schools  Into  the 

minority  schools.    However,  it's  my  judgment  that  the  school  board  should 

have  some  discretion  in  determining  how  the  Integration  Is  to  be  accomplished, 

As  a  result  of  the  approved  mandatory  transfers,  Anglo  enrollments  in  the 

elementary  schools  to  be  desegregated  by  September,  1971,  would  be  between 

68 

51%  and  58%.    Kindergarten  pupils  were  not    involved  in  the  plan. 

On  Jbne  11th  the  Appeal  Court  issued  its  opinion  and  judgment 
regarding  the  appeals  and  cross-appeals.    With  respect  to  the  first  portion 
of  the  appellants*  first  argument      that  there  had  been  no  de  jure  segrega- 
tion of  the  Park  Hill    Schools,  the  Appeal  Court  upheld  the  lower  court 
ruling  unequivocally: 

[13]   When  a  community  experiences  a  steady  and 
ascertainable  expansion  of  Negro  population  resulting 
in  a  new  and  larger  "Negro  community",  the  school 
board  must  exercise  extreme  caution  and  diligence  to 
prevent  racial  isolation  in  those  schools.    When  new 
buildings  are  built,  new  classrooms  added,  attendance 
areas  drawn,  and  teachers  assigned,  the  board  must 
guard  against  any  acts  which  reflect  anything  less 
than  absolutely  neutral  criteria  for  making  the 
decisions.    The  facts  as  outlined  above  simply  do 
not  mirror  the  kind  of  impartiality  imposed  upon  a 
board  which  adheres  to  a  neighborhood  school  plan. 
Cf.  Downs  V.  Board  of  Education  of  Kansas  City^  supra. 


801 


67 


In  Sum,  there  Is  ample  evidence  In  the  record  to  sus- 
tain the  trial  court's  findings  that  race  was  made  the 
basis  for  school  districting  with  the  purpose  and 
effect  of  producing  substantially  segregated  schools 
1n  the  Park  Hill  area.    (445  F,2d  990  at  l002) 

As  to  the  second  portion,  whether  the  reclslon  of  the  three  famous 
resolutions  was  In  Itself  an  act  of  de  Jure  segregation,  the  Appeal  Court 
merely  concluded  that  the  District  Court  was  within  the  bounds  of  Us  dis- 
cretionary power  to  order  readoptlon  of  the  resolutions  once  It  had  ascertained 
the  existence  of  a  Constitutional  violation.    The  Court  then  addressed  the 
question  of  unequal  educational  opportunity  In  the  ere  city  schools.  It 
held  that  the  single  Input  factor  —  teacher  experience  -  was  Insufficient 
to  support  a  finding  that  Inferior  education  was  being  offered.    It  also 
rejected  the  output  criteria  cited  by  the  lower  court  -  test  scores  and 
dropout  rates  —  arguing  that  even  a  completely  Integrated  setting  wouldn't 
alone  resolve  those  problems.    (445  F.2d  990  at  1004}    (This,  Incidentally, 
strikes  me  as  a  misrepresentation  of  the  District  Court's  real  contention 
which  was  that  an  integrated  environment  could  prevent  those_.problems  from 
arising  In  the  first  place.)   The  Appeal  Court  also  addressed  the  theory 
that  segregation  per  se,  regardless  of  cause,  results  In  unequal  educa- 
tional opportunity. 


It  was  recognized  that  the  law  In  this  Circuit 
Is  that  a  neighborhood  school  policy  is  constitutionally 
acceptable,  even  though  it  results  in  racially  concen-  • 
trated  schools,  provided  the  plan  is  not  used  as  a  veil 
to  further  perpetuate  racial  discrimination.    313  F.Supp. 
at  71.    In  the  course  of  explicating  this  rule  and  hold- 
ing that  the  core  area  school  policy  was  constitutionally 
maintained,  the  trial  court  rejected  the  notion  that  a 
neighborhood  school  system  is  unconstitutional  If  It 
produces  segregation  in  fact.    However,  then.  In  tf-e 
final  analysis,  the  finding  that  an  unequal  educational 
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opportunity  exists  In  the  designated  core  schools 
ftpist  rest  squarely  on  the  premise  that  Denver's 
neighborhood  school  policy  Is  violative  of  the 
Fourteenth  Amendment  because  It  permits  segregation 
In  fact.    This  undermines  our  holdings  In  the  Tulsa, 
Downs  and  Dowel  1  cases  and  cannot  be  accepted  under 
the  existing  law  of  this  Circuit.    (445  F,2d  990  at  1004) 

In  this  respect  It  overturned  the  lower  court  ruling.    In  all 
other  regards  the  District  Court  ruling  was  upheld. 

The  Circuit  Court  made  much  of  the  passage  of  Resolution  1562 
by  the  newly-elected  school  board  (445  F,2d  990  at  1005).    This  resolution 
called  for  the  superintendent  and  his  staff  to  devise  a  plan  for  the  rais- 
ing of  educational  quality  In  the  Court-designated  schools  regardless  of 
the  outcome  of  the  litigation.    The  Importance  attributed  to  this  resolu- 
by  the  Court  Is  difficult  to  understand  since  It  was  passed  by  a 
unanimously  antibusing  board.    The  terms  of  Vo^^^hees,  Amesse,  and  Noel  had 
expired  and  the  three  new  members  who  replaced  them  had  run  on  an 
emphatically  antibusing  platform. 

Late  In  June  the  plaintiffs  filed  a  supplemental  plan  for  Hallett 
and  Stedman  Elementary  Schools  In  Northeast  Denver.    They  argued  that  although 
Hallett  and  Stedman  were  among  the  schools  found  to  be  de  jure  segregated 
there  had  been  no  plans  to  integrate  them  under  the  three  rescinded  resolu- 
tions.   The  relief  ordered  by  Doyle,  therefore  did  not  extend  to  them.^^ 
The  District  Court  disclaimed  jurisdiction  regarding  the  Hallett-Stedman 
request.    Plaintiffs  then  filed  a  motion  for  clarification  of  jurisdiction 
with  the  10th  Circuit  Court. In  August  the  motion  was  granted  and  the 
appeal  court  remanded  the  Hallett-Stedman  issue  to  the  lower  court,  also 
conflnning  In  its  opinion  that  the  two  schools  were,  in  fact,  Illegally 
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segregateH,    There  were  hearings  on  plans  early  In  September.    On  the  8th, 
Doyle  ordered  that  the  schools  be  Integrated  by  November  Ist,^^  Although 
Doyle  had  been  appointed  to  the  10th  Circuit  Court  of  Appeal  during  the 
Summer  of  1971  he  continued  to  hear  all  U.S.  District  Court  actions  In  the 
lawsuit.    He  did  not  participate  In  Appellate  Court  rulings  in  the  case.^^ 

The  school  board  had  contended  that  desegregating  the  schools  mid- 
semester  would  be  disruptive.    When  Doyle  set  the  November  deadline  they 
planned  an  appeal  to  the  10th  Circuit  Court.    In  one  of  the  only  instances 
of  negotiated  compromise  between  the  litigants  In  the  many  years  of  pro- 
ceedings, attorneys  from  both  sides  reached  an  understanding  whereby 
defendants  agreed  not  to  file  their  appeal  and  to  incorporate  some  minor 
revisions  of  the  Court's  plan  at  the  behest  of  the  plaintiffs.    In  return, 
plaintiffs  agreed  to  extend  their  deadline  until  January  30  so  that  the 

plan  could  be  implemented  during  the  semester  break.    Doyle  sanctioned 

73 

this  new  arrangement. 

According  to  principles  on  both  sides  of  the  dispute,  Doyle  would 
have  welcomed  more  such  negotiated  settlements  had  they  been  in  the  offing. 
As  it  wa'^,  however,  the  issue  never  came  up.    The  dispute  was  generally  very 
emotional  and  was  characterized  by  one  of  the  attorneys  as  "all-out  warfare". 
In  addition  to  the  resentment  felt  on  both  sides,  recalcitrance  was  rein- 
forced by  the  school  board's  antibusing  mandate.    To  compromise,  or  to  be 
perceived  to  compromise,  with  the  "probusers"  could  have  adverse  political 
consequences.    Negotiation  on  the  Hallett-Stedman  question  was  possible 
because  there  were  no  substantive  issues  involved.    In  canceling  the 
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appeal,  needless  work  for  both  sides  was  avoided. 
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Shortly  afterwards  plaintiffs  petitioned  for  a  writ  of  certiorari 
before  the  U.S.  Supreme  Court  and  defendants  responded  by  filing  a  cross 
petition.    Plaintiffs'  petition  for  certiorari  was  granted  In  April,  1972. 
In  May  they  filed  their  briefs  and  the  case  was  argued  on  October  12,  1972.^' 
The  Legal  Defense  Fund  of  the  NAACP  played  an  important  role  In  the  Supreme 
Court  litigation.    James  Nabrit  III  of  the  Legal  Defense  Fund  (lDF)  lent  his 
services  to  Gordon  Grelner  In  writing  the  writ  of  certiorari.  He  and  Mr. 
Grelner  also  argued  the  case  before  the  Court.    Mr.  Ris,  the  special  trial 
attorney  who  had  been  hired  by  the  defendants  before  the  trial  on  the 

merits  and  who  had  continued  to  serve  as  defendants'  main  courtroom  counsel, 

7ft 

argued  for  the  school  board. 

The  Supreme  Court  decision  delivered  by  Justice  Brennan  was  handed 
down  on  June  21,  1973.    That  date  marked  a  major  victory  for  the  plaintiffs. 
First,  the  Court  ruled  that  blacks  and  Hispanos  suffer  such  similar  kinds 
of  discriminatory  treatment  that  it  was  an  error  not  to  use  a  standard  of 
combined  black  and  Hispano  enrollments  in  defining  "segregated  schools". 
This  ruling  alone  significantly  increased  the  permissible  scope  of  the 
remedy.    Next,  the  Supreme  Court  determined  that  plaintiffs  had  been  labor- 
ing under  too  heavy  a  burden  of  proof  in  having  to  demonstrate  segregative 
activity  at  each  school  separately  in  order  to  justify  relief  for  that 
school.    Once  it  had  been  shown  that  the  School  Board  had  illegally  segre- 
gated a  substantial  portion  of  the  school  system  (Park  Hill)  ",..  it  is 
only  common  sense  to  conclude  that  there  exists  a  predicate  for  the 
existence  of  a  dual  school  system  (37  L.  Ed.  2d  548  at  559).    Brennan  went 
on  to  clarify  the  exact  nature  of  the  burden  of  proof  that  had  now  been 
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shifted  to  defendants'  shoulders.    The  school  board  must  be  able  to 

to  support  a  finding  that  segregative  Intent  was  not  among  the  factors 
that  motivated  school  board  action  (37  L,Ed,  ?.d  at  564) • 

The  case  was  remanded  to  the  District  Court  with  an  outline  of  the 
duties  the  lower  court  was  to  perform: 

1.  "Afford  respondent  school  board  the  opportunity  to  prove  its 
contention  that  the  Park  Hills  area  Is  a  separate,  Identifiable  and  unrelated 
section  of  the  school  district  that  should  be  treated  as  isolated  from  the 
rest  of  the  district.'*    (L.Ed.  2d  at  566). 

2.  If  the  school  board  was  unable  to  prove  this  contention,  the 
district  court  was  to  determine  whether  the  segregative  acts  carried  out  in 
the  Park  Hill  schools  constituted  the  entire  school  system  dual  in  which 
case  the  school  board  would  have  an  "...affirmative  duty  to  desegregate  the 
entire  system  'root  and  branch'"".    (37  L.Ed,  at  566) 

3.  If  the  school  board  succeeded  in  proving  that  the  Denver 

School  System  was  not  dual,  it  was  to  be  given  the  opportunity  to  rebut 

plaintiffs'  prima  facie  case  of  de  jure  segregation  in  the  core-city  schools. 

In  July  defendants  filed  a  motion  for  clarification  and  rehearing 

79 

by  the  Supreme  Court  which  was  denied. 

Doyle  conferred  with  the  litigants  in  August  to  decide  on  the 

issues  to  be  heard  and  the  scope  of  the  argument.    A  pretrial  conference  was 

held  in  October  and  hearings  on  the  issues  were  held  for  three  days  beginning 
80 

on  December  4th.      The  question  before  the  Court  was  the  first  set  forth 
by  the  Supreme  Court— whether  the  acts  of  de  jure  segregation  found  in  the 
Park  Hill  schools  constituted  the  Denver  School  District  a  dual  system, 
or  whether  Park  Hill  could  be  shown,  by  reason  of  geographical  structure 
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or  natural  boundarlesi  to  be  a  separate  part  of  the  system. 

On  December  11  the  District  Court  issued  its  mcmoranduin  and  opinion. 
It  noted  that  defendants  conceded  the  point  that  Park  Hill  was  not  a  geo* 
graphically  isolated  portion  of  the  district.    It  then  concurred  with 
evidence  proffered  by  plaintiffs  that  Park  Hill  was  not  different  from  areas 
adjacent  to  it  in  terms  of  social  or  spatial  characteristics  or  provision 
of  municipal  services.    Finally,  it  affirmed  that  there  must  of  necessity 
be  a  relationship  between  racial  concentration  on  one  part  of  Denver  and 
racial  concentrations  in  other  parts:    *7he  essential  interplay  between  in- 
tentional segregation  in  one  area  and  the  condition  in  other  areas  was  noted. 
It  was  recognized  that  the  concentration  of  minority  groups  in  one  area 
will  of  nocessity  promote  or  maintain  Anglo  concentrations  in  others." 
(368  F.Supp.  207  at  210)    It  thus  concluded  that,  given  the  Supreme  Court's 
recent  ruling,  the  Denver  School  District  was  a  dual  system. 
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V.   Remedy  Framing  Subsequent  to  the  Supreme  Court  Decision 

On  December  17,  the  Court  Issued  a  memorandum  to  both  parties 
requesting  the  submission  of  plans  for  the  desegregation  of  tne  entire 
school  system.    These  plans  were  to  be  submitted  by  January  21,  1974,  i^^^ 
sequently  extended  to  January  25, 

On  January  22  the  Denver  Board  of  Education  adopted  a  school 
segregation  plan  drawn  up  by  Superintendent  Kishkunas  and  his  seven-.per5^^ 
task  force.    The  Inch  thick  document--"A  Plan  for  Expanding  Educational 
Opportunity  in  the  Denver  Public  Schools'*"devoted  far  more  space  to  pr^*" 
senting  strategies  for  improving  educational  quality  than  to  desegregate 
per  se.    The  plan's  main  features  were: 

1.  The  closing  of  eleven  elementary  schools  and  one  Junior  hi^^ 
and  the  reassignment  of  their  pupils  to  other  schools.    Most  of  these  eK^^ 
schools  were  of  predominantly  minority  student  bodies.    These  closin^jS  W^^^^ 
have  resulted  in  the  busing  of  4165  students. 

2.  Creation  of  four  elementary  and  one  Junior  high  enrichment 
center.    At  these  centers  pupils  from  pairs  or  clusters  of  Anglo  and 
minority  schools  would  receive  a  taste  of  integration  and  of  special  edu^'^' 
tional  programs  for  half-day  sessions  for  three  weeks  per  semester. 

3.  Creation  of  an  "open"  elementary  school.  Its  less  structuf^^ 
educational  setting  was  expected  to  attract  an  integrated  student  body  f^^^ 
all  over  Denver. 

4.  Teacher  assignments^  to  insure  a  desegregated  faculty  of  at 

least  52  black  and  Z%  Hispano  at  each  school. 
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5,  Increased  encouragement  for  more  students  to  use  the  voluntary 
^pen  enrol  Indent  (VOE)  transfer  program, 

6,  Phasing  out  of  36  mobile  classrooms  located  at  various  schools, 
pesultant  boundary  changes  at  a  few  schools  could  slightly  improve  their 
f^^^^^  Compositions. 

7,  A  junior  high  which  would  serve  as  an  ''enrichment  center"  on 
possibly  ^j^g  ^^j^g  i^^g^.g  35  ^j^g  elementary  school  enrichment  centers. 

No  plans  at  all  v/ere  made  to   desegregate  at  the  junior  and  senior 

^I'gh  school  levels.    The  percentage  guidelines  adopted  by  the  board  in 

jeterminipg  desegregation  were  an  Anglo  enrollment  of  between  25%  and  75%. 

py  this  standard  53  schools  were  deemed  already  integrated.    But  the  school 

(joard  pi^p  g^g^  propose  to  apply  this  rather  lenient  standard  to 
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l3  P^^^oniinantTy  minority  schools  (less  than  25%  Anglo  enrollment). 

The  next  day,  January  23rd,  plaintiffs  filed  their  plan  calling 
for  Pairing  and  clustering  of  elementary  schools.    Student  reassignments 
^fider  the  ppgyTous  court  order  (June  11  ,  1970)  would  be  discontinued  in 
f^yo^  of  a  single,  comprehensive  plan  for  the  entire  district.    This  plan 
incorporated  the  following  features: 

1.  Reassignments  would  affect  Anglo  and  minority  children  in 
gqual  numbers.    The  effect  between  black  and  Hispano  students  would  be 
proportional. 

2.  Kindergarten  and  special  education  children  would  remain  in 
^fie  schooi3      which  they  were  currently  assigned^ 

3,  VOE  at  the  elementary  level  would  be  discontinued. 

4,  Pairing  and  clustering  of  schools  would  be  based  on  existing 
glementary  school  boundaries, 
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5.  Each  school  In  a  pair  or  cluster  would  have  only  a  portion  of 
the  elementary  school  grades.    The  grades  were  to  be  divided  up  In  different 
ways  for  different  schools.    Some  schools,  for  example,  would  have  had  only 
grades  1-3  or  4-6  or  5-6. 

6.  Continuity  in  student  relationships  would  have  been  maintained 
through  junior  high  as  classes,  once  assembled,  would  not  be  divided  up  again. 

7.  Junior  and  senior  high  schools  would  be  desegregated  as  the 
.  integrated  classes  fed  into  the  upper  schools. 

8.  Junior  and  senior  high  boundaries  were  redrawn  to  reflect  the 
pairings  and  clusterings. 

9.  The  plan  also  called  for  increased  employment  of  minority  aids, 
student  teachers,  parents  and  teacher  assistants,  community  education  efforts, 
an  intensive  training  program  for  teachers  in  human  relations,  minority 
history  and  culture  classes,  and  disciplinary  fairness. 

Plaintiffs'  plan  would  have  Involved  the  additional  transportation 
of  approximately  20,000  students. °^ 

This  plan  was  devised  by  Dr.  Michael  J.  Stolee,  Associate  Dean  and 
Professor  at  the  University  of  Maine  School  of  Education,    Since  August, 
Dr.  Stolee  had  been  working  with  the  plaintiffs'  attorneys  and  familiarizing 
himself  with.the  particulars  of  the  Denver  situation. 

Plaintiffs  also  endorsed  the  so-called  "Cardenas  Plan".  This 
plan  was  formulated  by  Dr,  Jose  Cardenas  on  behalf  of  intorvenors.  Congress 
of  Hispanic  Educators  (CHE)  and  called  for  a  bilingual/blcultural  program 
designed  to  meet  the  particular  educational  needs  of  Denver's  Hispano 
children. 
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The  hearings  began  on  February  19  and  lasted  about  three  weeks. 
Doyle  played  a  very  active  role  throughout— mastering  the  enormous  amount 
of  data  presented  and  trying  to  understand  their  implications  in  terms  of 
the  overall  workability  of  the  proposed  plans.    The  proceedings  were 
complicated  by  the  participation  of  five  separate  intervenors.    These  in- 
cluded CHE,  Citizens  Association  for  Neighborhood  Schools  (CANS),  and  other 
citizens  who  were  concerned  about  the  effects  on  their  neighborhoods  of  the 
school  closings  included  in  the  school  board's  plan,  and  about  their  continued 
opportunity  to  affect  into  decisions  affecting  their  children's  educations. 
According  to  one  attorney,  with  the  exception  of  CHE,  none  of  the  intervenors 
had  a  significant  effect  on  the  outcome  of  the  proceedings.^^   They  entered 
-too  late  in  the  game  to  thoroughly  understand  the  issues.    They  tended  not 
to  be  well  prepared  and  Doyle  generally  didn'tpay  thorn  much  attention.  He 
was,  however,  very  liberal  in  admitting  intervenors.    This  was  in  keeping 
both  with  general  10th  Circuit  precedent  and  with  the  Judge's  desire  to 
hear  a  broad  range  of  citizen  viewpoints.    His  civility  in  these  matters 
reached  its  greatest  heights  during  the  third  day  of  the  hearings. 

Mr.  Benson,  representing  intervenors  CANS  sought  to  be  allowed 
to  offer  testimony  on  census  data  and  how  demographic  distribution  affects 
school  population. 

MR.  BENSON:    If  Your  Honor  would  accept  census 
statistics,  we  would  be  happy  to  argue  it.    The  other 
one  would  be  the  Kansas  study  — 

THE  COURT:    We  couldn't  take  that.    It  is  hearsay  as 
you  know,  and  we  are  just  not  going  to  willy-nilly  take  every 
piece  of  material  that  is  offered  that  doesn^t  have  any  show 
of  trustworthiness,  necessarily. 
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If  it  is  a  government  document  or  there  Is  a 
basis  for  saying  it  is  trustworthy. 

Where  are  you  going  to  sit?   We  have  run  out 
of  tables  if  we  take  you?   Do  you  wnat  to  get  back 
there  with  the  press  in  the  first  row? 

MR,  BENSON;    My  client  only  wishes  to  inters 
vene.    We  ask  no  favors, 

THE  COURT:    You  have  to  have  a  place  to  sit, 
usually.    Can  you  bring  your  own  table? 

He  is  not  going  to  cause  any  trouble.  Is 
there  any  objection?    Why  don't  we  let  him  stay  as 
long  as  he  carries  out  his  commitments? 

MR.  NABRIT:    May  it  please  the  Court  — 

THE  COURT:    I  realize  we  don't  have  to  take  him. 
This  is  a  discretionary  matter.    He  has  come  late. 
He  is  underlying  premises  that  everything  we  are 
doing  here  is  obnoxious  to  his  people,  but  even  so 
I  am  not  going  to  retry  the  case.    I  have  made  it 
clear  to  him. 

We  are  here  for  a  Limited  purpose  in  selecting 
a  plan  that  is  rational  as  possible  under  the  cir- 
cumstances which  win  achieve  the  objectives  that 
the  Supreme  Court  has  told  us  that  we  have  to  achieve, 
which  will  improve  the  educational  opportunity,  with 
children  involved  and  do  many  other  things,  but  v/e 
can't  —  we  are  not  going  to  have  this  courtroom  used 
as  a  base  for  a  propaganda  effort  or  anything  of  this 
sort.    Do  you  understand  that? 

MR.  BENSON:    Absolutely,  Your  Honor. 

THE  COURT:    And  you  would  adhere  to  this  kind  of 
a  rulej  is  that  right? 

MR.  BENSON:  Absolutely,^* 

Later,  in  response  to  objections  from  opposing  attorney  Nabrit, 

Doyle  said; 
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THE  COURT:  I  realize  there  is  disgression  as  to 
his  coming  late.  There  i3  really  no  need  for  letting 
him  in,  but,  nevertheless,  it  is  my  disposition  to  allow 
Mr.  Benson  and  his  group  to  participate  in  these  pro- 
ceedings on  the  conditional  basis  with  the  understanding 
that  they  will  not  seek  to. go  outside  the  issues  that 
have  been  framed  in  this  case, 

MR,  BENSON;    If  it  please  the  Court,  we  wish  to 
be  constructive  in  this  matter,    We  wish  to  be  construc- 
tive and  helpful  to  achieve  the  order  which  is 

THE  COURT:    Well,  you  are  in  now.    I  don^t  know 
what  you  can  add,  so  just  — - 

MR.  BENSON;    Only,  Your  Honor,  we  do  not  wish  to 
be  disruptive  in  this  matter.    We  do  not  wish  to  block 
this  proceeding.    We  only  wish  to  be  able  to  participate 
in  a  meaningful  manner. 

THE  COURT:    I  have  no  reason  to  disbelieve  you, 
Mr.  Benson.    We  will  take  you  at  your  word  and  we  will 
go  ahead  on  that  basis.    All  right. 85 

Then  Benson  began  his  cross-examination  of  Dr.  Roscoe  Davidson, 
Assistant  to  the  Superintendent  of  Schools: 
BY  MR.  BENSON: 

Q;    Dr.  Davidson,  am  I  correct  that  in  1970  when  Denver 
showed  72  percent  of  the  City  being  Anglo,  at  that 
time,  61  percent  of  the  school  population  was  Anglo; 
is  that  correct? 

THE  COURT:    Lookl    We  are  not  going  to  try  this  issue. 
This  is  our  understanding  as  to  whether  ~  as  to  what  the 
possible  effects  of  integration  are.    We  are  not  at  liberty 
to  do  so,  and  I  just  resent  your  pursuing  this  kind  of 
an  element. 

In  other  words,  we;  have  been  through  this  country  ' 
already.    You  weren't  here,  but  these  figures  have  been 
presented,  and  I  just  don't  feel  that  you  should  do  this, 
Mr,  Benson. 

Now,  if  you  have  got  some  material  that  you  want  to 
bring  out,  why  you  go  ahead  providing  it  is  relevant  to 
the  issues  we  are  trying;  namely,  selection  of  a  proper 
plan  that  is  responsive  to  the  mandate  under  which  we  are 
working.    Do  you  understand? 
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MR.  BENSON;    I  believe  so,  Your  Honor.    If  I  could  be  — 

THE  COURT:    But  I  don't  feel  that  we  can  make  a  finding 
that  integration  causes  resegregation  or  white-flight,  or 
anything  of  this  sort. 

I  think  that  this  question  is  designed  to  bring  out 
that  kind  of  an  answer. 

MR.  BENSON:    If  Your  Honor,  please,  the  intent  of  the 
questioning  is  not  for  determining  that  segregation  or  ( 
Integration  per  se  causes  white  flight.    What  we  would 
attempt  to  show  would  be  that  unnatural  pressures  caused 
through  certain  types  of  desegregation  plans  can  provide 
more  pressure  upon  the  community  and  upon  certain  segments 
of  that  community. 

THE  COURT:    I  will  take  judicial  notice  of  that; 
put  some  more  pressure  on  everybody,  including  the  Judge. 

But  that  doesn't  release  us  from  the  obligation  to 
^10  forward  to  the  job  as  well  and  as  equitably  as  we  can. 

MR.  BENSON:    I  would  attempt  to  establish  it  by 
this  line  of  reasoning.  Your  Honor,  given  certain  pressures 
of  — - 

THE  COURT:  What  is  your  offer  of  proof?  What  do 
you  v/ant  to  bring  out? 

MR.  BENSON:    What  we  would  like  to  bring  out  is  the 
fact  that  for  some  reason  or  another,  the  Anglo  popula- 
tion in  the  City  of  Denver  has  been  decreasing  over  a 
number  of  years, 

The  fact  that  up  until  1963  the  school  population 
of  the  City  of  Denver  had  been  increasing.  Since  that 
day  — 

THE  COURT:    We  know.    It's  in  the  record. 

MR.  BENSON:    The  fact  that  in  suburban  district,  specifically 
Jefferson  County,  it  is  possible  that  within  two  or  three  years 
Jefferson  County  will  surpass  Denver  in  number  of  school  children, 
indicating  for  somei  reason  there  is  an  expanded  number  — 

THE  COURT:    What  is  the  conclusion  to  be  drawn  from  all 
these  basic  facts? 
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MR.  BENSON;    The  conclusion  being  that  parents  of  school- 
age  children  as  opposed  to  nonschool-aged  children    have  felt 
uncomfortable  for  some  reason  or  another  and  have  moved  to  the 
suburban  districts. 

THE  COURT:    What  effect  can  that  have  upon  here  in  view 
of  the  way 

MR.  BENSON:    We  are  attempting  to  provide  an  adequate 
integration  plan.  Your  Honor,  which  will  hopefully  have  a 
lasting  effect,  which  will  ~ 

THE  COURT:    So  are  we,  of  course,  but  ~ 

MR.  BENSON:  Right. 

THE  COURT:    But  you  needn't  bring  out  this  last  question. 
I  sustain  the  objection  to  it,  because  we  know  what  the  ansv/er 

Now,  go  to  the  next  one.    What  else  have  you  got? 

MR.  BENSON:    Okay,  Your  Honor. 

THE  COURT:    We  are  not  going  to  have  any  propaganda 
arguments  in  here  on  this  subject.    That's  what  I  tried  to 
make  clear  to  you  at  the  start. 

MR.  BENSON:    I  do  not  attempt  to  bring  out  propaganda, 
Your  Honor. 

THE  COURT:    Let's  try  another  one,  please,  another 
question. 

MR.  BENSON:    Your  Honor,  could  I  just  follow  up  the 
statement  I  was  making  to  you  just  a  second  ago  — 

THE  COURT:    Let's  ask  your  next  question,  if  you  will, 
please,  Mr.  Benson. °^ 

A  few  minutes  later  Doyle  went  out  of  his  way  to  attempt  to 
acquaint  Mr,  Benson  with  a  few  basic  facts; 

Q:    (By  Mr.  Benson)    Are  there  any  provisions  within 
the  proposed  plan  to  provide  for  any  protected  schools, 
schools  which  maintain  certain  racial  composition  within 
its  neighborhood,  and  therefore,  exclude  them  from  man- 
datory change  programs? 
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THE  COURT:    Yes,  there  is.    Haven't  you  read 
this?    I  commend  it  to  you,  that  it  does  take  care  of 
that  problem.    There  is  no  question  about  it.    This  is 
not  helpful  at  all. 

Have  you  read  this?   Do  you  have  a  copy  of  it? 

MR.  BENSON:    We  have  not  been  offered  — 

THE  COURT:    Well,  I  will  offer  you  one  of  those, 
and  you  should  read  it, 

MR.  BENSON:    I  would  be  very  happy   to,  Your  Honor, 

JHE  COURT:    It  does  have  54  schools  which  they  main- 
tain are  integrated;  isn't  that  right? 

MR.  GREINER:    That's  correct. 

THE  COURT:    Fifty-four,  which  they  say  are  inte- 
grated, and  which  are  not  —  do  not  require  any  attention. 

Doyle  ended  the  session  graciously: 

THE  COURT:    I  don't  want  to  be  disagreeable  with  you, 
Mr.  Benson,  because  I  don't  think. it  bothers  you  much,  and 
I  think  you  are  entitled  to  credit  for  that.    I  am  not 
criticizing  you,  but  I  do  hope  we  can  get  on  a  better  basis 
tomorrow.    I  mean,  if  you  are  going  to  question,  that  it 
will  be  on  a  matter  that  is  strictly  relevant  to  the 
issues  that  we  are  bound  to  try  here,  because  I  am  sure 
you  understand  that  we  are  pressed  for  time,  and  we  have 
got  enough  complications  without  introducing  any  further 
additional  ones. 

And  so  we  will  be  grateful  to  you  if  you  will  bear 
that  in  mind.  Okay? 

MR.  BENSON:    All  right. 


By  the  middle  of  the  first  week  of  hearings  Doyle  was  already 
issuing  informal  guidelines  as  to  the  component  of  an  acceptable  desegre- 
gation plan.    He  spoke  out  against  closing  schools  and  reiterated  the 
case  for  a  half-time  pairing  scheme  originally  suggested  by  Art  Branscombe, 
education  reporter  for  the  Denver  Post. 
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Doyle  also  raised  objections  to  specific  aspects  of  the  Stolee 
plan.    One  was  that  whites  in  a  predominantly  black  neighborhood  would  be 

transported  with  black  students  to  a  predominantly  white  school  (and  for 

black  living  in  a  predominantly  white  neighborhood  the  equivalent  would 

be  true).    This  offended  Doyle's  idea  of  logistical  common  sense, 

THE  COURT:    You  favor  my  idea  —  I  didn^t  Invent 
it,  by  the  way  —  that  if  minority  families  moved  to 
Anglo  neighborhoods,  that  they  would  never  be  bused  back? 

THE  WITNESS:    No.  Your  Honor. 

THE  COURT:    They  would  be  immune  from  busing? 

THE  WITNESS:    No,  Your  Honor,  I  do  not  agree  with  that. 

THE  COURT:    You  don't? 

THE  WITNESS:  No. 

THE  COURT:    Do  you  mean  you  would  haul     m  back 
nevertheless? 

THE  WITNESS:    Yes,  I  would. 

THE  COURT:    Let  us  suppose  Anglo  people  moved  into 
a  minority  neighborhood. 

THE  WITNESS:    I  would  do  the  same,  Your  Honor. 

THE  COURT:    You  would  haul  them  back  — 

THE  WITNESS:    Until  that  - 

THE  COURT:    From  southeast  Denver? 

THE  WITNESS;    Until  that  neighborhood  got  to  the  point 
.  where  the  neighborhood  was  integrated  —  may  I  explain  to 
the  Court  why  I  feel  that  way? 

THE  COURT:    How  are  you  ever  going  to  encourage  them 
to  do  it  if  you  don't  give  them  some  benefits? 

THE  WITNESS:    By  getting  —  but.  Your  Honor, 
I  think 
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THE  COURT;    You  haye  to  wait  for  50  years  to  get 
it  dpne? 

THE  WITNESS:    No.    I  think  what  you  would  be  do- 
ing by  following  that  pattern  would  be  more  disturbing 
than  hauling  the  children  out,  and  that  is  breaking  up 
any  relationships  that  the  children  might  establisji^ 
within  their  neighborhoods.    We  might  have  a  White  child, 
and  a  Black  child  living  next  door  to  one  another  who 
normally  would  become  friends,  and  play  together,  dolls 
or  anything  else. 

THE  COURT:  Dolls? 

THE  WITNESS:    If  they  are  girls,    I  try  to  be 
bisexual  about  this.  Your  Honor,  and  we  break  up  that 
relationship  by  sending  one  of  them  av/ay  and  keeping  one 
at  home,  and  I  think  it  is  more  important  for  those 
children  to  grow  up  together  to  get  to  know  each  other 
and  go  to  school  with  each  other,  as  well  as  play  to- 
gether outside  of  school  than  it  would  be  to,  you  might 
say,  immunize  certain  people  in  the  neighborhood,    I  do 
like  the  concept  of  the  neighborhood  school,  and  that  ~ 

THE  COURT:    Well,  it  doesn't  sound  like  it.  Let 
us  suppose  the  "hicano  people  are  moving  out  toward  the 
southv/est  part  jf  town,  for  example.    Do  you  mean  to  say 
that  they  still  have  to  get  bused  from  there  even  though 
they  move  in  there  and/or  are  seeking  to  integrate  the 
neighborhood? 

A:  Until  the  neighborhood  got  to  the  point  where 
the  neighborhood  could  support  an ' integrated  school,  I 
would  say.  yes.  Your  Honor, 

Now,  what  goes  with  this  hand-in-glove  is  that 
any  school  administration  has  to  reassess  its  program  of 
student  assignment,  every  year,  and  that  when  a  school, 
a  neighborhood  got  to  an  integrated  point,  at  that  point 
the  school  should  be  taken  out  of  any  pairing  or  group- 
ing and  be  permitted  to  operate  strictly  within  its 
neighborhood. 

THE  COURT;    I  would  agree  with  that,  too,  of  course. 
Okay.    But  I  don't  mee^n  that  this  would  coyer  just  moye- 
ment.    Let  us  suppose  that  people  are  already  there. 
They  have  moved  into  neighborhoods  previously.    You  feel 
the  same  way  about  that? 

THE  WITNESS:    Yes,  Your  Honor. 
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THE  COURT:    You  would  still  have  them  picked  up 
and  bused? 

THE  WITNESS:    I  think  most  people  want  their 
children  to  go  to  school  with  the  children  of  their 
neighbors. 

THE  COURT:    Not  if  they  have  to  be  bused, 
probably, 

THE  WITNESS:    I  think 

THE  COURT:    It  wouldn't  help  integration  to  move 
them  like  that,  would  it? 

THE  WITNESS:    Yes,  it  would,  if  done  properly, 
and.  Your  Honor,  what  I  am  suggesting  to  the  Court  is 
that  it  would  hinder  integration  if  we  did  otherwise, 
if  we  were  to  immunize  children,  because  then  the 
relationships  with  the  children  in  their  neighborhoods 
would  be  effectively  destroyed. 

THE  COURT:    Well,  then,  you  just  agree  with  the 
Board  of  Education  that  when  you  are  chai      '  the 
attendance  zone,  you  may  call  attention  to  ^.iividuals 
who  live  in  it.    You  just  swoop  up  a  group      that's  what 
I  was  told  the  other  day      regardless  of  what  their  ethnic 
situation  is  and  move  them  to  the  other  school? 

THE  WITNESS:    I  think  you  are  referring  to  the 
dialogue  you  had  with  Dr.  Davidson. 

THE  COURT:    Well,  -I  was  referring  to  the  Park  Hill 
condition  and  the  movement  of  children  to  G,W. ,  that  is, 
they  moved  Black  students  there  in  order  to  bring  about 
some  integration,  but  they  move  White  students,  too? 

THE  WITNESS:    And  I  think  they  are  proper  in  doing 
so.  Your  Honor,  because  they  are  not  — 

THE  COURT:    So  they  will  be  with  their  friends? 

THE  WITNESS:    So  they  will  be  with  their  fri^^nds. 

THE  COURT:   What  if  they  haven't  got  any,  though? 
It  just  seems  kind  of  foolish  to  me  to  have  a  movement 
for  the  purpose  of  improving  integration  and  to  move 
people  to  the  ethnic  origin  into  —  of  the  school  to 
which  they  are  being  sent?89 
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The  Judge  continued  an  aggressive  cross-examination  of  Dr.  Stolee, 
During  the  hearings  of  March  1,  he  hit  on  what  he  considered  a  basic  flaw 
in  the  plaintiffs'  plan  ~  its  inflexibility: 

THE  COURT:    Well,  this  is  one  package,  this 
elementary  school  and  junior  high  school  program.  In 
other  words,  you  can't  detach  them.    Once  you  get  started, 
you  have  to  go,  is  that  right? 

THE  WITNESS:    You  mean  on  a  child  starting  a  given  ~ 

THE  COURT:    No,  if  you  start  adopting  this  program, 
you  have  got  to  take  it  all? 

THE  WITNESS:  Oh. 

THE  COURT:    There  is  no  compromise,  no  room  for 
change. 

THE  WITNESS:    I  believe  that  — 

THE  COURT:  Because  when  you  have  one  that  is  de- 
pendent upon  a  number  of  constituents,  if  you  pull  one 
out,  it  throws  the  whole  machinery  into  chaos,  doesn^t  it? 

THE  WITNESS:    To  some  respect,  it  does,  ^our  Honor, 
but  not  unmanagable  chaos.    It  can  be  worked  out. 

Q;    For  example 

A:    For  example 

THE  COURT:    Just  violent  chaos? 
THE  WITNESS:    Yes,  sir.^° 

On  March  4th  the  Court  instructed  both  plaintiffs  and  defend- 
ants to  meet  with  a  Court-appointed  consultant.  Dr.  John  A.  Finger, 
Professor  of  Education  at  Rhode  Island  College,  to  collaborate  on  a 
new  plan.    At  the  end  of  that  day's  hearings,  Doyle  further  delineated 
the  features  of  the  kind  of  desegregation  plan  he  would  consider  acceptable. 
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It  is  obvious  that  he  has  studied  the  particulars  of  the  situation  care- 
fully and  1s  able  to  be  quite  detailed  about  what  he  wants  and  about  what 
Issues  have  yet  to  be  satisfactorily  resolved.    An  excerpt: 

THE  COURT:    And  College  View,  I  don't  think  needs 
anything.    It  Is  an  integrated  school.    It  ought  to  stay 
right  where  It  Is.    I  don't  know  why  you  should  even  fool 
with  It. 

Now,  I  think  Falrmount  could  be  desegregated  with 
not  necessarily  walking,  but  on  a  /ery  short  distance 
basis  with  either  Moore  or  Bromwell  or  both  perhaps, 
and  here  again  you  might  choose  to  use  Sherman  In  part. 

Now,  It  bring  us  to,  say.  Columbine  and  Whittier 
and  Harrington  and  Garden  Place  and  Swansea,    These  are 
heavily  concentrated  schools  and  you  are  going  to  have 
to  bus,  there  is  no  question  about  it,  and  I  think  that 
I  would  like  to  try  out  this  pairing  and  like  to  try 
out  the  business  of  having  a  home  school  and  having  the 
transportation,  not  necessarily  9:00  o'clock  in  the 
morning,  but  for  a  half  day  period,  so  somewhere  along 
the  line  everybody  would  get  home  in  time  to  have  some 
activities  at  the  home  school  befora  and  after,  and  so 
that  they  can  be  available  to  their  parents. 

Now, this  is  what  I  have  got  in  mind. 

Now,  when  we  come  to  Manual  I  think  some  plan  has 
gone  to  come  up  to  bring  about  desegregatioii,  and  on 
Cole  you  are  going  to  have  to  do  the  same  thing  or  else 
come  up  with  a  program  that  would  suffice.    I  think  it 
has  got  a  lot  of  special  programs  that  are  going  on,  but 
it  is  not  a  r   isfactory  condition  and  I  would  be  open 
to  any  suggestions  that  would  improve  it. 

I  think  that  I  would  like  to  see  Manual  become  a 
campus  with  East  once  you  get  it  desegreated  and  then 
you  can  develop  these  programs  and  if  they  will  bring 
about  desegregation,  fine,  and  dandy,  we  can  get  rid 
of  this  transportation. 

Baker  I  feel  ought  to  be  desegregated  in  the  area. 
There  are  plenty  of  junior*  high  schools.    There  seems 
to  be  a  great  abundance  of  them  in  the  southv.est  part 
of  the  city.    I  don't  know  why  there  cannot  be  a 
workup  to  reduce  the  concentrations  at  Baker.    I  do  feel 
that  Baker  should  be  thought  of  with  West  and  with 
Del  Pueblo  as  a  part  of  our  program  to  introduce  this 
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blltngual  bicultural  education,  and  I  feel  that  similarly 
Cole  and  Manual  ought  to.    Perhaps  Columbine  should  be 
part  of  the  program  as  a  center.  In  addition  to  their 
other  activities,  of  course-    I  mean  it  shouldn't  take 
over  for  bicultural  students. 

Well,  this  is  nothing,  no  magic.    It's  just  a 
few  ideas  that  might  produce  something  that  will  not  have 
buses  running  wild. 

As  I  say,  there  is  going  to  be  some  transportation, 
no  matter  what,  and  you  may  be  able  to  find  so*iie  flaws 
in  this,  and  if  so  I  would  like  to  know  about  it,  and 
you  can  also  work  out  some  better  engineering.    If  you 
can,  that's  fine.    I  am  glad  to  hear  about  that,  but  I 
still  think  that  the  VOE  ought  to  be  retained,  and  I 
feel  that  every  effort  should  be  made  to  encourage  people 
and  to  encourage  integration  of  neighborhoods.    I  don't 
know  whether  this  is  possible. 91 

The  prospects  for  meaningful  collaboration  were  not  great: 

*  MR.  GREINER:    Then  next  my  question  is,  are  you 
asking  the  parties  to  attempt  to  agree  if  they  can,  and 
then  what  happens  if  we  can't  agree? 

THE  COURT:    No,  I  want  them  to  collaborate.  You 
do  not  have  to  agree.    Just  collaborate  on  a  program 
such  as  I  have  outlined.    I  will  give  you  some  guidelii.es. 

MR.  GREINER:    Using  the  schools  that  you  have 
described  in  the  manner  that  you  have  described? 

THE  COURT:    Well,  not  necessarily.    You  may  have 
some  ideas.    You  may  have  some  maps  and  other  materials 
to  work  from. 

MR.  GREINER:    We  have  sure  got  those. 

THE  COURT:    No  shortage  of  maps. 

MR.  GREINER:    All  right. 

MR.  RIS:    So  far  as  the  administration  is  concerned, 
the  staff  people  and  all  the  Court  has  requested  this. 
Is  this  a  direction? 

THE  COURT:    Yes,  mandate. 
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MR.  RIS:  All  rights  that's  all  I  wanted  to  know, 
so  they  will  know,  too. 92 


When  the  board  resolved  to  adopt  Superintendent  Klshkuaas'  plan 

on  January  22,  they  did  so  only  with  the  specific  disclaimer  that  adoption 

of  the  plan  designated  compliance  only  with  the  Court's  orders;  1t  did  not 

1n  any  way  signify  approval  of  the  plan  on  its  merits.    Doyle  addressed 

this  y^sue  directly  on  the  March  8th  hearings: 

.THE  COURT:    And  they  do  have  some  apprehension, 
the  District"  does,  and  the  iw?mbers  of  the  Board  do,  that  if 
they  were  to  come  forward  with  a  program  or  a  plan  even 
under  orders  of  the  Court  to  do  so,  that  they  might 
jeopardize  their  legal  position.    Is  that  true? 

MR.  JACKSON:    I  don't  believe  I  have  heard  that 
expressed  in  those  words  by  the  Board,  Your  Honor,  and 
I  have  not  spoken  with  them  directly. 

Certainly  our  advice  to  them  earlier  was  that  they 
would  not  jeopardize  their  position  by  presenting  the 
plan  which  was  the  subject  of  the  hearing  which  we  held 
before. 

THE  COURT:    Well,  the  point  is  this:    I  don't  want 
to  be  hamstrung  waiting  unnecessarily,  and  yet  I  would 
have  to,  under  the  cases,  give  the  District  every 
opportunity  to  come  up  with  a  plan,  because  it  is  their 
duty  to  do  so  under  the  law,  you  know. 

But  at  the  same  time  there  is  no  use  in  pursuing 
a  futile  objective.    Do  you  see  my  point? 

MR.  JACKSON:  Yes. 

THE  COURT:    And  so  you  haye  a  pretty  good  idea 
as  to  what  a  desegregation  plan  means  under  the  law  and  * 
as  to  what  has  to  be  done,  that  with  the  concentrated 
schools,  there  is  no  alternative  to  a  plan  involving 
transportation  of  students,  busing,  so  to  speak,  in 
order  to  dismantle  a  segregated  condition,  and  every 
indicia  I  have  seen  tells  me  that  the  Board  isn't 
going  to  embrace  even  a  plan  that  does  this. 
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MR.  JACKSON;    If  I  may,  Your  Honor,  I  am  somewhc\t 
stm  confused. 

It  was  not  my  impression  from  the  Court's  remarks 
from  the  bench  on  Friday  or  on  a  Monday,  rather,  or  In 
the  lesser  and  subsequent  grouping  of  schools  that 
followed,  that  the  Court  was  directing  the  School 
District  to  come  back  with  a  new  plan,  and  I  seem  to 
sense  a  certain  amount  of  that  in  the  Court's  comments 
today. 

THE  COURT:    Oh,  no,  no.    I  just  didn^t  —  I  didn't 
think  they  could,  and  I  simply  wanted  you  to  confirm 
that  fact  or  would,  you  know. 

In  other  words »  I  gathered  that  from  the  evidence 
that  is  now  presented,  namely  that  the  Board  members 
wouldn't  even  embrace  or  endorse  the  plan  that  the  District 
has  presented? 

MR.  JACKSON:    Certainly  they  all  have  their  reserva- 
tions about  it- 

THE  COURT:    So  after  a  fortiori,  they  wouldn't  take 
i t  a^  multo  fortiori . 

MR.  JACKSON:    I  can't  respond  directly  to  this. 
Your  Honor. 

THE  COURT:    I  am  just  trying  to  cut  through  some 
red  tape.    That's  all . 

I  mean,  I  don't  want  you  to  come  up  later  and  say. 
Well,  you  didn't  give  us  full  opportunity  to  present  a 
plan,"  you  know. 

MR.  GREINER:    Your  Honor,  if  I  could  interject 
something. 

if  I  sense  a  problem  here,  it  Is  that  nobody  wants 
the  Court  to  Issue  an  order  which  the  Board  wquld  feel 
bound  not  to  comply  with,  and  I  suppose  the  question  is; 
If  the  Court  were  to  order  fijrther  submission  cf  the 
plans  by  the  defendant,  -^ould  the  Board  do  it?  Would 
the  Board  do  it? 

THE  COURT:  Right. 
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In  fact,  as  Doyle  suspected,  the  school  district  had  no  Inten- 
tion of  devising  an  acceptable  plan.    Originally,  Superintendent  Kishkunas 
began  to  formulate  a  plan  that  would  have  emphasized  substantial  "moving  of 
bodies"  and  would  have  resulted  in  substantial  desegregation.    The  board 
then  gave  Kishkunas  specific  Instructions  not  to  desegregate  to  any  significant 
degree.    He  and  his  task  force  were  specifically  instructed  not  to  work  with 
plaintiffs  in  devising  a  plan.    The  School  Board's  strategy  was  one  of 
attempting  to  observe  a  minimalist  interpretation  of  the  letter  of  the 
Court's  order.    They  did  this  to  avoid  the  "hassles"  that  Court-ordered 
desegregation  threatened  to  bring  to  Denver.    They  felt  it  would  be  far 
easier,  both  in  terms  of  their  narrow  political  interests  and  in  terms 
of  community  acceptance,  to  implement  a  Court-mandated  plan  than  one  they 
had  a  major  role  in  creating.    Their  intention  was  that  Kishkunas  "take  the 
heat"  for  a  poor  plan. 

This  strategy  of  recalcitrance  also  precluded  full  cooperation  with 
Dr.  Finger.    The  administration  provided  the  computerized  residency  data 
and  other  information  requested  by  Dr.  Finger  but  made  no  attempt  to  fur- 
nish him  with  answers  to  questions  he  didn't  specifically  ask.    Members  of 
Kishkunas'  desegregation  task  force  felt  that  some  of  the  short-comings  of 
the  Finger  plan  including  some  instaoces  of  long-range  busing  could  have 
been  alleviated  had  they  provided  Finger  with  information  about  some  of  the 

"1ns  and  outs"  of  the  Denver  school  system  that  could  not  be  acquired  through 
-  .  94 

years  of  experience.  It  is  also  conceivable  that  had  the  School  Board  made 
a  good  faith  effort  to  come  up  with  an  acceptable  plan,  they  would  have  ended 
up  with  something  less  offensive  to  them  than  what  was  actually  ordered. 
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This  possibility  was,  of  course,  precluded  by  the  board  members'  perception 

of  their  duty  to  honor  their  antibusing  mandate,    Many  participants  in  the 

proceedings  commented  on  Doyle's  patience  in  the  face  of  this  overt  recalci- 
95 

trance.       His  comments  on  March  27  bear  witness  to  this; 

THE  COURT;    As  most  of  you  know,  the  primary 
purpose  of  today's  proceedings  is  to  take  up,  present, 
and  have  a  hearing  on  the  proposed  plan  which  has  been 
put  together  by  Dr.  John  A. Finger,  Jr. 

As  you  also  know,  I  think  the  record  ought  to 
show  it,  we  held  a  hearing  about  three  weeks  ago  for 
two  weeks,  completed  about  three  weeks  ago,  and  at 
the  end  of  that  time,  .  mentioned  a  few  —  while  re- 
jecting both  the  plans  submitted  —  I  mentioned  a 
few  ideas,  suggestions  that  had  come  to  my  mind  during 
the  course  of  the  proceedings,  and  really,  what  I  had 
in  mind  was  that  the  parties  would  get  together,  and 
implement  those  suggestions  and  see  how  it  looked,  at 
least,  test  it  out,  and  what  I  really  v/anted  to  do, 
I  think,  and  I  believe  that  the  record  bears  this  out, 
was  to  eliminate  any  technical  bugs  that  were  in  it. 
and  present  it  in  the  form  of  a  plan  so  we  could 
either  reject  it  or  accept  it.    But  this  never  did  occur. 

There  were  some  meetings  of  the  two  parties,  but 
it  didn't  bear  any  fruit.    The  result  of  these  meetings 
was  that  there  were  just  discussions,  more  or  less,  and 
so  the  School  District  was  asked  whether  it  was  possible 
for  them  to  produce  a  creative,  innovative  plan,  and  I 
was  given  to  understand  on  two  or  three  occasions  that 
the  School  District  felt  constrained  to  abstain,  so  to 
speak  from  any  kind  of  meaningful  participation;  that 
they  would  make  their  facilities  and  their  staff,  their 
computer  available  to  the  Court  for  the  purpose  of  work- 
ups, and  this  kind  of  thing. 

I  must  say  that  while  the  Board  eschewed  any 
opportunity  to  participate  directly  or  indirectly,  the 
staff,  the  School  Administration's  staff,  has  responded 
to  direct  orders  from  the  Court  to  prepare  work-outs, 
and  thoy  cooperated  with  Dr,  Finger  in  preparing  work- 
ups for  him,  and  here  recently,  I  told  them,  and  they 
agreed  that  this  is  the  way  they  wanted  to  do  it, 
that  it  was  permissible  for  them  to  expressly  say  that 
they  did  not  warrant  any  of  their  work  product.  They 
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didn't  directly  or  indirectly,  expressly  or  impliedly 
say  that  it  could  succeed.    On  the  contrary,  they 
clearly  disclaimed  their  efforts  in  many  instances, 
In  one  or  two  instances,  they  came  fonvard  with  some 
Ideas  with  respect  to  implementation  of  a  plan  that 
they  felt  would  be  of  value,  and  I  think  1t  will  be 
of  value,  too,  with  respect  to  the  preparation  of  the 
students  and  the  preparation  of  the  parents,  uiid  the 
preparation  in  working  out  a  method  for  implementation 
for  transportation  that  will  prevent  any  difficulties. 

-J*  . 

So  that's  where  we  are,  and  thus,  I  think  we 
can  proceed.    It  became  apparent,  all  of  this  demon- 
stration 1s  necessary,  as  I  said  before.    We  are  just 
not  going  through  a  lot  of  motions.    The  Supreme  Court 
of  the  United  States  has  repeatedly  declared  that  it  Is 
the  job  of  the  School  District  to  desegregate,  and  I 
have  to  give  them  every  opportunity  to  do  so  In  order 
to  comply  with  the  law,  and  it  is  very  plain  now  that 
they  cannot  ~  they  are  not  going  to,  and  so  with  the 
aid  of  the  Court's  consultant,  a  plan  has  been  pre- 
pared, or  rather,  he  has  prepared  It.    I  don't  warrant 
it.    He  is  here  to  present  It.    All  right. 96 

On  April  5,  1974,  Dr.  Finger  formally  presented  his  plan  to  the 

Court.    Doyle  Issued  his  memorandum,  order  and  opinion  three  days  later. 

In  It  he  states  his  reasons  for  rejecting  the  plans  of  both  plaintiffs 

and  defendants.    With  regard  to  the  former: 

As  Is  apparent  from  the  above  description, 
the  plaintiffs*  plan  Is  what  Is  known  as  a  pairing 
plan  calling  for  the  busing  of  one-half  of  the  student 
population  In  each  of  two  schools  or  a  total  of  one- 
half  In  a  group  of  clustered  schools.    The  difficulty 
we  find  In  possible  adoption  of  this  Is,  first,  that 
it  is  too  tightly  structured.    It  undertakes  to  govern 
the  child  from  the  time  he  commences  the  first  grade 
in  elementary  school  until  he  has  completed  high 
school.    Each  component  is  interrelated  with  the  other 
so  that  If  for  any  reason  one  part  falls  It  may  well 
have  repercussions  on  the  remainder  of  the  program 
and  It  could  create  chaos.    Its  complexity  would  require 
a  resident  expert.    Second,  It  Involves  extensive  busing 
and  does  not  distinguish  between  busing  the  minority  and 
majority  students.    Thus,  a  movement  of  minority 
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students  to  a  non-integrated  Anglo  school  would  often-^ 
times  carry  not  only  minority  students  but  many  Anglo 
students  as  well.    The  opposite  would  also  be  true. 
The  movement  of  Anglo  students  would  in  many  instances 
carry  with  it  minority  students  to  what  had  been  a 
minority  school.    Third,  the  way  the  plaintiffs  propose 
the  plan,  there  is  no  room  for  adjustments  because  the 
teacher  at  the  minority  school,  for  example,  would  be 
automatically  reassigned  to  the  majority  school  to 
teach  that  particular  grade.    At  the  receiving  school 
there  would  be  at  least  two  first  grade  classes,  two 
second  grade  classes  and  two  third  grade  classes,  so 
it  would  be  impossible  for  any  students  to  remain  at 
the  neighborhood  school.    The  system  would  work  better 
in  schools  which  are  highly  concentrated.    The  criticisms 
mentioned  would  not  be  significant  if  there  were  one  per- 
cent or  two  percent  of  the  opposite  race  transported. 
In  our  school  system  we  have  some  schools  of  this  char- 
acter, but  these  are  the  exceptions.    In  most  schools 
the  concentrations,  altho'jgh  often  heavy,  are  less  ex- 
treme and  therefore  a  large  number  of  Anglos  would  be 
bused  with  minorities.    More  efficiency  would  exist  as 
well  as  less  basis  for  criticsm  if  the  transportation 
system  were  confined  to  either  minorities  or  Anglos. 
(380  F.  Supp.  673  at  681) 

Doyle  then  goes  on  to  cite  some  of  the  advantages  of  the  pro- 
posed pairing  plan  but  concludes: 

In  the  final  analysis,  however,  because  of  its 
extensive  transportation  of  students,  plaintiffs* 
program  is  unacceptable  as  presented.  (380  F.  Supp.  at  682) 

With  respect  to  defendants'  proposed  plan  the  reason  for  re- 
jection is,  quite  simply,  that  it  would  not  produce  significant  desegrega- 
tion.   In  fact,  by  closing  the  eleven  core-city  schools,  defendants'  plan 
woulJ  actually  tend  to  further  isolate  minority  students  in  minority  schools 
in  North  Denver  from  the  majority  schools  in  the  South, 

The  Court  adopted  Finger^s  plan  as  presented  on  April  24th  with 
minor  modifications.    Its  major  features  were: 
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1.  Elementary  Schools,    Twenty-four  elementary  schools  were  to 
be  desegregated  by  rezoning.    Thirty-three  were  to  be  desegregated  by  pair- 
ing on  a  half-day  basis.    Classes  themselves  were  to  be  divided  leaving  the 
full  complement  of  grades  at  each  of  the  paired  schools.    Students  were  also 
to  be  bused  from  a  number  of  satellite  attendance  zones  to  integrated  schools. 
Five  heavily  Hispano  schools  were  exempted  from  the  desegregation  require- 
ments.   In  the  case  of  four  of  them  the  rationale  for  exemption  rested  on 

the  implementation  of  the  Cardenas  bil ingual/bicul tural  program.    For  the 
most  heavily  segregated,  Boulevard,  no  rationale  was  offered, 

2,  Junior  High  Schools,    Most  junior  high  schools  were  to  be 
desegregated  through  rezoning.    In  addition,  five  satellite  attendance 
zones  were  created, 

3*    Senior  High  Schools,    The  plan  called  for  East  and  Manual  to 
be  consolidated  into  a  single  magnet  school  complex  with  special  educational 
offerings.    Some  boundary  changes  and  satellite  zoning  were  also  ordered. 

The  Court  adopted  an  Anglo  enrollment  of  40%  to  70%  as  the  guide- 
line for  desegregation  ^n  the  elementary  schools  and  a  somewhat  higher 
minimum  for  the  secondary  schools,    (380  F,  Supp,  673  at  686)    Dr,  Finger 
estimated  that  15,870  students  v;ould  be  bused  in  total— about  70%  of  them 
minority.    The  School  Board  estimated  the  number  who  woij'ld  be  bused  to  be 
almost  24,000, 

Other  key  provisions  of  the  decree  included: 

1,    Voluntary  Open  Enrollment,    The  board  was  in- 
structed to  hold  in  abeyance  its  voluntary  open-enrollment 
program  pending  resolution  of  various  details  of  the  Finger 
plan,  but  in  any  event,  subject  to  elimination  of  current 
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restraints  on  partlcioatlon  in  the  program  by  minority 
students  (refusal  of  voluntary  transfers  to  minority 
students  to  Anglo  schools  having  combined  black-Hispano 
enrollments  exceeding  the  district-wide  average), 

2.  Collateral  Services,    The  board  was  Instructed 
to  maintain  "to  the  extent  feasible'*  on-going  programs 
of  ''collateral"  services  such  as  hot  breakfast  programs, 
free  lunches,  tutorial  programs,  health  services,  remedial 
and  compensatory  education  programs. 

3.  Busing,    The  board  was  instructed  to  file  plans 
with  the  court  and  to  make  immediate  purchases  of  equip- 
ment for  implementation  of  the  busing  required  in  the 
Finger  plan. 

4.  In-Service  Teacher  Training.    The  board  was  in- 
structed to  implement  its  own  proposals  for  orientation 
and  training  of  parents,  pupils,  school  personnel,  and 
staff  as  proposed  to  the  court  in  the  February  hearings, 

5.  Monitoring  Commission.    This  key  aspect  of  the 
decree  required  both  parties  to  submit  to  the  court 
nominees  for  appointment  to  a  commission,  initially  to 
serve  until  June  1,  1975,  at  the  expense  of  the  district, 
to  act  as  a  liaison  between  the  court  and  the  "community" 
as  to  such  matters  as:    coordination  of  community  efforts 
to  Implement  the  plan;  community  education;  receipt  and 
consideration  of  criticism  and  suggestions  from  the 
community  regarding  the  plan;  assisting  the  community 

in  working  out  programs  with  the  school  administration; 
reporting  to  the  court  as  to  the  nature  and  resolution 
of  such  problems;  and  generally  reporting  on  a  periodic 
basis  to  the  court  about  Implementation  of  the  plan. 

6.  Bilinqual-Bi cultural  Education.  The  school 
district  was  ordered  to  implement  the  model  plan  pre- 
sented by  CHE  or  a  plan  "substantially  and  materially 
similar,"  retaining  a  qualified  consultant  to  develop 
the  program  and  implement  the  plan  on  a  pilot  basis  at 
three  elementary  schools  and  one  junior  high  and  one 
senior  high  school . 

7.  New  School  Construction.    The  defendants  were 
enjoined  from  locating  new  schools  or  additions  thereto 
in  a  manner  conforming  to  patterns  of  residential 
segregation  and  were  required  to  submit  all  plans  for 
new  schools  or  additions  thereto  to  the  court,  with 
notice  to  counsel  for  the  plaintffs  and  provision  for 
hearings  to  air  objections  within  thirty  days  of  report- 
ing to  the  court. 
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8.  Reporting.    The  court  set  forth  fonnal  and  de- 
tailed reporting  requirements  on  a  monthly  schedule 
beginning  May  1,  1974,  through  September  of  1974  as  to 
plans  and  administrative  details  regarding  implementa- 
tion of  the  Finger  program. 

9.  Additional  Reporting,    The  defendants  were  in- 
structed to  report  within  thirty  days  of  the  commencement 
of  the  fall  semester  in  1974  and  the  second  semester  in 
1975  on  an  extensive  array  of  statistical  phenomena 
including  ethnic  distribution  of  pupils  and  teachers, 
distribution  of  tenured  and  probationary  teachers,  student 
dropouts  and  suspensions,  the  number  and  nature  of  special 
administrative  and  hardship  transfers,  and  actions  taken  to 
implement  the  bilingual-bicul tural  program. 

10.  Desegregation  of  Faculty  and  Staff.    The  school 
district  was  instructed  in  detail  as  to  the  permissible 
standards  for  assignment  of  faculty  and  staff  among  all 
schools  in  the  district  and  required  to  implement  immedi- 
ately an  affirmative  action  program  for  hiring  minority 
teachers,  staff,  and  administrators  with  the  objective 

of  attaining  a  ratio  of  Hispano  and  black  personnel  within 
the  district  corresponding  to  the  overall  black  and  Hispano 
student  population  of  the  district. 

11.  Foot  Dranaing.    The  Board  was  instructed  to 
"take  steps  to  prevent  the  frustration,  hinderance  or 
avoidance  of  this  Decree,  particularly  with  regard  to 
spurious  transfer  and  falsification  of  residence  to 
avoid  reassignment." 

12.  Harassment.     'Any  attempt  to  hinder,  harass, 
intimidate,  or  interfere  with  the  School  Board,  its 
members,  agents,  servants,  or  employees  in  execution 
of  this  Order  shall  be  reported  to  the  Department  of 
Justice  through  the  United  States  Attorney  for  the 
District  of  Colorado." 

13.  Fees  of  Dr.  Finger.    These  fees  were  taxes  to 
the  school  district,  "since  the  services  of  Dr.  Finger 
were  necessary  to  the  development  of  an  adequate  and 
acceptable  plan." 

1 4 .  Plaintiffs'  Attorney's  Fees  and  Costs,,...The 
school  district  was  ordered  to  pay  an  award  of  attorney's 
fees  and  costs  to  plaintiffs'  attorneys  accruing  since 
the  inception  of  the  lawsuit  in  June  of  1969.97 
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The  half-time  pairing  component  of  the  District  Court  seems  to 
have  aroused  great  ire  from  attorneys  for  the  plaintiffs.    The  Finger  plan 
greatly  disappointed  those  supporting  comprehensive  desegregation  in 
Denver.    Knowledgeable  participants  on  both  sides  of  the  dispute  recognized 
that  Stolee's  plan  was  more  representative  of  Denver  and  more  competently 
organized  from  a  technical  point  of  view.    Gordon  Greiner  felt  that  Doyle 
was  inclined  to  accept  Finger's  proposals  over  Stolee's  not  so  much  because 
of  their  superior  substantive  merits,  but  because  there  was  a  better  chance 
of  cooperative  implementation  between  the  school  district,  the  community 

at  large,  and  a  relatively  neutral  consultant  than  between  the  district, 

98 

the  community,  and  plaintiffs. 

Adoption  of  the  half-time  pairing  component  particularly  irri- 
tated the  pro-desegregationists  v\ith  seme  seeing  it  as  a  concession  to 

99 

community  pressure  in  general.      Art  Branscombe  suggested  that  Doyle  opted 
for  a  more  palatable  plan  as  a  response  to  the  threatened  exodus  of  white 
students  to  private  schools  which  was  an  issue  in  the  spring  of  1974.^^^ 
In  any  case,  the  Finger  plan  with  its  half-time  desegregation  contributed 
to  the  gradual ization  of  the  move  toward  full  integration  in  Denver* 
One  worders  whether  Boston-style  violence  was  avoided  in  Denver  partly  due 
to  the  sheer  span  of  time  between  race  and  schooling  first  becoming  a 
community  issue  1n  the  middle  1960s  and  its  final  culmination  in. a  compre- 
hensive plan  a  decade  later.    Desegregation  in  Denver  was  achieved  by 
degrees.    The  long  process  may  have  allowed  for  a  (perhaps  subconscious) 
appreciation  of  the  position  of  the  opposing  side  and  an  extended 
opportunity  for  full  engagement  which  defused  much  of  the  potential  for 
serious  disruption. 
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Two  days  after  the  decree  was  Issued  plaintiffs  sought  a  Stay  of 
Final  Decree  and  Judgment  through  the  District  Court         It  was  denied. 

On  May  16  the  School  Board  passed  Resolutions  1768  and  1769. 
The  first  Instructed  Its  attorneys  to  appeal  the  final  decree  and  judgment 
to  the  10th  Circuit  Appeal  Court.    The  latter  called  for  the  superintendent 
and  his  staff  to  "do  all  In  their  power  to  make  all  necessary  preparations.  . 
to  prepare  to  meet  the  Order  of  the  Court,"    Plaintiffs  also  appealed. 
Appeals  of' both  parties  reached  the  Circuit  Court  on  February  10,  1975. 
The  decision  was  handed  down  on  August  11,  1975.    The  Appeal  Court  upheld 
the  lower  court's  decision  on  the  following  points: 

1.  The  scope  of  the  remedy.    The  District  Court  did  not  err 
in  ordering  district-wide  desegregation. 

2.  Percentage  guidelines  for  desegregation.    The  District  Court 
interpreted  Sv/ann  correctly  by  using  flexible  numerical  ratios  as  a  starting 

.  point  in  shaping  its  remedy, 

3.  Rezoning.    Contrary  to  the  School  Board's  contention,  the 
District  Court  did  not  arbitrarily  and  unnecessarily  alter  attendance 
boundaries  of  schools  already  desegregated.    In  moving  from  partial  to 
system-wide  desegregation  such  rezoning  falls  within  the  ambit  of  the 
court's  discretion. 

4.  Minority  transportation.    Plaintiffs  challenged  the  legality 
of  the  Court's  plan  on  grounds  that  minority  students  would  bear  a  dis- 
proportionate share  of  the  busing     While  acknowledging  that  plaintiffs' 
plan  would  have  distributed  the  burden  nore  evenly,  the  Appeal  Court  also 
noted  that  the  plaintiffs'  plan  would  have  resulted  in  more  overall  trans-, 
portation  and  concluded  that  the  busing  plan  as  ordered  implied  no  Invidious 
discrimination. 
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5.    Affirmative  action.    The  School  Board  unsuccessfully 
challenged  the  affirmative  action  of  the  Court's  plan  to  desegregate 
faculty  and  staff  pointing  out  that  it  did  not  differ  in  substance  from 
the  defendants*  own  personnel  desegregation  proposal.    (521  F.2d  465  at  484) 

The  Appeal  Court  also  remanded  or  vacated  four  important  aspects 
of  the  District  Court's  plan: 

1.  Half-time  pairing.    The  Appeal  Court  affirmed  plaintiffs' 
contention  that  the  half-time  pairing  feature  of  the  Finger  plan  was  Consti- 
tutionally inadequate,  'Chat  the  interest  in  preserving  neighborhood  schools 
was  outweighed  by  the  Constitutiional  right  to  attend   desegregated  schools. 
This  right  includes  full-time  attendance  in  a  desegregated  setting. 

(521  F.  2d  at  478) 

2.  Sec _     ted  Hispano  schools.    Ruling  that  bilingual  education 
is  not  a  substituvu  for  desegregation  and  citing  Swann;  "The  district  judge 
should  make  every  effort  to  achieve  the  greatest  possible  degree  of  actual 
desegregation  and  will  thus  necessarily  be  concerned  with  the  elimination  of 
one-race  schools"  (402  U.S.  1  at  26),  this  portion  of  the  plan  was  remanded 
to  the  lower  court  for  a  determination  of  whether  the  continued  segregation 
at  the  five  Hispano  schools  could  be  supported  for  reasons  other  than  the 
bilingual/bicultural  education  program.    (521  F.2d  at  480) 

3.  Bilingual-bicultural  education.    The  Appeal  Court  vacated 
that  part  of  the  District  Court's  order  that  would  have  required  the  school 
board  to  implement  the  Cardenas  bilingual-bicul tural  education  program 

and  remanded  for  a  determination  by  the  lower  court  whether  any  additional 
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relief  was  needed  to  ensure  that  minority  children  have  the  opportunity  to 
become  proficient  In  English.    The  Appeal  Court  stated:    "The  clear  Implica- 
tion of  argument  In  support  of  the  court's  adoption  of  the  Cardenas  Plan  Is 
that  minority  students  are  entitled  under  the  14th  Amendment  to  an  educa- 
tional experience  tailored  to  their  unique  cultural  and  developmental  needs. 
Although  enlightened  educational  theory  may  well  demand  as  much,  the 
Constitution  does  not,"    (521  F.2d  at  482) 

5.    East-Manual  Complex.    The  Appeal  Court  vacated  the  portion 
of  the  court's  plan  mandating  the  creation  of  the  East-Manual  Complex  on 
grounds  similar  to  its  rejection  of  the  Cardenas  Plan:    "...the  court  appears 
to  have  acted  solely  according  to  its  own  notions  of  good  educational  policy 
unrelated  to  the  demands  of  the  Constitution".    (521  F.2d  at  483) 

The  School  Board  and  CHE  petitioned  the  Appeal  Court  for  a  rehearing. 

1 02 

It  was  denied  on  September  16,  1975.        They  then  petitioned  the  Supreme 

1 03 

Court  for  review  and  were  denied  on  January  12,  1976.        On  that  date  the 
appeal  process  finally  came  to  a  close. 

On  February  9,  1976,  the  School  Board  was  ordered  by  the  District 
Court  to  modify  the  part-time  pairing  plan  then  in  operation  so  as  to  bring 
about  a  full-time  desegregation  program.    The  board  originally  framed  two 
proposals.    One  would  have  retained  the  usual  grades  1-6  organization  in 
each  school.    The  other  would  have  divided  the  schools  into  all  primary 
schools  (grades  1-3)  and  all  intermediate  schools.    Attorneys  for  the 
School  Board  met  with  plaintiffs*  attorneys  to  hammer  out  a  jointly-approved 
plan  to  submit  to  the  court.    (This  was  possible  since  the  School  Board 
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elections  of  1975  which,  after  6  years,  restored  a  pro-deseg^^egatlon 
majority  to  the  Board,)   Both  sides  expressed  satisfaction  with  the  out- 
come saying  that  the  final  proposal  contained  "compromises  from  all  sides''. 
The  compromises  Included  several  changes  In  busing  patterns  to  Increase 
percentages  of  Anglo  students  In  at  least  nine  elementary  schools.  Ad- 
ministration staff  predicted  the  plan  would  produce  an  80S  Increase  (from 
3889  to  7100)  In  the  amount  of  elementary  student  busing The  pro- 
posed plan  also  Included  provisions  for  the  desegregation  of  the  five 
previously  exempted  elementary  schools.    In  spite  of  strong  anti-desegre- 
gation sentiment  iu  the  Hispano  community  voiced  most  powerfully  by  Rudolfo 
(•'Corky")  Gonzales  and  his  Crusade  for  Justice  which  favored  cormiunity 
control  of  Hispano  schools*  CHE  took  no  legal  action  to  prevent  tl^e  des^sgre- 
gation  of  the  five  schools 

The  bilingual  program  is  currently  confined  to  grades  K  ■  and  is 
very  limited  in  scope  compared  to  the  original  Cardenas  plan.  The  litiga- 
tion on  this  issue  is  not  yet  fully  resolved.  The  main  arena  is  no  longer 
in  the  courts  however,  but  the  Colorado  State  Legislature  which  authorizes 
money  for  the  program. 

The  School  Board,  on  its  own  initiative,  decided  to  retain  the 

East-Manual  Complex  idea  with  special  educational  offerings. 

On  March  26,  1976,  Doyle  ordered  the  adoption  of  this  plan  and 

1 OQ 

its  implementation  that  September.' 

In  April,  Doyle  handed  responsibility  for  the  K  yes  case  to 
District  Judge  Richard  P.  Matsch  describing  him  as  "an  AtI  individual 


and  an  able  judge".    He  mentioned  as  his  reason  for  relinquishing  his  duties 
that  his  position  on  the  10th  Circuit  Court  of  Appeal  demanded  his  full 
atte;ition  adding:    "Besides,  it's  time  some  of  the  blessings  were  passed 
around" J ^° 

In  August,  1977,  the  final  published  opinion  was  issued  in  favor 
of  awarding  plaintiffs'  attorneys  $360,100  in  fees  and  $26,056  in  costsJ^^ 
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Craig  $•  Barnes,  Attorney,  Barnes  and  Jensen,  Denver,  Colorado,  Per>onal 
Interview,  August  28,  1978. 

Naomi  Bradford,  School  Board  Member,  Denver  Public  School  System,  organizer  of 
Citizens  Association  for  Neighborhood  Schools  (CANS),  Personal  Interview, 
August  24,  1978. 

Art  Branscombe,  Education  Reporter,  Denver  Post,  Personal  Interview,  August 
22,  1978. 

Benjamin  L.  Craig,  Attorney,  Henry,  Cockrell,  Quinn  and  Creighton,  Denver, 
Colorado,.  Personal  Interview,  August  30,  1978, 

Charles  F.  Craley,  Administrator,  Member  of  Superintendent's  Taskforce  on 

Desegregation,  Denver  Public  School  System,  Personal  Interview,  August 
2P  1978. 

Evie  Dennis,  Administrator  in  charge  of  in-service  training  program  for 
teachers,  Denver  Public  School  System,  Personal  Interview. 

Judge  William  E.  Doyle,  Appeals  Court  Judge,  10th  Circuit  Court  of  Appeals, 
Personal  Interview,  August  30,  1978. 

Gordon  Greiner,  Attorney,  Holland  and  Hart,  Denver,  Colorado,  Personal  Interview, 
August  27,  1978. 

Michael  Jackson,  Attorney  for  Denver  Public  School  System  on  retainer  from 
Henry,  Cockrell,  Creighton  and  Quinn,  Personal  Interview,  August  25, 
1978. 

George  Morrison,  Administrative  Director  for  Secondary  Schools,  Denver  Public 
•  School  System,  Chairperson,  Superintendent's  Taskforce  on  Desegragation, 
Personal  Interview,  August  28,  1978. 

Rachel  Noel,  Professor,  Black  Studies  Department,  University  of  Denver,  Former 
School  Board  Member,  Denver  Public  School  System,  Personal  Interview, 
August  28,  1978..^  « 

Walt  Oliver,  Assistant  Superintendent  for  Elementary  Schools,  Denver  Public 
School  System,  Personal  Interview,  August  28,  1978. 

James  C.  Perrill,  Attorney,  Denver.  Colorado,  Former  State  Senator,  Former 
School  Board  Member,  Denver  Public  School  System. 

Lorie  Young,  Division  of  Housing,  State  of  Colorado,  Former  President,  League 
of  Women  Voters,  Denver,  Colorado,  Personal  Interview,  August  25,  1978. 
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